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JOHN  C.  AGUIRE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Trial  Examiner :    What  is  your  full  name  ^ 

The  Witness :    John  Clifford  Agnire. 

Trial  Examiner:    And  your  home  address? 

The  Witness:  P.  O.  Box  —  wait  a  minute^  I 
changed  it  now.  We  had  a  change  in  address.  It  is 
Eddy  Lane,  but  I  forgo1>-  [2106]  411,  I  believe, 
Eddy  Lane. 

Trial  Examiner:    Sebastopol? 

The  Witness :    Yes,  Sebastopol. 

Trial  Examiner:    California. 

Direct  Examination 

Q.     (By  Mr.  Berke)  :    Mr.  Aguire,  by  whom  are 

you  employed? 

A.  By  Sebastopol  Apple  Growers  Union.  [2106] 
***** 

Q.  Now,  when  did  you  become  warehouse  forcr 
man? 

A.  That  was  either  in  the  last  part  of  1953  or 
the  first  part  of  '54. 

Q.     Now,  do  you  work  on  a  year  roimd  basis  or 

do  you  work  only  during  the  season? 

A.     Year  round  basis.  [2107] 
***** 

Q.     Did  tiiis  change  over  from  two'  shifts  to  one 
shift  occur  before  or  after  the:  election? 
A.     It  was  before  election. 
Q.    Were  you  notified  that  there  was  going  tbi  be 
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this  reduction  or  change  from  two  shifts  to   one 
shift?  [2108]  A.    Yes. 

iQ.    Who  notified  you?  A.    Mr.  Martini. 

Q.  And  do  you  know  when  he  notified  you  with 
relation  to  the  time  when  the  change-over  took 
place  ? 

A.     The  day  before  the  layoff  took  place. 

Q.  And  where  Avere  you  at  the  time  when  you 
were  notified,  if  you  recall  ? 

A.  I  don't  recall.  I  was  probably  in  the  ware^ 
house,  though. 

Q.  Was  there  anyone  else  present  beside  you 
and  Mr.  Martini  on  that  occasion? 

A.     No.  I  don't  believe  there  was. 

Q.  Now,  what,  as  near  as  you  recall,  did  Mr. 
Martini  say  to  you  about  that? 

A.  Well,  as  I  recall  he  said:  *'We  are  going  to 
have  to  cut  down  to  one  shift.  The  space,  we  have 
no  space  left  to  put  our  sauce  and  we  are  going  to 
have  to  cut  down  to  one  shift  due  to  that." 

Q.  Were  you,  is  that  all  the  conversation  that 
you  recall? 

A.     Yes,  that  is  all  I  recall  on  that. 

Q.  Can  you  keep  your  voice  up  sO'  the  reporter 
can  get  it? 

Now,  did  you  participate  in  a  meeting  at  which 
the  people  were  selected  that  were  going  to  be  re- 
tained ?  A.    Yes. 

Q.    Where  was  this  meeting  held?  [2109] 

A.    It  was  held  upstairs  in  the  cannery. 

Q.    In  whose  office  was  that? 
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A.  Well,  it  really  wasn't  an  office.  I  mean  it  is 
in  a  back  room  there,  back  of  the  lab. 

Q.  Is  this  up  in  the  area  that  is  known  as  thie 
balcony  or  were  there  rooms  off  the  balcony  in  the 
cannery  ?  A.    Yes. 

Q.  Who  was  present  at  the  meeting,  as  you 
recall  ? 

A.  Well,  when  I  walked  in,  I  believe  Leonard 
Duckworth  and  Charlie  Williams,  Ella  Herrerias, 
and  I  am  not  sure  on  anybody  else  there  now  my- 
self. 

Q.     Those  are  all  that  you  recollect? 

A.     Yes. 

Q.  With  relation  to  the  layoff,  when  was  tbis 
meeting  held? 

A.  I  really  don't  know  but  I  figure  around,  if  I 
remem]>er  right,  it  must  have  been  a  day  or  two'  be- 
fore the,  or  a  day  before  the  layoff,  something  like 
that. 

Q.     Did  you  stay  tbroughout  that  meeting? 

A.    No. 

Q.    How  long  were  you  in  that  meeting? 

A.    Around  five  minutes. 

Q.  WiU  you  tell  us  what  you  did  or  what  you 
said  at  that  meeting? 

A.  Well,  at  the  meeting  I  had  my  men  picked 
out  on  a  piece  of  paper  and  I  put  it  up  there^  on  tlie 
table  and  I  don't  believe  [2110]  I  talked  anything 
up  there  but  I  might  have  said  some  word  casually 
to  somebody  just  like  you  greet  somebody  on  the 
street  or  some  place  else. 
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Q.  Now,  tliis  list  that  you  laid  on  the  table,  the 
people  that  you  had  picked  out,  did  you  pick  them 
out  in  that  meeting  or  did  you  pick  them  out  some 
other  place? 

A.    No.  I  picked  them  out  in  the  warehouse:. 

Q.    Before  you  went  up  to  this  meeting? 

A.    Yes. 

Q.  Aiid  on  what  ]>asis  were  those  people  se- 
lected? 

A.    Well,  I  picked  my  men  according  to  merit. 

Q.  Now,  during  the  period  of  time  that  you  were 
present  upstairs  in  the  cannery  at  this  meeting,  did 
you  hear  any  discussion  about  selecting  people  on 
the  basis  of  whether  they  were  for  or  against  the 
union?  A.    No. 

Q.  Did  you  hear  any  discussion  about  selecting 
people  on  the  basis  of  whether  tbey  were  strong  for 
the  union  or  against  the  imion  ? 

A.     No,  I  never. 

Q.  In  selecting  the  crew  that  you  did  for  reten- 
tion on  the  single  shift,  did  you  take  into  considera- 
tion  as  tO'  whether  or  not  they  were  members  of  a 
union?  A.     No. 

Q.  Now,  you  testified  that  Mr.  Martini  told  you 
that  they  were  [2111]  going  to  go  to  a  single  shift 
because  of  the  space,  what  was  it  again,  would  you 
mind  repeating  it,  I  don't  want  to  repeat  for  fear 
I  might  misstate  it. 

A.     What  was  that  about? 

Q.  What  Mr.  Martini  told  you  as  tO'  why  they 
were  going  to  the  single  shift  . 
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Mr.  Karasick:  Object.  That  has  been  asked  and 
answered. 

Mr.  Berke:  Well,  this  is  prelmiinary  because  I 
want  to  get  into  sometJiing  after  tliat. 

Trial  Examiner:    All  right,  go  ahead. 

A.     It  was  due  to  the  warehouse  space. 

Q.  (By  Mr.  Berke) :  As  the  warehouse  fore- 
man, were  you  familiar  with  the  space  situation  in 
the  warehouse  ?  A.    Yes. 

Q.    At  that  time  in  October,  1954,  when  Mr.  Mar- 
tini talked  with  you,  what  was  the  warehous  situa- 
tion at  SAGU?  [2112] 
***** 

(Question  read.) 

A.  Well,  the  situation,  it  was  full  and  we  were 
just,  the  space  we  had  was  what  we  were  shipping 
out  to  fill  in. 

Q.  (By  Mr.  Berke)  :  Did  SAGU,  in  1954,  have 
an  insulated  warehouse  ?  A.     In  '54  ? 

Q.     Last  year,  yes.  A.     Yes,  it  did. 

Q.  How  many  such  insulated  warehouses  did 
SAGU  have  last  year? 

A.  Well,  we  just  have  the,  the  one  that  is  really 
insulated,  and  the  other  one  in  that  building  which 
is  dry  enough. 

Q.  Now,  when  you  referred  to  the  other  one 
which  is  the  cement  building,  which  one  is  that? 

A.     That  is  the  cannery. 

Q.  You  mean  the  warehouse  section  of  the  can- 
nery? A.     Yes,  that  is  right. 
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Q.  And  where  is  the  insulated  warehouse  lo- 
cated? 

A.  Insulated  warehouse  is  located  where  the  old, 
used  to  be  the  old  packing  shed,  they  made  it  intO'  a 
warehouse.  It  is  nght  next  to  the  cannery. 

Q.     Out  there  at  Molino  Corners? 

A.     Out  at  Molino. 

Q.  Now,  was  the  insulated  warehouse  full  at  the 
time  tliat  Mr.  Martini  talked  to  you?  [2113] 

Mr.  Kara  sick:  Object  to  the  form  of  the  ques- 
tion. Let  the  witness  testify  as  tO'  the  condition,  if 
any. 

Trial  Examiner :  Put  it  in  the  alternative,  if  you 
will. 

Q.  (By  Mr.  Berke) :  All  right.  Wa.s  it  fuU  or 
empty?  A.    It  was  fuU. 

Q.  What  was  the  situation  with  respect  tO'  the 
warehouse  section  in  the  caimeiry,  the  cement  build- 
ing that  you  were  talkiug  about  at  that  time? 

A.     The  cannery  warehouse  was  full  also. 

Mr.  Berke :    You  may  cross  examine. 

Cross  Examination  [2114] 

***** 

Q.  (By  Mr.  Karasick)  :  If  I  imderstand  you 
correctly  then,  Mr.  Aguire,  both  No.  1  and  No.  2 
plants  of  SAG-U  were  leased  last  year  to  Analy? 

A.    Yes.  That  is  right. 

Q.  And  were  used  by  Analy  for  the  storage  of 
fruit;  is  that  right?  A.     That  is  right. 

Q.  Was  it  dried  fruit  in  both  cases  or  was  some 
of  it  canned  fruit?  A.     No,  all  dried  fruit. 
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Q.  All  dried  fniit.  Those  warehouses  weren't 
insulated,  were  [2117]  they? 

A.     No,  they  aren't. 

Q.  And  they  had  been  used  in  years  before  1954 
by  SAGU,  one  or  more  of  them,  for  storing  canned 
goods,  had  they  not?  A.    Yes. 

Q.     Did  they  use  any  of  them  in  1954  for  that 

puilDose?  A.     No.  [2118] 

***** 

CHARLES  ROBERT  WILLIAMS 

a  witness  called  by  on  behalf  of  the  Respondents, 

being  first  duly  sworn,  was  examined  and  testified 

as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  What  is  yoiu^  occupation, 
Mr.  Williams?  A.     Cannery  foreman. 

Q.     For  what  company? 

A.     Sebastopol  Apple  Growers  Union. 

Q.  Is  the  Sebastopol  Apple  Growers  Union  also 
known  as  Sagu  or  Molino?  [2162]  A,    Yes. 

Q.  When  did  you  first  go  to  work  for  that 
company?  A.     July  23,  1953. 

Q.    And  what  job  did  you  have? 

A.     Foreman. 

Q.    Were  you  foreman  of  the  cannery? 

A.    Yes. 

Q.     Were  you  foreman  of  the  cannery  in  1954? 

A.    Yes. 

Q.  Were  you  foreman  of  the  cannery  on  the  day 
shift  or  night  shift?  A.     Night  shift. 
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Q.  And  where  is  the^  insulated  warehouse  lo- 
cated? 

A.  Insulated  warehouse  is  located  where  the  old, 
used  to  be  the  old  packing  shed,  tliey  made  it  intO'  a 
warehouse.  It  is  right  neixt  to  the  cannery. 

Q.     Out  there  at  Molino  Corners? 

A.     Out  at  Molino. 

Q.  Now,  was  the  insulated  warehouse'  full  at  the 
time  that  Mr.  Martini  talked  to  you?  [2113] 

Mr.  Karasick:  Object  to  the  form  of  the  quesi- 
tion.  Let  the  witness  testify  as  to  the  condition,  if 
any. 

Trial  Examiner :  Put  it  in  the  alternativei,  if  you 
will. 

Q.  (By  Mr.  Berke) :  All  right.  Was  it  full  or 
empty?  A.     It  was  full. 

Q.  What  was  the  situation  with  respeict  tO'  the 
warehouse  section  in  the  caimecry,  the  cement  build- 
ing that  you  were  talking  about  at  that  time? 

A.     The  cannery  warehouse  was  full  also. 

Mr.  Berke :    You  may  cross  examine:. 

Cross  Examination  [2114] 
*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  If  I  luiderstand  you 
correctly  then,  Mr.  Aguire,  botli  No.  1  and  No.  2 
plants  of  SAGrlJ  were  leased  last  year  to  Analy? 

A.     Yes.  That  is  right. 

Q.  And  were  used  by  Analy  for  the  storage  of 
fruit ;  is  that  right  ?  A.     That  is  right. 

Q.  Was  it  dried  fruit  in  both  cases  or  was  some 
of  it  canned  fruit?  A.     No,  all  dried  fruit. 
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Q.  All  dried  fniit.  Those  warehouses  weren't 
insulated,  were  [2117]  they? 

A.     No,  they  aren't. 

Q.  And  they  had  been  used  in  years  before  1954 
by  SAGU,  one  or  more  of  them,  for  storing  canned 
goods,  had  they  not?  A.    Yes. 

Q.     Did  they  use  any  of  them  in  1954  for  that 

pui-pose?  A.     No.  [2118] 

***** 

CHARLES  ROBERT  WILLIAMS 

a  witness  called  by  on  behalf  of  the  Respondents, 

being  first  duly  sworn,  was  examined  and  testified 

as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  What  is  your  occupation, 
Mr.  Williams?  A.     Cannery  foreman. 

Q.     For  what  company? 

A.     Sebastopol  Apple  Growers  Union. 

Q.  Is  the  Sebastopol  Apple  Growers  Union  also 
known  as  Sagu  or  Molino?  [2162]  A,    Yes. 

Q.  When  did  you  first  go  to  work  for  that 
company?  A.     July  23,  1953. 

Q.    And  what  job  did  you  have? 

A.    Foreman. 

Q.    Were  you  foreman  of  the  cannery? 

A.    Yes. 

Q.     Were  you  foreman  of  the  cannery  in  1954? 

A.    Yes. 

Q.  Were  you  foreman  of  the  cannery  on  the  day 
shift  ,or  night  shift?  A.     Night  shift. 
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Q.  Did  you  remain  foreman  of  the  night  shift 
in  1954  throughout  the  season? 

A.    As  long  a,s  the  night  shift  ran,  yes. 

Q.     Then  what  happened  after  the  night  shift? 

A.     I  was  put  on  as  day  foreman.  [2163] 

*     *     *     *     -X- 

Q.  Do  you  recall  the  change-over  from  the  two 
shifts  to  one  shift  in  October  of  last  year? 

A.     Yes,  I  do. 

Q.  Do  you  recall  a  meeting  of  employees  held  on 
October  15  in  the  warehouse  of  Sagu?  A.  Yes. 

Q.  As  foreman  of  the  cannery,  did  you  partici- 
pate in  the  selection  of  the  employees  who  were  to  be 
retained  for  that  single  shift?  A.     Yes,  I  did. ^ 

Q.  And  who  participated  with  you,  if  anyone,  in 
the  selection  of  such  employees? 

A.     Leonard  Duckworth  and  Ella*  Herrerias. 

Q.  And  was  there  a  meeting  between  the  three 
of  you  or  were  there  others  present? 

A.     There  were  others  present. 

Q.     Do  you  recall  who  ? 

A.  Well,  we  were  the  main  three  tha.t  were  there 
all  the  time.  There  was  young  Daiuiy,  John  Aguire 
and  Danny  Shuster;  and  Bill  brought  up  the  list. 

Q.     Bill  who? 

A.  Bill  McGuire,  of  the  day  shift  and  the  night 
shift  people  that  were  working  there.  Esther  Doty 
and  Mary  McGuire  were  in  and  out  a  time  or  two. 

Q.  Did  Mr.  Aguire  participate  throughout  the 
meeting  with  you?  A.     No,  he  didn't. 

Q.    About  how  long  was  he  there,  do  you  recall? 
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A.     Possibly  five  minutes. 

Q.  And  did  Mr.  McGriiire  participate  in  the  meet- 
ing? 

A.  No;  he  came  up  with  the  men  he  was  going 
to  keep  for  the  warehouse,  and  that  was  all. 

*    -x-    *    *    * 

Q.     Where  did  this  meeting  take  place?  [2165] 

A.    A  little  room  back  of  the  lab.  We  used  it  last 

year  as  a  dining  room  and  also  a  little  storage  in 

there. 
*  *  *  •jt  * 

Q.  With  relation  to  the  meeting  in  the  ware- 
house on  October  15,  when  did  this  meeting  be- 
tween people  you  mentioned  and  yourself  take 
place? 

A.     Oh,  I  don't  know;  about  a  day  or  two  before 

the  layoff.  [2166] 
***** 

Q.  Will  you  tell  us  what  was  said  and  what  was 
done  in  that  particular  meeting,  Mr.  Williams,  as 
near  as  you  can  recollect,  if  you  are  going  to  quote 
somebody,  will  you  please  identify  the  person  that 
is  speaking? 

A.  You  mean  what  happened  when  we  selected 
the  people? 

Q.    Yes. 

A.  Well,  Bill  McGuire  brought  up  the  list  of 
employees  the  day  and  the  night  shift,  and  we  went 
over  the  names  and  we  picked 

Q.    Whois'Ve"? 

A.    Leonard  Duckworth,  myself  and  Ella. 
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Q.    Herrerias  ? 

A.  Yes;  and  we  discussed  each  one  as  to  how 
good  workers  they  were,  and  picked  out  the  crew 
that  we  wanted  to  keep. 

Q.  Is  there  anything  more  that  was  said  at  that 
meeting,  or  anything  more  that  was  done? 

A.     No. 

Q.  Was  there  anything  said  at  that  meeting  by 
anyone  in  [2167]  discussing  individuals  as  to 
whether  that  particular  individual  was  for  or 
against  the  Teamsters  union? 

A.     No,  there  wasn't. 

Q.  Was  there  anything  said  in  that  meeting 
about  whether  any  particular  individual  was  strong 
for  or  against  the  imion?  A.     No,  sir. 

Q.     Was   there   anything    said   in  that   meeting 

about  whether  this  person  was  an  agitator  or  trouble 

maker?  A.     No.  [2168] 

***** 

Q.  You  say  you  recall  the  meeting  of  October  15 
of  the  employees  that  was  held  in  the  warehouse; 
is  that  correct? 

A.     Will  you  please  ask  that  again? 
(Question  read.) 

A.    Yes. 

Q.     Did  you  attend  that  meeting? 

A.  I  attended  it  but  I  wasn't  inside.  I  was  stand- 
ing by  the  door.  I  didn't  hear  all  that  went  on. 

Q.    You  didn't  what? 

A.     Hear  everything  that  was  said. 

Q.     Following  that  meeting,  did  all  of  the  em- 
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ployees  working  [2169]  on  the  night  shift  go  back 
to  their  jobs  that  evening  or  that  afternoon? 

Mr.  Karasick:  I  object,  unless  the  proper  founda- 
tion for  the  basis  of  this  witness'  knowledge  is  first 
established. 

Trial  Examiner:  I  will  permit  him  to  answer,  if 
he  knows. 

The  Witness:    No,  they  didn't. 

Q.  (By  Mr.  Berke) :  Do  you  know  approxi- 
mately how  many  did  not  return  to  their  jobs  that 
afternoon  ? 

Mr.  Karasick:    Object  on  the  same  basis. 

Trial  Examiner:     Overruled. 

The  Witness:    I  would  say  15  or  20.  [2170] 

*  *  *  *  * 

Q.  (By  Mr.  Berke)  :  My  question  was,  was  pro- 
duction increased  or  decreased  as  a  result  of  the 
absence  of  these  employees. 

A.     It  was  decreased. 

Q.  Do  you  remember  an  employee  by  the  name 
of  Gloria  Pate?  A.    Yes,  I  do. 

Q.  Do  you  recall  an  incident  involving  Gloria 
Pate  on  the  first  day  of  the  single  shift? 

A.    Yes,  I  do. 

Q.  Al3out  what  time  of  the  day  was  it  this  oc- 
curred, as  near  as  you  can  recall?  [2171] 

A.     Shortly  after  8:00  o'clock. 

Q.     8:00  o'clock  in  the  morning  or  evening? 

A.     In  the  morning. 
***** 

Q.     (By  Mr.  Berke) :     Where  did  the  incident 
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take  place?  A.     It  took  place  in  the  cannery. 

Q.     And  how  did  it  come  to  your  attention? 

A.  Well,  Ella  Herrerias  brought  it  to  my  at- 
tention, the  floor  lady. 

Q.  At  the  time  she  brought  it  to  your  attention, 
who  was  present  besides  you  and  Ella  Herrerias,  in 
the  immediate  presence  of  the  two  of  you? 

A.     There  wasn't  anyone. 

Q.  Will  you  tell  us  what  was  said  and  please 
identify  who  is  speaking? 

Mr.  Magor:  Is  this  a  conversation  between  Ella 
and  this   gentleman? 

Mr.  Berke:    That  is  right. 

Mr.  Magor:  I  object  to  it  on  the  ground  it  is 
self-serving,  [2172]  outside  the  presence  of  Miss 
Pate. 

Trial  Examiner:    Overruled. 

The  Witness :  Well,  she  told  me  that  Gloria  Pate 
was  working  and  she  wasn't  on  the  list  to  be  work- 
ing, so  I  went  over  and  told  her  she  wasn't 

Q.  (By  Mr.  Berke)  :  Wait  a  minute.  Is  this 
all  the  conversation  between  you  and  Ella? 

A.    Yes. 

Q.     Then  what  did  you  do  following  that? 

A.  I  went  to  Gloria  Pate  and  told  her  she  wasn't 
to  be  working. 

Q.  Where  was  Gloria  Pate  at  the  time  you  went 
to  her?  A.     On  the  inspection  belt. 

Q.  And  who  was  present  besides  you  and  Gloria 
Pate  in  the  immediate  conversation? 
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A.  Nobody  was  present  in  the  immediate  con- 
versation. 

Q.  Will  you  tell  us  what  was  said  and  who  said 
it? 

A.  I  told  her  that  she  wasn't  to  be  working.  She 
said  that  she  liad  a  time  card  that  she  punched  in. 
I  looked  for  a  time  card  and  couldn't  find  any. 

Q.     Is  this  all  the  conversation  there  was? 

A.     That  is  all  at  the  time,  yes. 

Q.  What  did  you  do?  You  started  to  say  some- 
thing and  T  interrupted  you. 

A.  After  I  looked  for  a  time  card  and  couldn't 
fmd  it,  I  v>'ent  up  to  the  office  to  see  if  her  name 
v^as  on  the  list  to  be  [2173]  retained  and  I  couldn't 
fmd  it  there  either. 

Q.     Find  the   list?  A.     Yes. 

Q.     Did  you  look  at  it?  A.     Yes. 

Q.     Was  her  name  on  it?  A.     No. 

Q.  What  did  you  do  after  you  searched  for  the 
card  and  looked  at  the  list? 

A.     Went  back  to  Gloria  Pate. 

Q.     Where  was  she  at  that  time? 

A.     Same  position. 

Q.  Who  was  present  on  that  occasion  besides  you 
and  Gloria  Pate,  if  anyone  else? 

A.  There  were  a  couple  other  women  on  the  line 
there  but  I  don't  recall  their  names. 

Q.     Did  they  hear  the  conversation  ?         A.    Yes. 

Mr.  Magor:  Object  to  it  on  the  ground  it  asks 
for  the  opinion  and  conclusion  of  the  witness. 

Q.     (By  Mr.  Berke)  :     To  your  Imowledge. 
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take  place?  A.     It  took  place  iii  the  cannery. 

Q.     And  how  did  it  come  to  your  attention? 

A.  Well,  Ella  Herrerias  brought  it  to  my  at- 
tention, the  floor  lady. 

Q.  At  the  time  she  brought  it  to  your  attention, 
who  was  present  besides  you  and  Ella  Herrerias,  in 
the  immediate  presence  of  the  two  of  you"? 

A.     There  wasn't  anyone. 

Q.  Will  you  tell  us  what  was  said  and  please 
identify  who  is  speaking? 

Mr.  Magor:  Is  this  a  conversation  between  Ella 
and  this   gentleman? 

Mr.  Berke:    That  is  right. 

Mr.  Magor:  I  object  to  it  on  the  groimd  it  is 
self-serving,  [2172]  outside  the  presence  of  Miss 
Pate. 

Trial  Examiner:    Overruled. 

The  Witness:  Well,  she  told  me  that  Gloria  Pate 
was  working  and  she  wasn't  on  the  list  to  be  work- 
ing, so  I  went  over  and  told  her  she  wasn't 

Q.  (By  Mr.  Berke)  :  Wait  a  minute.  Is  this 
all  the  conversation  between  you  and  Ella? 

A.    Yes. 

Q.     Then  what  did  you  do  following  that? 

A.  I  went  to  Gloria  Pate  and  told  her  she  wasn't 
to  be  working. 

Q.  Where  was  Gloria  Pate  at  the  time  you  went 
to  her?  A.     On  the  inspection  belt. 

Q.  And  who  was  present  besides  you  and  Gloria 
Pate  in  the  immediate  conversation? 
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A.  Nobody  was  present  in  the  immediate  con- 
versation. 

Q.  Will  you  tell  us  what  was  said  and  who  said 
it? 

A.  I  told  her  that  she  wasn't  to  be  working.  She 
said  that  she  liad  a  time  card  that  she  punched  in. 
I  looked  for  a  time  card  and  couldn't  find  any. 

Q.     Is  this  all  the  conversation  there  was? 

A.     That  is  all  at  the  time,  yes. 

Q.  What  did  you  do  ?  You  started  to  say  some- 
thing and  I  interrupted  you. 

A.  After  I  looked  for  a  time  card  and  couldn't 
find  it,  I  Y>'ent  uj)  to  the  office  to  see  if  her  name 
v/as  on  the  list  to  be  [2173]  retained  and  I  couldn't 
find  it  there  either. 

Q.     Find   the   list?  A.     Yes. 

Q.     Did  you  look  at  it?  A.    Yes. 

Q.     Was  her  name  on  it?  A.     No. 

Q.  What  did  you  do  after  you  searched  for  the 
card  and  looked  at  the  list? 

A.     Yv^ent  back  to  Gloria  Pate. 

Q.     Where  was  she  at  that  time? 

A.     Same  position. 

Q.  Who  was  present  on  that  occasion  besides  you 
and  Gloria  Pate,  if  anyone  else? 

A.  There  were  a  couple  other  women  on  the  line 
there  but  I  don't  recall  their  names. 

Q.    Did  they  hear  the  conversation  ?         A.    Yes. 

Mr.  Magor:  Object  to  it  on  the  ground  it  asks 
for  the  opinion  and  conclusion  of  the  witness. 

Q.     (By  Mr.  Berke) :     To  your  Imowledge. 
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Trial  Examiner :    Were  they  in  hearing  distance  ? 

The  Witness:     Yes. 

Q.  (By  Mr.  Berke) :  Did  they  participate  in 
the  conversation?  A.     No.   [2174] 

Q.  AVhat  was  the  conversation  between  you  and 
Gloria  Pate  at  that  time? 

A.  I  told  her  she  wasn't  supposed  to  be  work- 
ing, so  she  said  she  had  a  card  and  punched  in.  I 
said  she  would  have  to  leave.  She  said  something 
about,  "You  have  to  pay  me  for  a  coujole  of  hours," 
and  I  told  her  she  would  have  to  take  that  up  with 
the  management. 

Q.     Was  that  all? 

A.     That  is  all  the  conversation  I  had  wdth  her. 

Q.     Did  she  continue  working  after  that? 

A.     No,  she  didn't. 

Q.  Mr.  Williams,  Mrs.  Orice  Storey  testified  here 
that  on  August  4,  that  you  and  Leonard  Duckworth 
approached  the  car  which  she  was  sitting  in  with 
her  husband  and  Mr.  Duckworth  srave  her  two  union 
authorization  cards.  On  that  occasion  you  said,  "Do 
us  a  good  turn  and  run  over  that  man." 

Did  you  say  any  such  thing  to  either  Mrs.  or  Mr. 
Storey?  A.    No,  I  did  not. 

Q.     Did  you  say  any  such  thing  at  any  time? 

A.    No. 

Q.  Did  you  ever  go  over  to  Mr.  and  Mrs.  Sto- 
rey's car?  A.     No,  I  didn't. 

Q.     In  the  entire  season  of  1954?        A.     No,  sir. 

Q.  Did  you  ever  see  Leonard  Duckworth  give 
Orice  Storey  a  [2175]  union  authorization  card? 
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A.     No,  I  did  not. 

Q.  Mr.  Storey  testified  that  on  that  same  occa- 
sion you  said,  "Do  your  country  a  good  deed  and 
run  over  that  guy,"  pointing  to  somebody  who  was 
walking  out  towards  the  highway. 

Did  you  make  any  such  statement? 

A.     No,  I  didn't. 

Q.     To  Mr.  Storey  or  anyone  else  at  any  time*? 

A.     No,  sir. 

Mr.  Berke:    You  may  cross-examine. 

Cross  Examination  ***** 

Q.  (By  Mr.  Karasick)  :  I  believe  you  said  that 
shortly  before  the  layoff  on  October  15,  Duckworth 
had  told  you  that  they  were  going  to  have  to  knock 
off  the  night  shift  and  to  pick  out  one  crew,  is  that 
right,  have  one  crew  work?  A.    Yes. 

Q.     Did  he  tell  you  the  reason  for  that? 

A.     We  talked  about  it  a  little,  yes. 

Q.  What  reason  did  he  tell  you  they  would  have 
to  do  that? 

A.     Shortage  of  storage  space  is  the  main  reason. 

Q.     Any  other  reasons  that  he  gave  you? 

A.    No. 

Q.     Any  other  reasons  you  ever  heard? 

A.     No.  [2198] 


***** 


Q.  You  remember  you  were  asked  about  the  con- 
versation between  you  and  Orice  Storey  on  August 
4  of  last  year?    Mr.  Berke  asked  you  about  that? 

A.    Yes. 
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Q.  I  would  like  to  know  whether  you  deny  that 
conversation  took  place,  or  you  can't  recall  whether 
it  took  place?  A.     I  deny  it. 

Q.    You  deny  it?  A.     Yes,  I  do. 

Q.  Your  testimony  is  that  that  conversation 
never  occurred?  A.     That  is  right. 

Q.  I  take  it  that  if  I  asked  you  the  same  ques- 
tion with  respect  to  the  conversation  or  the  state- 
ments between  you  and  Clarence  Storey  on  that 
day  and  at  that  time  your  answer  would  be  the 

same?  A.     It  would.   [2207] 

*  *  *  *  * 

Redirect  Examination 

Q.  (By  Mr.  Berke)  :  Mr.  Williams,  with  respect 
to  the  night  shift  employees  on  October  15,  tell  us 
whether  or  not  those  employees  had  been  notified 
that  they  were  to  work  the  night  shift.  [2217] 

A.     Yes;  they  had  been  notified. 

#  *    ■x-    *    * 

Q.     (By  Mr.  Berke)  :    When  were  they  notified? 

Mr.  Karasick:    Object  on  the  same  groimd. 

Trial  Examiner :  You  may  have  a  continuing  ob- 
jection.    Go  ahead. 

The  Witness:  They  were  notified  before  the 
meeting  took  place  over  in  the  warehouse. 

Trial  Examiner:    Before? 

The  Witness:    Yes. 

Q.  (By  Mr.  Berke)  :  Was  it  the  same  day  or 
the  day  before?    A.     Same  day. 

Q.     How  were  they  notified? 
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A.     I  told  them,  and  also  the  floor  lady. 

Q.    Where  did  you  tell  them? 

A.    In  the  cannery.   [2218] 
***** 

MAX  HERRERIAS 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
and  being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows:  [2247] 
***** 

Direct  Examination  *  *  ^  *  * 

Q.     (By  Mr.  Berke)  :    Is  Ella  P.  Herrerias  your 

wife?  A.    Yes.  [2248] 

***** 

Q.  Did  you  ever  see  this  list  that  they  discussed 
on  that  occasion?  A.    Yes,  sir. 

Q.    When  did  you  see  it?  [2257] 

A.  A  few  minutes  after  this  lady  brought  this 
list. 

Q.  Do  you  remember  when  it  was  she  brought 
it? 

A.    It  was  either  on  a  Saturday  or  a  Simday. 

Q.  Do  you  know  about  what  date,  or  can  you 
fix  it? 

A.  No.  The  only  thing  I  remember  was  that  it 
was  after  the  layoff  because  my  wife  had  already 
gone  into  the  day  shift. 

Q.    Where  did  you  see  it? 

A.     When  my  wife  handed  it  to  me. 

Q.  Where  did  she  hand  it  to  you,  where  were 
you?  A.     In  the  kitchen. 
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A.     No,  I  don't  recall  it. 

Q.  Would  it  refresh  your  recollection  if  you 
were  told  the  name?  A.     Yes. 

Q.     Is  it  Irma  Bate  ?  A.     Correct. 

Q.     Did  your  wife  discuss  that  list  with  you? 

A.     Yes. 

Q.     Did  she  discuss  it  Vvdth  you? 

A.     Eight  away.  [2260] 

Q.     Was  anyone  else  present?  A.     'No,  sir» 

Q.     Vfhat  did  she  say  to  you  about  it? 

A.     She  said 

Mr.  Karasick:  Just  a  moment.  I  am  sorry  to 
interrupt,  but  I  am  going  to  object  to  this  on  the 
ground  that  it  is  self-serving  and  is  outside  the 
presence  of  the  government  in  this  case,  or  the 
Charging  Party. 

Trial  Examiner:  I  don't  believe  that  the  rule  of 
criminal  law  would  apply  here.  I  will  allow  the 
testimony. 

The  Witness:  She  said,  ''What  do  you  think  of 
this?"  I  said,  "That  list  has  been  planted  on  you.'^ 
That  was  my  first  words  I  said  to  her. 

Mr.  Karasick:    May  I  have  that? 
(Answer  read.) 

The  Y\^itness:  She  said,  "What  do  you  mean  by 
that?"  I  said,  "Ella,  tliat  list,  you  have  no  use  for 
that  list.  There  is  something  wrong  with  this  list. 
Why  should  they  bring  it  to  you?"  I  said,  ''Per- 
sonally, I  would  take^  it  tO'  the  officials  of  the'  plant 
or  the  company  and  tell  them  that  this  is  what  has 
been  handed  to  you  and  what  should  you  do." 
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Q.  (By  Mr.  Berke) :  And  what  did  Mrs.  Her- 
rerias say? 

A.  Mrs.  Herrerias  said,  "I  tiiink  I  will."  [2261] 
***** 

ELMO  MARTINI 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
having  previously  been  duly  sworn,  was  examined 
and  testified  further  as  follows:  [2308] 

Direct  Examination 
***** 

Q.  (B}^  Mr.  Berke)  :  Let  me  ask  you  where 
your  ranch  is  located. 

A.  My  ranch  is  located  approximately  seven 
miles  north  of  Sebastopol. 

Q.  Were  you  familiar  with  the  apple  crop  condi- 
tion as  it  relates  to  the:  apples  that  werei  delivered 

to  SAGU  in  1954?  A.    Yes. 

***** 

Trial  Examiner:  I  will  direct  the  witness  to 
testify  only  as  to  what  he  saw  himself  and  I  will 
permit  the  answer. 

The  Witness:  During  the  1954  season,  there  was 
a  considerable  amoimt,  an  excessive  amount,  I 
should  say,  of  bitter  pit  on  the  trees-,  something 
that  we  usually  don't  have  showing  at  that  particu- 
lar time  of  the  season.  However,  the  crop  was  har- 
vested and  we  thought  at  that  time  maybe  the  bit- 
ter pit  would  disappear  along  with  bitter  pit  we 
had  another  fimgus  [2312]  disease  that  we  call  the 
^'smut"  that  was  very  prevalent,   and  during  the 
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harvest,  the  bitter  pit  showed  up  along  with  a  few 
other  blemishes  on  the  apple  that  from  our  pack- 
ing shed  about  50  per  cent  of  our  apples  became 
culls,  which  is  a  very  excessive  amount  of  culls  to 

be  gotten  from  a  fresh  fiTiit  house. 
***** 

Q.  (By  Mr.  Berke) :  Mr.  Martini,  was  there 
during  the  season  of  1954  any  spoilage  in  the  apple 
crop  that  was  delivered,  to  SAGrlJ? 

A.    Yes,  sir,  there  was. 

Q.  In  tenns  of  tons,  how  many  tons  of  the  ap- 
ples that  were  delivered  to  SAGrU  last  season  were 
spoiled?  [2313] 


***** 


The  Witness:  We  estimate  in  our  office  that  ap- 
proximately 700  tons  were  disposed  of  as  spoiled 
apples. 

Q.  (By  Mr.  Berke) :  When  you  say  they  were 
disposed  of  as  spoiled  apples,  will  you  tell  us  what 
you  mean  by  that?  'V\niat  was  done  with  them? 

A.  They  were  taken  off  of  the  dump  belts,  put 
into  boxes,  dumped  on  a  dump  truck  that  we  have 
there  and  then  dimiped  either  into  public  dmnps 
or  in  certain  instances  we  had  dug  a  trench  and 
dumped  them  into  a  trench  and  bimed  them. 

Q.  Were  you,  in  your  capacity  as  a  member  of 
the  board  of  directors  and  as  secretary,  familiar 
with  the  amount  of  spoilage  in  the  1953  season? 

Mr.  Kara  sick:     Object  on  the  same  basis. 

Trial  Examiner:    Overruled. 

Q.     (By  Mr.  Berke)  :    Just  answer  yes  or  no. 
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A.    Yes. 

Q.  In  terms  of  tons,  how  many  tons  of  apples 
delivered  to  SAGrlJ  in.  the  1953  season  spoiled? 

A.    We  estimate  that  probably  25  to  50  tons. 

Q.  Mr.  Martini,  do  you  know  how  many  tons 
of  apples  all  told  were  delivered  to^  SAGU  during 
the  1954  season?  A.     Yes. 

Q.     Will  you  please  tell  us?  [2314] 

***** 

A.  In  1954  we  reiceived  into  SAGU  somewhere' 
aroimd  16,500  tons. 

Q.  Of  that  tonnag-e,  do  you  know  how  many  tons 
were  shipped  as  fresh  apples? 

A.  I  would  say  a]>out  4,650  tons  were  shipped 
as  fresh  apples. 

Q'.  Do  you  know  what  happened  to  the  differ- 
ence between  that  16,500  and  4,600  tonsi  that  you 
referred  to?  A.    Yes. 

Q.    Will  you  please  tell  us? 

A.  Our  own  cannery  used  up  about  8,700  tons  of 
them.  We  processed  for  our  o^ml  account  approxi- 
mately 14  to  15  hundred  tons  at  another  cannery. 
There  were  approximately  1,000  tons  of  them  that 
went  to  other  processors,  such  as,  oh,  let:  us  say, 

S&W.  [2317] 
***** 

Q.     (By  Mr.  Berke)  :    Did  you  in  1954? 

A.    Yes,  sir. 

Q.  When  you  say  you  took  care  of  all  fresh 
fruit  sales  in  1954,  will  you  please  explain  what  you 
mean  by  that  ? 
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A.  Well,  in  my  out  of  state  shipments  I  turned 
that  particular  portion  of  tliei  sale  business,  over  tO' 
a  selling  organization  in  the  name  of  Heggblade 
and  Margulis,  which  have  their  office  in  the  Matson 
Building  in  San  Francisco.  They  take  care  of  all 
out  of  state  shipments. 

The  state  business,  the  California  business,  I  take 
care  of  from  my  office  through  brokers,  and  distrib- 
uting houses  that  I  deal  directly  with  from  my  of- 
fice at  SAGU. 

Q.    Was  that  the  situation  in  1954? 

A.    Yes,  sir. 

Q.  Tell  us  whether  or  not  you  kept  in  touch 
with  the  fresh  apple  market  conditions  during  the 
1954  season? 

Mr.  Karasick:  Object  to  the  characterization  and 
conclusion,  '  'kept  in  touch, '  ^  and  ask  the  witness  be 
asked  to  testify  what  he  did  with  respect  to  this 
matter. 

Q.     (By  Mr.  Berke) :    Yes  or  no?  A.     Yes. 

Trial  Examiner:  I  will  permit  it.  I  assume  "by 
keeping  in  touch,"  you  mean  watcliiiig  the  figures. 

Mr.  Berke:    I  will  go  into  that. 

Q.  (By  Mr.  Berke)  :  What  did  you  do  in  that 
respect,  will  you  describe  tliat?  [2321] 

A.  I  would  talk  daily,  several  times  a  day,  for 
instance,  to  the  Heggblade  Company. 

Q.     How  would  yo'U  talk  to  them? 

A.  By  telephone,  and  also  by  teletype.  We  would 
review  the  various  markets  over  the  United  States 
to  see  what  they  were  doing,  what  the  particular 
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market  was  receiving  from  otiher  sihippers,  then  in 
the  Los  Angeles  market,  I  would  call  a  broker 
whom  I  had  in  my  employ,  a  Mr.  Bill  Hooker,  and 
clear  with  him  once  and  twice:  and  three  times  daily 
to  see  how  that  market  was  going,  how  many  ap- 
ples we  had  on  the  various  floors  of  the  street. 

Q.    What  do  you  mean  by  '^street"? 

A.  We  refer  to  the  markets  in  fresh  fruit  as  the 
**  street."  In  other  words.,  Los  Angeles  has  Seventh 
and  Ninth  Streets,  that  are  produce  marketsu  In 
San  Diego  I  would  clear  mth  a  broker  whom  I  had 
there,  a  Mr.  Williams,  and  I  would  talk  to  him 
once  at  least  daily,  and  sometunes  twice,  depending 
upon  the  occasion.  Then  I  had  another  market  that 
is  quite  important  to  us  in  Sacramento.  There  it 
was  handled  for  me  by  a  Mr.  Jack  Downey,  and  J 
cleared  with  him  on  that  particular  condition  on 
that  market. 

Q.  You  have  used  the  term  in  referring  to  what 
you  have  done  with  these  various  people  or  organi- 
zations at  different  points  as  ''clear  with  them." 
What  do  you  mean  by  that?  [2322] 

A.  What  I  mean,  possibly  I  shouldn't  have  usee! 
the  word  "clear."  I  would  discuss  the  market  con- 
ditions with  them  and  sometimes  we  would  decide 
not  to  ship  any  apples  into  a  market  if  the  price 
was  too  low,  or  we  would  decide  to  ship  twice  as 
many  as  we^  would  if  the  apples  were  available, 
and  often  we  would  maybe  not  ship  as  many  out' 
of  state  as  we  normally  would  due  to  the  condition 
of  a  good  market  here  in  the  State  of  California 
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or  vice  versa.     Many  t<hings  will  happen  in  the 

market. 

Q.  Tell  us  whether  or  not  price  was  discussed 
with  these  various  representatives  or  organizations  ? 

A.    Mostly  price. 

Q.  Going  back  to  the  question  that  I  asked  as 
to  why  all  of  the  fin^iit,  or  the  difference  between 
the  4600  tons  that  was  shipped  fresh  and  the  16,000 
tons  received  at  SAGrlJ  in  1954  were  not  shipped 
fresh,  mil  you  please  explain? 

A.  There  were  various  reasons  for  them.  Chiefly 
the  main  reason  for  not  shipping  was  the  price  at 
the  particular  time  that  we  had  apples  to  ship.  If 
the  price  in  the  markets  was  not  good,  you  just 
don't  ship  apples.  We  had  times  there  where  no 
price  would  have  moved  apples,  Mr.  Berke.  The 
markets  did  not  want  them.  They  had  too  many 
apples  shipped  in  there  and  they  wouldn't  take  any 
apples  or  they  would  take  them  on  a  consigmnent 
deal,  and  you  were  at  tiie  mercy  of  the  four  mnds 
then  to  see  whether  or  not  you  were  going  to  get 
the  packing  cost  back.  [2323] 


***** 


Q.  You  have  testified  that  some  of  the  apples 
were  shipped  to  other  processors.  Were  any  shipped 
to  the  Sebastopol  Co-op  Cannery  in  1954? 

A.     Yes. 

Q.  Do  you  Iviiow  when  you  first  shipped  apples 
to  them  for  processing?  [2324] 


***** 


The  Witness:    We  shipped  the  Sebastopol  Co-op 
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Canneiy  the  first  apples  from  SAGrlJ  on  July  23, 

and  shipped  daily  through  July  29. 

Q.  (By  Mr.  Berke) :  What  was  the  purpose  in 
shipping  tliose  apples  at  that  time  to  the  Sebastopol 
Co-op  Cannery? 

Mr.  Karasick:  I  object  again  unless  the  proper 
foim.dation  is  laid. 

Trial  Examiner:    Overruled. 

Mr.  Karasick:  We  don^t  know  this  termination 
was  made  by  this  witness. 

Mr.  Berke :    You  can  get  it  on  cross. 

Trial  Examiner:    Overruled. 

The  Witness:  During  that  period  we  had  en- 
tered a  program  of  slicing  Grravenstein  apples. 
Therefore,  our  plant  wa,s  equipped  to  slice  only. 
Duinng  that  time,  along  the  23rd  or  22nd  of  July, 
I  took  an  order  from  one  of  tlie  major  retailers, 
that  included  among  it  15,000  cases  of  8  ounce  ap'- 
ple  sauce. 

Q.     (By  Mr.  Berke)  :    Who  was  the  dealer? 

A.  That  was  Regent  Canned  Foods,  n.  subsidiary 
or  iDuying  agent  for  Safeway  Stores.  Our  plant  was 
not  equipped  for  the  production  of  8  ouncesi.  There^ 
fore,  I  went  to  Mr.  Farmer  and  asked  him  if  he 
wouldn't  produce  it  for  me  and  he  said  since  I  am 
not  on  producing  for  myself,  we  would  be  happy 
to  produce  the  8  oimces  for  us. 

Q.     Who  is  Mr.  Farmer? 

A.  A  fonner  manager  of  tiie  Sebastopol  Co-op 
Cannery. 
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Q.  And  at  that  time  did  SAGU  produce  both, 
slices  and  apple  sauce?  A.    No,  sir. 

Q.  And  you  say  you  were  not  equipped  to  pro- 
duce 8  ounce  apple  sauce.  What  do  you  mean  hy 
that  I 

A.  We  didn't  have  filling  equipment  nor  sealing 
equipment  for  filling  8  ounce.  It  takes  a  special 
equipped  machine  to  go  to  that  small  size. 

Q.  And  did  the  Sebastopol  Co-op  have  such 
equipment  at  that  time?  A.     Yes,  sir. 

Q.  How  many  cases  were  filled  for  you  or 
packed  for  you  during  that  period  in  July  that 
you  have  mentioned  by  the  Sebastopol  Cb-op'  Can- 
nery? A.     Approximately  15,000  cases. 

Q.  After  tliat  did  you  ship  any  apples  for  proc^ 
essing  to  the  Sebastopol  Co-op  Cannery?  [2326] 

A.    Yes. 

Q.     And  when  did  you  next  do'  that,  Mr.  Martini  ? 

A.  We  next  shipped  them  aiDples  somewhere 
aroimd  the  13th  or  14th  of  August. 

Q.    August,  1954?  A.    Yes. 

Q.  And  for  how  long  did  you  continue  shipping 
them  apples  during  that  month? 

A.     I  would  say  approximately  one  month. 

Q.     From  when  to  when,  as  near  as  you  can  tell? 

A.  I  may  have  my  dates  mixed  up  on  that.  I 
don't  believe  we  shipped  them  any  apples  in  Au- 
gust. I  must  reverse  my  statement  there.  I  don't 
believe  it  was  until  September  that  we  shipped  them 
apples  again. 

Q.    From  September  to  when? 
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A.  I  believe  we  started  on  the  13tli  of  iSeptember 
and  ran  tiirough  to  about  the  lOtb  of  October. 

Q.  And  mil  you  tell  us  the  reason  for  sending 
apples  during  that  period  to  the  Sebastopol  Co-op 
Cannery? 

Mr.  Karasick:  Again  the  same  objection,  Mr. 
Examiner. 

Trial  Examiner:     Overruled. 

The  Witness:  The  way  the  season  worked  out, 
looking  l^ack  at  it,  I  should  have  sent  them  sooner, 
but  there  were  several  reasons  for  that.  One;  was 
that  the  Co-op'  Cannery  could  not  handle  them  and 
at  that  time  I  thought  I  could  handle  thei  apples 
myself.  [2327] 

Q.     (By  Mr.  Berke)  :    When  was  this? 

A.  That  was  along  the  early  part  of  September. 
Then  in  watching  the  apples,  we  fomid  that  the 
apples  v/ould  not  hold. up.  The  entire  apples  would 
rot  in  the  l>ox,  and  every  day  our  tonnage  of  spoils 
would  mouut  vq)^  and  if  we  had  waited  any  length 
of  time  on  that,  I  doubt  veiy  much  whether  any 
apples  could  have  l^een  camied  because  I  could  not 
have  got  to  the  apples  that  Avere  in  qTiestion  until 
possi]>ly  October  10th  to  15th,  somewhere  along  in 
there. 

Q.  Bo  you  know  how  many  tons  of  apples  were 
sent  over  to  Sebastopol  Co-op  during  that  period? 

A.     Buring  the  second  period? 

Q.    Yes. 

A.  Buring  the  second  period  it  is  my  recollec- 
tion that  about  1350  tons  were  sent  over. 
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Q.  And  that  tomiage  was  proceissed  intO'  what, 
Mr.  Martini? 

A.     It  was  processed  into  303  apple  sauce. 

Q.  Were  you  familiar  witli  the  equipment  that 
SAGU  had  in  its  cannery  in  1953?  A.     Yea 

Q.  Was  that  equipment  the  same  or  was  it  not 
the  same  in  1954? 

A.     It  was  the  same  in  1953  as  it  was  in  1954. 

Q.  Do  you  know  what  tomiage  of  apples  was  re- 
ceived by  SACIU  during  the  1953  season?  [2328] 

Mr.  Karasick:  Object  for  the  same  reason  as 
previously  stated. 

Trial  Examiner:     OveiTuled. 

The  Witness:     Yes. 

Q.     (By  Mr.  Berke)  :    Will  you  state  it,  please?' 

A.     12,500  tons. 

Q.  And  of  that  tonnage,  what  amoimt  was 
shipped  fresh?  A.     Approximately  4500  tons. 

Q.  I  believe  you  testified  as  to  the  amoimt  of 
spoilage  that  year,  did  you  not?  A.    Yes. 

Q.    What  was  that  amoiuit? 

A.     25  to  50  tons. 

Q.  Do  you  know  what  happened  to  the  differ- 
ence between  the  approximately  4500  tons  that  were 
shipped  fresh  on  the  12,500  tons  that  you  received 
that  year? 

A.  I  know  that  we  processed  at  the  cannery  ap^ 
proximately  6500  tons,  that  we  dried  900  tons.  We 
shipped  to  other  process:ors  approximately  5  to  6 
himdred  tons,  and  probably  shipped  tO'  Co-op  Can- 
nery 200  tons,  or  something  like  that.  [2329] 
*****  * 
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Q.  (By  Mr.  Berke)  r  Mr.  Martini,  in  1954  did 
SAGrU  have  any  warehouses?  A.    Yes. 

Q.     How  many  warehouses  did  it  havei  altogether? 

A.    We  had  four. 

Q.  Will  you  tell  us  where  they  are  located  and 
if  they  are  listed  by  niunber  in  SAGrU 's  operation, 
will  you  please  identify  them? 

A.  Well,  we  have  No.  1,  that  is  located  on  Mc- 
Kinley  Street  in  the  city  of  Sebastopol. 

Q.     Gro  ahead. 

A.  No.  2  is  on  High  Street  in  the  city  of  Sebas- 
topol.  We  have  the  SAGU  station  plant  at  SAGU 
station  about  a  mile  north  of  the  town  of  Grayton, 
and  then  we  have  the  warehouse  at  Molino. 

Q:     Wliat  is  that  munber? 

A.     That  is  No.  5,  I  believe. 

Q.     Does  the  SAGU  station  have  a.  number? 

A.     6.  [2342] 

Q.  What  sort  of  a  warehouse  was  No.  1,  the  one 
on  McKinley  Street,  last  year? 

A.     What  was  it  used  for? 

Q.  Well,  describe  it  first  physically.  Wliat  sort 
of  a  structure  was  it? 

A.  It  is  a  wood  frame!  building ;  the:  outside  walls 
are  lath  and  brick  with  a  truck  level  floor  and  a 
composition  roof. 

Q.    And  what  was  No.  2  like  ? 

A.  No.  2  is  exactly  ih^  same,  the  only  difference 
being  the  roof,  which  is  a  galvanized  roof. 

Q.    And  No.  5  at  Molino,  what  is  that? 

A.     No.  5  at  Molino'  was  originally  the  same!  type 
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of  structure  that  wei  have  rebuilt,  taking  thei  truck 
back  off  of  it  and  dropping  the  floor  to^  floor  level 
or  to  ground  level,  we  will  say.  The  walls,  instead 
of  lath  and  boards,  we  covered  that  over  with  alum- 
inum and  put  a  galvanized  roof  over  the;  present 
roof  and  insulated  the  inside  of  it.  That  is,  we  put 
a  ceiling  and  an  inside  wall  on  the  inside  of  the 
building. 

Q.    Will  you  describe  No.  6? 

A.  No.  6  is  the  same  type  of  building  as  No.  1, 
just  a  galvanized  roof  and  the  floor  is  at  truck 
level.  There  is  no  ceiling  or  inner  wall  to  it  at  all. 
It  is  just  a  shed.  We  call  them  sheds. 

Trial  Examiner:     What  was  that  floor  level?' 

The  Witness:  Truck  level.  The  floor  is  at  truck 
level. 

Q.  (By  Mr.  Berke)  :  When  you  say  the  floor 
is  at  truck  level,  what  do  you  meian  by  that? 

A.  Wlien  a  truck  backs  up  to  the  warehouse,  the 
body  of  the  truck  and  the  level  of  the  floor  are  the 
same  height. 

Q.  You  referred  to  No.  5  as  having  been  insu- 
lated. Were  the  others  insulated  last  ye;ar? 

A.     No,  sir. 

Q.    ^^at  was  No.  1  used  fo^r  last  year? 

A.  Driring  the  early  part  of  the  year — that  is, 
from  January  until  about  the  15th  of  August,  we 
used  it  a,s  an  empty  box  storage  warehouse,  empty 
field  boxes. 

Q.     That  is  the  one  on  McKinley  Street? 

A.    Yes.  We  repaired  boxes  during  the  off-season, 
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and  then  stored  tliem  there  for  growers;  when  it 

came  time  that  they  needed  boxes  for  harvest. 

Q.  And  was  it  used  for  that  pairpose:  all  through 
1954? 

A.  No.  The  plant  was  emptied  about,  I  would 
say,  along  about  the  middle  of  August,  emptied  of 
all  the  empty  boxes. 

Q.     And  then  what  was  it  used  for  after  that? 

A.  Then  there  were  a  few  dried  apples  put  in 
from  the  Anlay  Marketing  G-roup. 

Q.    What  was  No.  2  used  for? 

A.     No.  2  is  leased  to  the  Anlay  Marketing  Co-op. 

Q.    And  what  was  stored  there?  [2344] 

A.    Dried  apples. 

Q.  Is  that  the  one  that  was  recently  burned 
down?  A.     No;  that  was  No.  1. 

Q.    What  was:  No.  5  used  for  last  yeiar?' 

A.  No.  5  was  an  operating  plant  and  it  was  used 
for  the  packing  of  apples. 

Q.  That  is  the  one  at  Molino,  the  insulated  ware- 
house? A.     No. 

Q'.  Did  I  make  a.  mistake?  I  thought  you  said 
No'.  5  was  the  one^ 

A.  I  am  not  too  sure  about  the  nmiibers  of  those 
two  plants.  I  am  not  sure  which  one  wd  refer  to 
as  6.  We  always  refer  to  them  usually  ar.  Molino 
and  SAGrlJ  Station. 

Q.  So  we  are  clear,  I  am  talking  about  the  one 
at  Molino? 

A.  There  at  Molino  we  use  it  in  the  caimery 
warehouse. 
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Q.  And  when  you  said  No.  5  was  insulated, 
which  one  were  yon  referring  to? 

A.    The  one  at  Molino. 

Q.  The  one  at  SAGrlJ  Station,  what  was  that 
used  for  last  year? 

A.  We  used  that  for  packing  apples.  There  is 
always  an  inventory  of  shook,  which  is  knocked 
down  boxes  that  will  go  through  the  macliines  to 
be  made  up  as  Northwest  boxes.  We  store  some 
cartons  in  there,  but  primarily  it  is  used  for  a  pack- 
ing operation.  [2345] 

Q.  Do  you  have  any  cold  storage  facilities  — 
rather,  did  you  have  any  cold  storage  facilities  last 
year?  A.    Yes. 

Q.    Where  were  those  located? 

A.    They  were  located  at  the  Molino  plant. 

Q.  And  what  are  those  called?  Are  those  ware- 
houses? A.     Cold  storage  warehouses. 

Q.     How  many  of  those  did  you  have  in  Molino? 

A.  We  refer  to  that  as  one,  with  two  rooms. 
There  are  two  rooms,  each  one  100x100. 

Q.    Are  the  two  rooms  mider  one  roof? 

A.    Yes,  sir. 

Q.  And  what  was  stored  in  the  cold  storage 
warehouse  last  year? 

A.     For  the  major  portion  of  the  year,  that  is 

from  July  imtil  the  first  of  the  year,  I  would  say 

that  they  were  fresh  apples. 
***** 

Q.  (By  Mr.  Berke)  :  Do  you  remember  a  Board 
of  Directors  meeting  at  SAGrlJ  that  was  held  on 
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October  12  last  year?  A.    Yes,  sir. 

Q.    Were  you  present  at  that  meeting? 

A.    Yes,  I  was. 

Q.  Will  you  tell  us  as  near  as  you  recall  who 
else  was  [2346]  present  at  that  meeting? 

A.  Well,  there  was  Bill  MoGruire  and  Mr.  Bondi, 
Mr.  Guerrazzi,  Mr.  Winkler,  Mr.  Cordoza,  Mr.  Rob- 
erts, Mr.  Hankins  and  Mr.  Miller. 

Q.     Those  are  all  that  you  recall*?  A.    Yes. 

Q.  Was  there  any  discussion  at  that  meeting 
about  your  warehouse  situation? 

A.     Yes,  there  was. 

Q.  Will  you  please  tell  us  what  that  discusision 
was  and  tell  us  what  was  said  and  who  said  it. 

A.  As  Greneral  Manager,  I  told  the  Board  that 
we  had  just  about  filled  up  all  our  available  cannery 
storage  at  the  Molino'  plant,  and  from  a  recent 
survey  that  we  had  taken,  we  had  about  harvested 
our  entire  crop  from  the  grower  level  to  the  pack- 
ing sheds.  I  told  them  that  we  couldn't  operate;  at 
the  volume  that  we  were  going,  keeping  up  with' 
the  shipments,  of  course,  and  still  have  our  canned 
goods  put  under  roof,  that  is,  in  suitable  ware- 
houses. 

Trial  Examiner:     Read  that  last  part. 
(Answer  read.) 

Q.  (By  Mr.  Berke)  :  Go  ahead  with  the  rest  of 
the  conversation. 

A.  Then  there  was  a  general  discussion  had,  and 
the  Board  finally  authorized  me  to^ — ^we  talked  about 
the  possibility  of  running  one  shift  to  see  whether 
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or  not  we  could  handle  the  [2347]  production  from 

one  shift,  and  at  that  one  I  know  I  was  quite  sure 

that  we  could  because  our  shipments  at  that  time 

were  just  about  equal  to  what  a  single  shift  would 

produce. 

At  that  iDoint  the  Board  instructed  me  to  cut  to 
one  shift  as  soon  as  possible. 

Q.     Is  that  all? 

A.     That  is  all  that  transpired,  yes. 

Q.  You  say  that  you  mentioned  something  about 
keeping  up  with  shipments  and  your  available  can- 
nery space.  What  do  you  mean  by  that?  Could  you 
clarify  that  for  us? 

A.  During  the'  day,  along  that  time:  of  the  year, 
our  shipments  could  amoiuit  to  up  to  4,000  cases: 
per  day.  Our  production  from  one  shift  last  year 
varied  from  anywhere  from  1,700  cases  per  shift 
up  to  as  high  as,  of  course,  3,000  cases  a  shift.,  de- 
pending upon  the  fruit  that  was  being  handled. 

So  in  view  of  the  shipments  tliat  we  were  nor- 
mally making,  the  production  from  one  shift  could 
replace  the  merchandise  that  was  being  shipped  out. 

Q.  You  have  referred  to  a  statement  at  the 
Board  meeting  about  suitable  storage  for  the  cans. 
What  do  you  mean  by  that? 

A.  Well,  in  storing  cannery  goods  in  cans,  espe- 
cially in  the  Bay  area — and  we  consider  ourselves 
the  Bay  area  due  to  the  fog  and  himiid  conditions 
that  we  have^cannery  goods  should  not  be  stored 
in  open  sheds  or  warehouses  that  are  not  [2348] 
suitably  insulated  so  that  tlie  moisture  doesn't  enter 
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them.  Preferably  they  should  be  heated  warehouses. 

;Q.  Were  any  of  your  warehouses  heated  and  in- 
sulated ^ 

A.  Yess.  The  warehouse  to  which  we  refer  to 
there  as  the  Molino  warehouse,  that  is  an  insulated 
and  a  heated  warehouse. 

Q.    Was  it  in  1954?  A.    Yes. 

Q.  Could  you  have  used  the  cold  storage  facili- 
ties for  storing  the  canned  products?  A.     No. 

Q.    And  why  not? 

A.  Because  there  were  still  apples  in  them  in 
both  rooms,  and  before  you  can  store  canned  foods 
in  there,  those  rooms  must  be  at  least  emptied, 
should  be  emptied,  the  refrigeration  shut  off  and 
the  room  completely  dried.  You  use  several  typeis 
of  driers  in  there  that  will  dry  it  out  in  about  two 
weeks  now. 

Q.    You  say  it  mil  dry  it  out  in  about  how  long? 

A.     In  about  two-  weeks,  ten  days  t:o  two^  weeks. 

Q.  You  say  that  at  that  time  this  Board  meeting 
on  October  12,  you  were  authorized  by  the  Board 
to  reduce  to  one  shift  as  soon  as  possible? 

A.    Yes,  sir. 

Q.     Did  you  reduce  to  one  shift  after  that? 

A.     Yes.  [2349] 

Q.  When  did  you  reach  the  decision  to  reduce 
to  one  shift? 

A.  Mr.  McGruire  and  I  spoke  of  it  directly  after 
the  meeting,  and  we  were  pretty  well  set  to  close 
down.  We  knew  that  we  were  closing  down  the 
shift  by  the  middle  of  the  next  day. 
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Q.  You  say  Mr.  McGuire;  is  that  Williain  H. 
McGruire  ?  A.     Yes. 

Q.  Aiid  you  spoke  about  it;  can  you  be  more 
specific  when  you  say  you  spoke  about  it? 

A.  AYe  spoke  about  it  immediately  after  the 
meeting.  Immediately  after  the  meeting  we  began 
to  discuss  that,  and  Bill  McGruire  handles  all  the 
incoming  cans  for  me,  the  incoming  cartons,  sugar, 
and  there  is  some  problem  of  merchandise  that  is 
already  in  transit  and  the  cut-off  stuff  that  is  sched- 
uled to  1)e  shipped  from  tlie  suppliers. 

Q.  How  do  you  handle  the  supplies  that  are 
coming  in  from  the  suppliers  if  you  are  going  to 
reduce  your  operations? 

Mr.  Karasick :    May  the  question  be  lunited  ? 

Q.  (By  Mr.  Berke) :  How  did  you  do  it  last 
year?  A.    We  cancelled  them  out. 

Q.  Did  you  discuss  this  matter  of  going  to  one 
shift  mth  Mr.  McGuire  on  just  that  occasion  after 
the  Board  meeting,  or  were  there  other  occasions? 

A.    We  discussed  it  the  next  day  also. 

Q.    When,  the  next  day?  [2350] 

A.     The  next  morning. 

Q.    And  where  did  that  discussion  take  place? 

A.     In  the  office. 

Q.    ^^ose  office?  A.    My  office. 

Q.  Was  anyone  else  present  besides  you  and  Mr. 
McGuire?  A.     No,  sir. 

Q.  Would  you  tell  us  what  that  discussion  was 
and  identify  who  was  speaking? 
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A.  Well,  my  concern  there  was  not  to  pay  de- 
murrage on  any  merchandise  coming  in. 

Q.  Was  this  what  you  told  Mr.  McGruire  ?  Please 
tell  us  what  was  discussed  between  you. 

A.  We  discussed  the  possibility  of  paying  de- 
murrage on  any  can  cars  or  sugar  cars  that  were' 
coming  in.  However,  sugar  was  coming  in  by  truck, 
but  the  cans  all  came  in  by  bulk  cars  which  had  to 
be  imloaded  directly  into  the  line.  So'  I  discussed 
with  him  the  amount  of  cars  that  were  coming  in 
and  how  long  it  would  take  us  to  use  them  up,  and 
we  also  discussed,  to  some  extent,  shipments  that 
were  leaving  because  we  were  concerned  with  ware- 
housing. 

Then  I  authorized  Bill,  or  ordered  him  to  cut 
down,  after  our  discussion,  to  cut  down  to  one  shift, 
as  of  Friday  night,  and  to  notify  the  cannery  to 
pick  out  the  crew  and  cut  the  shift.  [2351]. 

Q.  You  say  "notify  the  cannery."  Was  there 
anyone  in  particular  that  you  mentioned? 

A.  No,  there  wasn't.  I  only  referred,  when  I  say 
"notify  the  cannery,"  I  referred  to  the  superintend- 
ent of  the  cannery. 

Q.    Who  was  the  superintendent  lof  the  cannery  ? 

A.    Mr.  Duckworth. 

Q.     Leonard  Duckworth?  A.     Yes,  sir. 

Mr.  Karasick:  What  the  witness  refers  to,  I 
move  to  strike.  I  think  counsel  has  asked  what  was 
said  at  this  conversation. 

Mr.  Berke :    He  is  explaining  it. 

Trial  Examiner:    I  think  it  is  material.  Gro  ahead. 
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Q.  (By  Mr.  Berke) :  Do  you  remember  what 
time  of  the  day  this  was? 

A.     The  first  tiling  in  the  morning. 

Q.  What  do  you  mean  by  that,  "first  thing  in 
the  morning'"? 

A.  I  usually  get  in  at  8:00  o'clock  in  the  morn- 
ing, 7:30. 

Q.    And  it  was  aroimd  that  time? 

A.    Yes,  sir. 

Q.  Do  you  recall  a  meeting  of  the  employees 
that  was  held  on  October  15,  in  the  warehouse  in 
Molino  ?  A.    Yes. 

Q.    Who  arranged  or  initiated  that  deal? 

A.  I  asked  that  they  be  called  in  there  so  we 
could  talk  to  them.  [2352] 

Q.    Will  you  keep  your  voice  up? 

A.     I  asked  that  we  have  that  meeting. 

Q.  And  wlien  you  say  you  asked  that  you  have 
it,  will  you  explain  what  you  did  or  said? 

A.  I  asked  Mr.  McGuire  to  tell  the  cannery, 
warehouses,  that  we  were  having  a  meeting  at  4:00 
or  4:30  that  afternoon.  I  have  forgotten  when  it 
was — and  that  we  wanted  the  entire  staff  present 
at  that  time. 

Q.  And  at  what  time  of  the  day  was  it  that  you 
made  that  announcement? 

A.  It  was  in  the  morning  of  that  day,  first  thing 
in  the  morning. 

Mr.  Kara  sick:  By  "announcement"  you  meant 
Mr.  McGuire? 
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Trial  Examiner:  I  am  not  sure  I  imderstand 
what  day  it  was  you  told  him  that. 

The  Witness :    It  was  on  a  Friday. 

Q.  (By  Mr.  Berke) :  Is  that  the  same  day  as 
the  meeting?  A.    Yes. 

Q.     You  were  present  at  that  meeting,  were  you? 

A.    Yes.  [2353] 
***** 

Q:  (By  Mr.  Berke)  :  At  this  meeting,  Mr.  Mar- 
tini, of  the  employees,  on  the^  afternoon  of  October 
15,  did  any  of  the  employees  ask  any  questions  or 
say  anything  to  you  during  the  course^  of  the  meiet- 
ing?  [2354] 

Mr.  Karasick:  To  this  specifically  I  lobject,  Mr. 
Examiner.  This  has  been  gone  into  previously  by 
both  counsel. 

Trial  Examiner:    I  "\viU  permit  it.  Go  ahead. 

The  Witness:  There  was  one  thing  that  I  re- 
member definitely  was  that  some  employees,  several 
asked  me  about  their  aprons  and  gloves  which  they 
paid  a  deposit  on.  I  told  thein  they  would  be  sent 
their  checks  from  the:  office,  and  that  we  would  in- 
clude with  the  checks  those  of  them  that  turned 
their  aprons  iii  after  their  shift,  that  we  would  send 
that  money  with  it,  so  it  would  save  them  a  trip 
back  to  SAGU. 

Some  of  them  at  that  point  said  they  wanted 
their  money  right  then  and  there  for  their  gloves 
and  aprons  and  that  they  weren't  coming  back,  so 
we  authorized  the  office  to  either  write  them  checks 
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or  x»T  t2)€in  cash  fear  tbeir  s^msis  and  gkxres.  and 

I  believe  tbey  haxe  a  hat  tibat  they  wwur  al>o. 

TTial  Examiner:  What  do  tou  mean  •'we  an- 
ihoiixed  them"?  Bid  you  tell  asmebodyf 

The  Wiint*>^:  Yes.  I  told  Mr.  WilsMi,  who  is 
our  Ofl^e^  Manager. 

Q.  <  By  Mr.  Berke^ :  Mr.  Martini,  eaiii»>  ia  ttds 
heaTing  you  tt^?dfied  Trith  respect  to  the  pere«itage 
of  eniployees  who  nenimed  to  \roik  at  SAGU  in 
the  snctt^'diiig"  seasscm.  Hare  yoa  sinee  testifying 
ehe^iei  the  eompany  re^eoids.  personnel  records, 
with  Inspect  to  that  matter?  A.    Yes.  [^5] 

Q.    And  are  yoa  in  a  pc^ticai  now  to  give  ns 

what  thosse  reeords  or  yonr  examinatloii  of  those 

reeopds  ^low  in  tiiat  respeetf  [^56] 
■?  +  **♦ 

The  Wltne^:  We  find  tiiat  we  didn^  hare  over 
20  per  cent  of  the  old  cm^yees  that  eame  hai^ 


♦  »  ♦  »  ♦ 


Q.     vBy  Mr.  B-T-ke^ :    2"     "" 

- .  '-T.  voa  said  "we 

r??«L    Did  von  ciieek  *'-^  ^ 

A      WdL  I  diee> 

IL  Mr.  Mr- 

Gmre,  and  we  wenT 

>  and  fomkl 

out  who  came  back 

r2??9] 

Q.     U  h€9i  yoQ  say  -we"  y 

2JA  ]SIp. 

McGiiire  and  Mr.  W  il- 

"  -"               '  ^  ? 

A      Y€S. 

«-»«««■ 

Q.     ^BvMt.  B«ke>:    ""     ^" 

h-  e  vou 

T^revi-rmslr  testrBed  voc  t^^t  - 

_-'-rsj.  Wiiii  One© 

Stores,  is  that  ccareetf 
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Q.    She  was  an  emplovee  at  SAGU  last  year? 

A.    Yes, 

Q.  !Mrs.  Storey  testified  that  Ihe  day  after  her 
discharge  she  returned,  and  in  tiie  presence  of  Mar- 
jorie  Byrd  saw  you  outside  the  tavern  and  asked 
you  whether  she  had  been  fired,  and  you  said  yes, 
and  that  you  also  said  to  her  she  was  a  good  woiier 
but  that  "I  can't  have  you  talking  up  this  union 
thing  and  aggitating"  and  tiiat  you  further  said, 
you  didn't  give  a  HaTrm  what  committee  die  was  on- 
First  let  me  ask  you  if  you  remember  the  occa- 
sion? A.    Yes,  I  do. 

Q.  Was  there  such  a  conversation  as  I  have  just 
related  IMrs.  Storey  testified?  [2360] 

A-     There  was  not, 

Q.  Will  you  tell  us,  as  you  recall  it,  what  the 
conversation  was  that  you  had  with  Mrs.  Storey  on 
that  occ-asion? 

A.  First  of  alL  ^Ir.  Berke,  I  don't  remember 
of  Mrs.  Byrd  being  there.  However,  I  do  remember 
that  Mrs.  Storey  approached  me  and  asked  me  di- 
rectly why  she  was  fired-  To  that  I  answered  that 
she  knew  why  she  was  fired  and  walked  away  from 
her.  That  is  all  the  conversation  there  was. 

Q.    Did  you  make  any  reference  on  that  occasion 

to  talking  with  her  about  you  couldn't  have  her 

talking  up  this  union  thing  and  aggitating.  and 

you  didn't  give  a  damn  what  committee  she  was  on? 

A.     Xo,  sir;  I  did  not. 
*  *  *  *  * 

Q.     (By  :Mi-.  Berke)  :    Mr.  Martini,  did  you  know 
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an  employe©  by  the  name  of  Mary  Ann  Rnsisell? 

A.     I  know  the  name. 

Trial  Examiner:    A  redheaded  girlf 

Q.  (By  Mr.  Berke) :  Can  you  recall  in  your 
mind's  eye  a  girl  by  that  name? 

A.     Yes;  I  believe  I  recall  her. 

Q.  Mrs.  Russell  teistified  tliat  about  two  weeks 
before  the  [2361]  layoff,  at  a  break  aboait  9:30'  'a.m., 
one  of  the  girls  asked  you  why  you  w^ouldu't  go 
union,  and  you  said  you  would  shut  your  plant 
down  before  going  imion  and  Avould  not  pay  im.ion 
wages.  You  fuiiher  testified  that  at  various  other 
times  you  said  that,  or  she  testified  tbat  you  said 
that.  Do  you  recall  such  an  incident? 

A.    No,  I  don't. 

Q,  Did  you  at  any  time,  eitlier  in  response  to  a 
question  by  one  of  the  employees  or  otlierwise,  make 
such  a  statement  as  I  have  here  indicated  to  yoii 
that  Mrs.  Russell  testified  about? 

A.     I  have  not. 

Q.  Do  you  recall  Lila  Laymon,  an  employee  at 
SAGU  last  year?  A.    Yes. 

Q.  Mary  Ann  Russell  testified  that  she  and  Lila 
Laymon,  about  two  weeks  after  October  15 — and 
Miss  Laymon  also  so  testified — saw  you  in  the  ware- 
house at  Molino  in  the  morning  and  asked  if  tliey 
could  be  rehired,  and  tliat  you  said  that  you  didn't 
need  any  help  then,  that  you  would  later  on;  that 
you  furtlier  stated  that  miions  were  no  good  as  far 
as  a  cannery  was  concerned,  but  in  an  auto^  com- 
pany like   G-MC,  imions  would  be   all  right.  You 
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further  said  to  them,  '^Yoii  should  have  thought  it 
over  before  jumping  in,'^  and  tliat  you  then  asked 
for  their  addresses  and  telephone  numbers.  [2362] 

First,  let  me  ask  you:  Do  you  recall  such  an 
incident  after  October  15,  in  the  warehouse-  where 
Mary  Ann  Russell  and  Lila  Laymon  talked  with 
jo\\%  A.    Yes;  I  remember  that. 

Q.  Did  you  state  to  them  what  I  have  here  re- 
lated they  testified  a,s  having  been  said  by  you? 

A.     I  never  said  that. 

Q.  Do  you  recall  the  conversation  you  had  mth 
them?  A.     Yes. 

'Q'.     Will  you  please  tell  us  what  it  was? 

A.  I  recall  they  asked  me  if  they  could  come 
back  to  work,  and  I  told  them  tlien  that  I  wouldn't 
know  if  we  needed  any  help,  but  it  would  be  a 
good  ideal  to  get  their  name  in  and  should  some- 
body leave  our  present  employ,  they  could  replace 
them.  So  at  that  point  I  took  their  names  and  ad- 
dresses and  turned  them  in  to  the  office. 

Q.  Did  you  make  any  reference  to  miions : ' '  They 
are  no  good  as  far  as  a  cannery  is  conceirned.  They 
were  all  right  for  an  automobile  company,"  and 
that  they  should  have  thought  it  over  before  jump- 
ing in?  A.     I  did  not. 

Q.  Did  you  say  any  such  thing  to  them,  whether 
it  was  at  the  time  they  testified  or  at  any  other 
time?  A.     No;  I  never  said  that. 

Q.  Do  you  recall  an  employee  by  the  name  of 
Pauline  Ploxa?  [2363]  A.    By  name  only. 

Q.     Do  you  recall  what  she  looked  like? 
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A.     No. 

Q.  Mrs.  Ploxa  testified  that  about  three  weeks 
after  being  hired,  she  testified  that  she  was  hired 
on  September  13.  ^Vhile  she  was  working  at  the 
slicing  machine,  she  asked  you  how  long  the  night 
shift  would  last,  and  you  said  that  it  would  last 
way  into  December. 

Do  you  recall  her  asking  you  that  question  and 
you  giving  her  that  answer? 

A.  I  recall  that  question  being  asked  me  by  nu- 
merous women  in  the  cannery. 

Q.  You  do  not  recall  Mrs.  Ploxa  asking  you 
that  question  specifically? 

A.  No;  but  I  don't  doubt  that  she  possibly  did, 
because  I  really  don't  laiow  what  she  looks  like. 

Q.  You  say  you  were  asked  that  question  by 
employees  at  the  plant  last  year?  A.    Yes. 

Q.    Do  you  recall  which  employees?  A.    No. 

Q.  Do  you  know  about  when  it  was  that  you 
were  asked  that? 

A.  Oh,  I  was  asked  on  numerous  occasions  dur- 
ing the  canning  season. 

Q.     And  did  you  respond  to  the  question?  [2364] 

A.    Yes. 

Q.    What  did  you  say? 

A.     I  always  answered  it  along  those  lines,  that 

it  was  hard  for  me  to  tell  when  the  night  shift 

would  end.  It  could  end  in  two  or  three  weeks,  or 

it  could  run  until  after  Christmas,  depending  upon 

the  general  condition  of  the  season  itself.  [2365] 
***** 
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Q.  (By  Mr.  Berke)  :  At  any  time  that  any  of  the 
employees  asked  you  about  how  long  the  :shift,  the: 
night  shift,  would  work,  did  you  ever  at  any  time 
tell  any  of  them  that  it  would  definitely  work  way 
into  December?  A.     I  did  not. 

Q.  Mrs.  Ploxa  also  testified  that  at  the  October 
15  meeting  of  the  warehouse  eimployees,  you  told 
the  employees,  "I  will  see  you  next  year,  those  who 
are  not  on  the  list." 

Did  you  make  any  such  statement? 

A.     I  did  not. 

Q.  Mrs.  Ploxa  also  testified  that  after  the  meet- 
ing of  October  15,  right  after,  she  and  Ida,  Fishel- 
son  talked  to  you.  Do  you  have  an  employee  by  the 
name  of  Ida  Fishelson,  or  did  you  last  year? 

A.    Yes.  [2366] 

Q.  Mrs.  Ploxa  said  that  she  and  Ida,  Fishelson 
talked  to  you  and  that  Ida  said  she  had  a.  ware- 
house in  Santa,  Rosa  which  you  could  rent  and  that 
you  replied,  ''There  was  more  to  it." 

Do  you  recall  a  conversation  in  which  Mrs.  Fish- 
elson stated  she  had  a  warehouse  in  Santa,  Rosa 
you  could  rent? 

A.     I  did  not. 

Q.  Did  any  employee,  to  your  knowledge,  offer 
to  rent  you  a  warehouse  in  Santa  Rosa? 

A.    No,  sir.  [2367] 


***** 


Q.  (By  Mr.  Berke) :  I  believe  you  previously 
testified  that  you  have  an  employee  at,  SAGU  by 
the  name  of  Clarence  Storey;  is  that  correct? 


924         National  Labor  Relations  Board  vs. 

(Testimony  of  Elmo  Martini.) 

A.     Yes,  sir. 

Q.  Mr.  Storey  testified  here  that  sometime  in 
September  you  said  to  him,  "Mine  and  Storey's 
horses  don't  pull  together.  We  can't  get  along." 

Did  you  ever  make  such  a  statement  to  Mr. 
Storey,  whether  it  was  in  September  or  any  other 
time?  A.    No,  I  didn't. 

Q.  Mr.  Storey  also  testified  that  on  September 
25,  at  about  11:45  a.m.,  you  came  out  of  the  south 
door  m  the  cannery  and  called  hmi  over  into  the 
street  on  company  property  and  asked  him,  '^Do 
you  know  what  your  wife  is  doing'?  She  is  forming 
a  conmiittee  on  the  night  shift.  You  go  out  and 
fire  her." 

Mr.  Storey  said  to  you,  "That  is  your  fucking  job. 
If  you  want  to  fire  her  you  go  fire  her.  I  only  work 
here.  You  are  the  boss." 

AVas  there  such  a  conversation  between  you  on 
that  date  or  at  any  other  time? 

A.  There  was  a  conversation,  but  it  was  not 
that  conversation  that  you  just  read. 

Q.    Do  you  recall  September  25? 

A.    Yes. 

Q.    Did  you  talk  with  Mr.  Storey  on  that  day? 

A.    Yes.  [2369] 

Q.    Where  did  you  talk  with  him? 

A.  I  talked  with  him  right  there  near  his  dmnp- 
ing  station,  which  is  at  the  south  end  of  the  can- 
nery, off  to  one  side. 

Q.    Was  there  anyone  else  present  besides  you 
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and  Mr.  Storey  in  the  conversation,  or  in  the  im- 
mediate presence  of  the  two  of  you?' 

A.     I  believe  Mr.  Duckworth  wais  there. 

Q.  Will  you  tell  us  what  was  said  and  by  whom 
at  that  conversation? 

A.  Yes;  I  merely  told  Mr.  Storey  that  I  had 
just  discharged  his  wife  and  that  the  next  time  that 
I  had  a  complaint  on  anyone  of  my  people  that  he 
had  left  his  post,  that  I  would  fire  him  also,  and  I 
walked  away.  [2370] 

Q.  (By  Mr.  Berke) :  Was  Tony  Bondi  present 
at  that  time?  A.     N'o. 

Q.  Mr.  Storey  testified  that  his  wife  was:  on  her 
own  time  and  you  said,  "Why  don't  they  get  their 
fucking  committee  and  get  it  over  with,"  and  that 
you  further  said,  ''I  am  the  boss.  Why  in  the  hell 
don't  you  get  Bertolucci  and  Rhodes  to  shut  the 
goddanm  thing  down.  If  you  don't,  I  am  going  to," 
and  you  stated  you  forbid  talking  about  the  union 
on  company  iDroperty. 

Did  you  so  talk  to  Mr.  Storey  on  that  occasion  or 
on  any  other  occasion  ?  A.     I  did  not. 

Q.  Do  you  recall  an  employee  by  the  name  of 
Eloise  Munger?  A.     Yes. 

Q.  She  testified  that  on  September  10'  or  11, 
1954,  before  school  started  she  told  you  she  was  get- 
ting married  in  October  and  wanted  to'  work  part 
time,  and  that  in  the  course  of  that  conversation 
you  asked  her  if  they  were  getting  a  square  deal  and 
if  she  knew  that  if  the  union  got  in  she  couldn't 
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work  part  time,  that  the  union  tried  to  get  in  two 
years  before,  and  if  you  could  ]orevent  them  this 
year  they  couldn't  get  in  before  four  or  five  years. 

Was  there  such  a  conversation  with  Eloise 
Hunger?  [2371]  A.     There  was  not. 

Q.  Did  you  ever  make  such  a  statement  to  her, 
whether  it  was  before  school  started  in  September, 
1954,  or  any  other  time,  or  any  otlier  employee? 

A.     Ko,  sir. 

Q.  Eloise  Hunger  testified  further  that  on  the 
day  Hrs.  Storey  was  fired,  she  and  John  Chames 
were  in  the  SAGU  office  at  noon  and  you  came 
rushing  in,  slammed  the  door,  and  screamed,  "That 
damned  Storey  woman.  I  am  going  to  get  rid  of 
her.  She  is  always  talking  union." 

Did  such  an  incident  occur,  Hr.  Hartini? 

A.     No,  sir. 

Q.  Do  you  remember  the  day  Hrs.  Storey  was 
discharged?  A.    Yes,  I  do. 

Q.     What  day  was  that? 

A.     On  September  25. 

Q.     What  year?  A.     1954. 

Q.  And  at  any  time  during  that;  day,  did  you 
rush  in  to  your  office  and  slam  the  door  and  either 
scream  or  shout  out,  ''That  damn  Storey  woman. 
I  am  going  to  get  rid  of  her.  She  is  always  talking 
imion. "  ?  A.     I  didn  't  do  that. 

Q.  Do  you  recall  an  employee  by  the  name^  of 
Hrs.  Tripp?  A.     Yes.  [2372] 

Q.     Did  she  work  for  the  company  last  year  ?' 

A.    Yes. 
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Q.  Mrs.  Tripp  testified  that  two  weeks  before 
October  15  you  said  to  her,  "It  would  be  nice  if  we 
can  get  Storey," — referring  to  Mr.  Storey — "over 
to  the  can  car.  He  would  be  away  from  his  job  and 
we  would  have  an  excuse  to  fire  him." 

Did  you  make  such  a  statement  to'  Mrs.  Tripp, 
whether  it  was  two  weeks  before  October  15  or  at 
any  other  time?  A.     I  did  not. 

Q.  Did  you  make  any  statement  to  Mrs.  Tripp 
or  to  any  other  employees  that  you  would  like  to 
find  an  excuse  to  fire  Clarence  Storey? 

Mr.  Karasick:  Object.  The  question  has  been 
asked  and  answered. 

Trial  Examiner:     Overruled. 

The  Witness:     No. 

Q.  (By  Mr.  Berke)  :  Mrs.  Tripp  further  testi- 
fied that  about  three  weeks  before  October  15,  you, 
in  the  presence  of  Tony  Bondi  and  someone  else 
whom  she  couldn^t  identify,  stated  you  knew  your 
biggest  trouble  maker,  who  your  biggest  trouble 
maker  with  the  imion  was,  and  you  pointed  in  the 
direction  of  Clarence  Storey. 

Did  such  an  occurrence  take  place,  Mr.  Martini? 
.  A.     It  did  not. 

Q.  Did  you  ever  make  such  a  statement,  that 
Mr.  Storey  was  [2373]  your  biggest  trouble  maker 
with  the  union?  A.     ^NTo,  sir. 

Q.  You  recall  the  election  that  was  held  at  the 
plant  in  October  of  1954?  A.    Yes. 

Q.  Mrs.  Tripp  testified  that  on  the  day  of  the 
election  she  met  you  at  Molino  Comers  at  the  filling 
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station  at  about  7 :00  p.m.,  and  that  you  asked  her 

how  she  voted  and  that  she  laughed.  She  said  she 

was  surprised  she  was  layed  off  and  that  you  said, 

"Oh,  were  you,'^  and  asked  her  name  and  telephone 

number  and  told  her  you  would  call  her  in  a  few 

days. 

Do  you  remember  an  incident  with  Mrs.  Tripp  at 
Molino  Comers  in  the  filling  station? 

A.    Yes. 

Q.  Did  the  conversation,  as  I  have  related  it 
here,  as  having  been  testified  to  by  her,  occur  at  that 
time  ? 

A.  The  conversation  occurred,  ]3ut  it  was  not  in 
those  words  there,  Mr.  Berke. 

Q.  On  the  occasion  of  your  conversation  with 
her  at  the  filling  station  at  Molmo  Comers,  who 
was  present  besides  you  and  Mrs.  Tripp,  if  anyone? 

A.  I  don't  remember  anyone  else.  Undoubtedly 
there  was,  though. 

Q.     I  mean,  within  the  immediate  area.  [2374] 

A.     Just  the  two  of  us. 

Q.     Did  you  have  a  conversation  with  her? 

A.    Yes. 

Q.  Would  you  please  relate  it  and  identify  who 
is  speaking? 

A.  I  remember  definitely  that  I  asked  her  if  the 
election  returns  suited  her,  and  then,  of  course,  I 
am  sure  she  was  having  a  beer,  so  I  offered  to  buy 
her  one,  and  she  told  me  then  that  she  was  either 
separated  from  her  husband  or  her  husband  had 
died  and  she  has  a  little  girl  about  three  or  four 
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years  old,  and  she  sure  needed  thei  work.  She 
wanted  to  go  to  school,  and  she  told  me  she  had  been 
laid  off,  which  I  didn't  know,  and  sO'  I  told  her  then 
that  if  she  would  put  her  name  in  to'  the  office 
there  would  midoubtedly  be  somebody  that  would 
leiave  prior  to  the  end  of  the  season  and  she  could 
get  back  on.  To  that,  she  ga,ve  me  her  telephone 
number  and  her  address  and  I  turned  it  in  to'  the 
office. 

Q.  Did  you,  in  the  course  of  the  conversation, 
ask  her  how  she  voted?  A.     How  she  what? 

Q.     How  she  voted.  A.     No-,  I  did  not. 

Q.  Do  you  recall  an  employee  by  th.e  name  of 
Grioria  Lindsey?  A.     Yes. 

Q.     Did  she  work  for  SAGrU  last  year? 

A.     Yes.  [2375] 

Q.  Gloria  Lindsey  testified  that  while  working 
at  the  squirrel  cage  in  the  cannery  sometime  in  Au- 
gust, you  asked  her  and  Grioria  Pate  if  they  worked 
for  the  union,  and  you  said  to'  them  that  they 
shouldn't  ]>e,  that  in  the  long  rim  it  would  be  better 
for  them  to  stick  with  you  and  that  they  would  get 
a  5  cent  raise  next  year,  and  the  year  after  that  $1 
an  hour. 

Did  you,  during  the  month  of  August,  19'54,  ever 
ask  Gloria  Lindsey  and  Gloria  Pate  if  they  vv^ere 
for  the  union?  A.     I  did  not. 

'Q.  Did  you,  during  that  month,  tell  them  they 
shouldn't  be  for  the  imion,  that  in  the:  long  rim  it 
would  be  better  for  them  to  stick  with  you,  that 
they  would  get  a  5  cent  raise  next  year  and  the  year 
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after  that  $1  an  hour?  A.     No,  sir;  I  did  m)t 

Q.  Did  you  ever  tell  either  one  of  those  two 
employees,  whether  it  was  August  or  any  oither  time 
during  the  1954  season,  tii©  matters  that  I  have  re^ 
lated  here  as  having  been  testified  to  by  Gloria 
Lindsey?  A.     No,  I  didn't. 

Q.  Gloria  Lindsey  also  testified  that  sometimei  in 
October  you  said  to  her  and  Gloria  Pate  that  if  the 
plant  would  gO'  imion  you  would  lose  too  much 
money  and  you  would  close  down  in  Santa  Rosa. 

Did  you  make  such  a  statement?  [2376] 

Trial  Examiner:  Let  me  hear  the  last  part;  of 
the  question. 

(Question  read.) 

The  Witness:  No;  I  didn't  make  such  a  state- 
ment. 

Q.  (By  Mr.  Berke) :  Did  SAGU  have  a  plant 
in  Santa  Rosa  in  1954?  A.     No,  sir. 

Q.  Did  you  say  anything  to  them  about  you  had 
to  close  down  in  Santa  Rosa?  A.     No. 

Q.  Did  you  say  anything  at  all  about  closing 
down  the  plant  to  Gloria  Lindsey  or  Mrs.  Pate,  or 
either  one  of  them,  or  Gloria,  or  eitlier  one  of  them, 
if  the  plant  went  union  ? 

A.     No,  sir;  I  did  not. 

Q.  Gloria  Lindsey  also  testified  that  after  Mrs. 
Storey's  discharge,  while  Gloria  Lindsey  was  work- 
ing in  the  can  car,  you  asked  her  if  she  was  trying 
to  change  them  over  tO'  the  imion,  and  that  she  said 
you  would  put  her  over  by  Mrs.  Storey  so  the  two 
of  them  could  have  a  ball. 
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A.     I  didn't  say  that. 

Q.  Did  any  such  conversation  take  place  at,  in 
or  near  the  can  car  with  Gloria  Lindsey? 

A.     No,  sir. 

Q.  Did  you  ever  say  that  to  Grloria  Lindsey? 
Whether  she  worked  in  the  can  car  or  elsewhere, 
during  the  1954  season  at  [2377]  SAGrU'? 

A.     No',  sir. 

Q.  I  don't  know  whether  I  asked  you  this  or 
not.  Do  you  recall  an  einployee  by  the  name  of 
Gloria  Pate?  A.    Yes. 

Q.  She  worked  for  SAGU  during  the  1954  sea- 
son? A.    Yes. 

Q.  Gloria  Pate  testified  in  this  proceeding  that 
on  October  18,  about  9:00  a.m.,  she  saw  you  near 
the  cannery  and  told  you  she  had  been  laid  off  and 
wanted  to  know  why.  You  said  that  you  did  not 
know,  and  you  asked  her  if  her  name  was  on  the 
list,  and  then  she  told  you  that  you  were  hiring 
other  people  right  now  and  you  or  they  were  re- 
taining them  on  seniority. 

First,  let  me  ask  you:  Do  you  recall  that  conver- 
sation with  Gloria  Pate  on  October  18? 

A.     I  recall  talking  to  Gloria  after  the  layoff,  yes. 

Q.  And  do  you  recall  where  that  conversation 
took  place? 

A.  Yes.  I  was  coming  from  the  scale  house, 
which  is  north  of  the  cannery,  and  I  met  her  be- 
tween the  cannery  and  the  warehouse. 

Q.     You  say  it  was  after  the  layoff?  Could  you 
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be  a  little  more  specific  witJi  relation  to'  when  you 

commenced  the  scale  shipping? 

A.     On  the  following;  Monday.  [2378] 

Q.     Following  Monday? 

A.     Following  the  layoff  day  of  Friday. 

Q.  Was  there  a  conversation  between  you  and 
Gloria  Pate  such  as  I  have  related  that  she;  testified 
to  here?  A.     No. 

Q.  Did  you  have  a  conversation  with  her  on  thartj 
Monday?  A.    Yes. 

Q'.     Tell  us  what  the  conversation  was,  please. 

A.  She  told  me  that  she  was  laid  off,  and  I  said, 
"Were  you?"  She  also  told  me  that  she  needed  the 
money,  and  I  told  her  I  had  nothing  to  do  with  the 
list,  and  also  told  her  that  she  should  apply  at  the 
office,  that  there  might  be  a  vacancy,  and  she  could 
get  back  on  it  at  a  later  date.  That  is  the  extent  of 
the  conversation  I  had  with  Gloria. 

Q.  Do  you  remember  a  female  eiuployee  by  the 
name  of  Joanne  Chames? 

A.     I  don't  recall  her  right  at  the  moment,  no. 

Q.  Do  you  know  her  by  the  name  of  Joanne 
Schwartz?  A.     No. 

Q.  Well,  Joanne  Chames  —  since  married  and 
now  knowm  as  Jo'anne  Schwartz  —  testified  that  in 
the  middle  of  the  week  sometime  abouti  the  second 
week  in  September,  while  she  was  working  on  the 
slicer  or  belt — she  wasn't  sure  which — a  screen  was 
not  letting  the  chips  fall  out  of  the  apples ;  she  told 
you  the  screen  had  to  be  changed  and  you  said  you 
couldn't  [2379]  change  it  then  but  that  you  would 
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later;  that  it  was  changed  three  days  later,  three 

days  after  she  told  you,  and  on  a  Saturday. 

Do  you  remember  a  conversation  with  an  em- 
ployee, whether  it  be  Joanne  Schwartz,  or  some 
otlier  employee  concerning  the  screen  at  the  slicer 
or  the  belt? 

A.  Yes.  I  remember  it  was  at  the  shaker  table. 
I  don't  remember  this  xDarticular  woman,  but  I  do 
know  that  in  walking  past  there,  the  entire  crowd 
was  after  me  to  change  that  screen  because  it  was 
letting  too  many  chips  in. 

Q.  When  you  say  "the  entire  crowd,"  who  do 
you  mean? 

A.  I  mean  the  girls  at  the  table,  and  I  am  sure 
at  that  time  we  must  have  had  about  80'  there.  They 
— ^there  were  three  on  each  side,  and  two  on  the  side 
of  \h^Q  elevator. 

Q.    Will  you  tell  us  the  conversation? 

A.    Well,  the  girls  just  asked  me  about  changing 

the  screen  because  it  was  involving  a  lot  of  work 

for  them.  Any  screen  that  lets  the  chips  run  over 

the  top  of  it  and  ontO'  the  belt  will  create  a  lot  of 

extra  work  for  the  women  that  are  behind  it,  and 

of  course  we  were  doing  the  best  we  could,  the  best 

we  could  with  the  equipment  that  we  had.  [2380] 
***** 

Q:    Was  that  screen  changed?  A.    Yes. 

'Q.  How  long  after  it  was  iDrought  to  your  atten- 
tion? 

A.  Oh,  at  the  time  it  was;  brought  to  my  atten- 
tion we  already  knew  about  it  and  we  had  to  get  a 
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new  one.  All  screens  of  that  nature  arei  woven  for 
us  by,  I  believe,  Link  Belt  in  San  Francisco.  They 
have  the  only  metal  weaving  shop  in  San  Fran- 
cisco, and  it  is  all  custom  made.  It  took  a  few  days 
to  get  it  up  here. 

Q.  And  so  was  the  change  made  as  soon  as  you 
could  get  a  new  screen?  A.     Yes. 

Q.  Mr.  Martini,  is  SAGU  a  member  of  the  co-op 
cannery  *?  A.    Yes. 

Mr.  Karasick:  Object  to  the  question  and  move 
the  answer  [2382]  be  stricken  on  the  groimd  it  is 
not  the  best  evidence.  It  is  an  opinion  and  conclu- 
sion of  the  witness. 

Trial  Examiner:    Overruled. 

Q.     (By  Mr.  Berke)  :    Do  you  know  when  SAGU 
became  a  member  of  the  Sebastopol  Co-op  Cannery  ? 
Mr.  Karasick:    Object. 

Trial  Examiner:  Overruled.  You  may  have  a 
continuing  objection. 

The  Witness:  We  became  members  there^ — 
SAGU  did,  or  we  paid  our  membership  fees  on 
January  25,  1951. 

Q.     (By  Mr.  Berke)  :     And  to  your  knowledge, 
did   SAGU   remain  a   member  of  the    Sebastopol 
Co-op  Cannery  at  that  time? 
Mr.  Karasick:    Object. 
Trial  Examiner:    Overruled. 
The  Witness :    Yes,  we  are  members  of  the  Sebas- 
topol Co-op  Cannery. 

Trial  Examiner:  Not  are  you,  but  have  you 
been  ? 
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Q.  (By  Mr.  Berke) :  Would  you  like  the  ques- 
tion read  to  you  again? 

A.     Yes,  if  I  answered  it  wrong. 
(Question  read.) 

The  Witness:    Yes. 

Q.     (By  Mr.  Berke) :     To  your  knowledge,  Mr. 

Martini,   has   SAGrlJ   remained   a  member   of  the 

Sebastopol  Co-op  Cannery  since  January  25,  1951? 

A.     Yes.  [2384] 
*  *  *  *  * 

Q.  Does  this  hiunidity  or  fog  that  you  have  de^ 
scribed  have  an  effect  upon  tlie  tin  cans  in  whicli 
you  store  the  apple  product?  A.    Yes,  it  does. 

Q.  What  effect  does  it  have  upon  tin  cans'  in 
which  apple  products  are  packed? 

A.     It  will  cause  them  to  rust. 

Q.  Tell  us  whether  or  not  that  is  a  reason  for 
requiring  storage  of  such  tins  of  apple  products  in 
insulated  warehouses. 

A.  In  Sebastopol  that  is  possibly  the  only  reason 
for  the  use  of  good  insulated  warehouses. 

'Q.  If  cans,  packed  with  apple  products  rust,  tell 
us  whether  or  not  that  has  an  effect  upon  the  grad- 
ing of  the  product. 

A.  It  doesn't  necessarily  have  any  effect  on  the 
inside  grade  of  the  product,  but  it  certainly  hais  an 
effect  on  the  sales  value  of  the  particular  can. 

IQ'.    What  effect  does  it  liavc^ 

A.     Well,  in  short,   I  would  say  that  it  would 

cut  its  sales  value  in  half.  [2388] 
***** 
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Q.  (By  Mr.  Berke) :  What  happens,  if  you 
know,  Mr.  Martini,  to  cans  containing  apple  prod- 
ucts that  are  affected  by  rust;  that  is,  what  is  done 
mth  them? 

A.  Well,  we  will  go  tlirough  a  particular  lot 
that  shows  rust,  and  in  many  cases  some  of  the  rust 
will  he  rubbed  off  mth  either  steel  wool  or  some 
such  cleaner.  Those  that  are  too  bad,  where  the  rust 
is  already  indented  into  the  metal  will  be  discarded. 
If  the  rust  hasn't  gone  through,  we  sell  them  to 
what  we  call  ^'jiuikies"  or  fellows  that  buy  nothing 
but  dents  and  rusts  in  cans  that  are  not  in  No.  1 
condition. 

Q.  Are  those  that  are  sold  to  so-called  "junkies" 
sold  for  the  same  price  as  the  ones  where  you  are 
able  to  remove  the  rust?  A.     No. 

Q.     Are  they  sold  for  more  or  less? 

A.     They  are  sold  for  less. 

Q.  And  then  you  said  those  where  the  rust  had 
gone  through  the  tin  are  discarded.  Wliat  do  you 
mean  by  that  ? 

A.    Well,  if  the  rust  is  completely  through  a  can 

where  it  has  caused  it  to  swell,  that  is  discarded  and 

thrown    out    into    the    jmik    heap,    or    buried,    or 

diunped  in  the  city  dump.  [2389] 
*  *  *  *  * 

Cross  Examination    ***** 
Q.     (By  Mr.  Karasick)  :    I  think  you  have  made 
a  statement  that  last  year  there  was  a  spoilage  of 
about  700  tons  of  apples,  or  a  loss  of  that? 
A.     Yes,  sir. 
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Q.  Do  yoii  remember  last  Jime  yoii  had  a  meet- 
ing, or  made  a  statement  tliat  this  would  have  proc- 
essed apple  sauce,  some  40,000  cases,  I  think  you 
estimated,  which  bring  approximately  $100,000  to 
the  growers?  A.    Yes. 

Q.    And  this  is  about  the  pricei  that  the  growers 

would  have  gotten,  about  $2.50  a  case? 

A.  $2.50  a  case?  No,  a  little  above  that.  [2391] 
*  *  *  *  * 

Q.  (By  Mr.  Karasick)  :  Was  that  the  maximum 
or  minimum? 

A.     $2.70  was  my  minimiun  selling  price.  [2392] 

Q.  $2.70  was  the  minimum  selling  price  per  case- 
Choice?  What  was  the  maximmn  you  got  last  year 
for  Choice  per  case?  A.     $2.80. 

Q.  Then  $2.80  would  not  represent  the  average 
price  last  year  for  Choice,  would  it? 

A.     No,  sir. 

Q.    What  was  the  average? 

A.     For  Choice? 

Q.    Yes.  A.     $2.70  or  slightly  above. 

Q.  Approximately  $2.70  was  the  average  price 
per  case  for  Choice  ?  A.     Yes. 

Q.  What  was  the  average  price  per  case  for 
Fancy  last  year? 

A.     I  Avould  say  $2.80  average.  [2393] 


***** 


Q.  What  percentage  of  the  apple  crop  last  year 
was  canned  by  SAGrU  as  distinguished  from  fresh 
fruit  sale?  A.     Over  50  per  cent. 

Q.    Was  canned?  A.    Yes. 
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Q.     Was  this  usual  or  unusual? 

A.  Well,  I  only  know  two  years,  over  the  past 
two  years. 

Q.  Well,  may  I  direct  your  attention  to  this,  be^ 
fore  you  answer,  Mr.  Martini,  without  interrupting 
you.  I  notice  you  were  pausing  there.  You  know 
what  the  experience  at  SAGU  has  been  since  1951, 
even  though  you  weren't  here  as  General  Manager 
all  that  time,  don't  you?  You  have  seen  the  books 
and  records?  A.     Yes. 

Q.  Since  the  cannery  has  been  at  SAGU  since 
1951,  is  50  per  cent  camiing  as  against  a  50  per  cent 
sale  of  fresh  fruit  the  approximate  experience  each 
year? 

A.     Will  you  read  tliat  question  for  me? 
(Question  read.) 

Mr.  Berke:  That  assumes  something  not  in  evi- 
dence and  misstates  the  evidence. 

Trial  Examiner:  I  will  sustain  the  objection.  His 
testimony  was  that  more  than  50  i^er  cent  was 
canned.  [2406] 

Q.  (By  Mr.  Karasick)  :  Did  you  say  more  than 
50  per  cent  was  canned?  A.     No. 

Q.     Or  was  that  approximate? 

A.  I  said  that  for  the  period  of  1954,  but  we 
weren't  talking  about  1951. 

Q.  ]^o.  Maybe  we  are  confused  here.  Did  I  un- 
derstand you  correctly  that  in  1954  approximately 
50  per  cent  of  the  apples  received  ultimately  became 
canned  products;  is  that  what  you  told  me? 

A.     Possibly  a  little  bit  more. 
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Q.  Appreciable  or  a  substantial  amomit?  I  want 
your  best  estimate  of  the  percentage. 

A.     Say  55  per  cent. 

Q.  Was  55  per  cent  of  tiie  apples  received  dur- 
ing the  season  being  canned  usual  or  imusual  in 
terms  of  SAGrU's  past  experience  this  season'? 

A.  It  was  pretty  close  to  the  1953  season,  Mr. 
Karasick,  but  it  was  unusual,  if  you  date  back  be^ 
yond  that  date. 

Q.     To  when? 

A.     To  1950,  we  will  say,  through  '51. 

Q.     In  1950  there  was  no  cannery. 

A.  '51  and  '52 ;  it  would  be  luiusual  if  you  would 
take  those  two  years  into  account. 

Q.     What  would  be  imusual?  [2407] 

A.    We  didn't  can  that  much  during  '51  and  '52. 

Q.    Your  facilities  weren't  as  great,  were  they? 

A.     In  '51,  no. 

Q.     You  only  had  one  shift  in  '51,  didn't  you? 

A.    Yes. 

Q.  In  '52  you  didn't  have  as  big  an  operation  as 
you  did  in  '53,  did  you?  A.     No. 

Q.  Do  you  remember  talking  about  the  shaker 
belt?  A.     Shaker  screen? 

Q.    Yes.  A.    Yes. 

Q.     How  big  a  screen  is  it  ? 

A.  It  is  a  4  X  8,  4  X  8  feet,  4  feet  wide-  and  8  feet 
long. 

Q.  And  could  you  operate  without  that  screen? 
Let  me  ask  you  this,  first,  to  make  the  question  in- 
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telligible  to  you,  Mr.  Martini:  The  screen  was  used 

for  wJiat  process,  slices  or  sauce  or  botii  ? 

A.     Slices  only. 

Q.  Could  you  operate  in  slices  without  that 
screen  at  all? 

A.  Oh,  I  suppose  you  could.  Those  screens  aren't 
too  old.  They  are  quite  a  new  type  of  machinery. 

Q.  By  some  chance,  if  the  screen  was  completely 
broken  and  couldn't  operate,  would  you  as  a  good 
operating  manager,  operate  if  the  screen  were  bro- 
ken, or  would  you  wait  imtil  you  [2408]  got  a  new 
one? 

A.  You  could  operate  by  extending  your  finish 
line  there.  I  suppose  iDcfore  they  had  shaker  screens 
that  is  the  way  they  did  it.  They  would  run  all  the 
apples  on  the  belts  and  women  would  soii:.  out  the 
chips  from  there.  The  only  difference  would  be  that 
you  would  be  using  iDrobably  three  times  the  amount 
of  women  that  you  normally  Avould  use  with  the 
shaker  screen. 

Q.  And  if — and  it  might  affect  the  quality  of  the 
product,  so  it  would  be  down  graded.  You  might  get 
less  thorough  inspection  as  a  result,  is  that  right? 

A.    It  could  be. 

Q.     This  screen  helps  that,  doesn't  it? 

A.  It  helps,  yes.  It  certainly  gets  rid  of  the 
small  things  that  are  very  difficult  to  take  out. 

Q.  Did  you  have  an  extra  one  of  these  shaker 
screens  in  the  event  one  was  to  break  or  become 
ineffective  ?  A.     No,  sir ;  we  do  not. 

Q.    How  long  had  that  shaker  screen  been  in? 
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A.  Just  during  that  season,  during  a  portion  of 
tliat  season.  We  had  another  type  before  that  that 
wasn't  adequate. 

Q.  That  screen  had  been  in'  use  for  sometime  and 
then  was  replaced  with  tbe  screen  you  are  talking 
about  ? 

A.  The  screen  that  we  are  talking  about  now, 
the  4x8,  was  put  in  there  over  a  weekend.  I  or- 
dered the  screen  from  Link  [2409]  Belt  and  it  ar- 
rived at  our  plant,  so  we  pulled  the  present  screen 
that  we  had  and  put  this  one  in  its  place. 

Q.  The  original  screen,  how  long  was  that  in 
operation  ? 

A.  The  year  previous  and  up  to  the  time  we  put 
the  new  one  in. 

Q.     It  had  worked  previously? 

A.  Well,  it  worked.  I  wouldn't  say  it  worked  all 
right.  That  is  why  we  removed  it. 

Q.  Did  you  have  any  comiolaints  about  it  before 
this  complaint?  A.     About  what? 

Q.     The  shaker  screen? 

A.  Oh,  yes.  We  used  to  have  complaints.  The 
other  screen  was  a  lot  smaller.  It  was  only  a  2x4. 
This  was  just  tmce  the  size,  and  apples  used  to  go 
through  there  sometimes  six  inches  deep,  and  they 
would  shake  their  heads  off,  but  they  wouldn't 
shake  tbe  chips  out. 

Q.     What  was  the  matter  with  this  screen? 

A.     It  was  too  small. 

Q.     Too  small? 
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A.  Yes.  The  holes  in  the  screen  itself  were  too 
small. 

Q.  And  this  was  or  wasn't  the  first  timei  it  came 
to  your  attention  that  the  holes  were  too  small? 

A.    We  knew  they  were  too  small. 

Q.    Yon  did'?  [2410] 

A.  Usually  those  things  are  brought  to  my  atten- 
tion by  the  employees.  We  knew  about  it,  and  we 
had  one  on  order  by  the  time  that  was  being  brought 
to  my  attention  by  various  people  on  that  line. 

Q.  How  long  had  you  known  that  it  was  too 
small  ?  A.    We  knew  it  an  hour  afterwards. 

Q.  The  second  week  in  September,  is  that  right, 
this  conversation  took  place?  A.    Yes. 

Q.     This  matter  came  up,  right?'  A.     Right. 

Trial  Examiner :  Just  a  minute.  You  interrupted 
the  witness.  I  wanted  to  hear  what  his  answer  was. 
I  think  he  said,  "We  knew  it  an  hour  after  it  was 
put  in,"  is  that  right? 

The  Witness :    Yes. 

Q.  (By  Mr.  Karasick) :  And  then  it  was  in,  I 
think  you  said,  the  prior  season  and  was  in  this 
season;  is  that  right?  A.     Yes. 

Q.  It  was  in  this  season  or  last  season,  I  mean, 
1954  only?  A.     I  don't  get  you. 

Q.  When  was  the  screen  which  was  finally  re^ 
placed  first  put  into  the  operation,  Mr.  Martini? 

A.  The  one  that  was  replaced  was  put  intO'  oper- 
ation at  the  beginning  of  the  season  in  1953. 

Q.    And  was  used  during  the  1953  season?  [2411] 

A.    And  into  the  1954  season. 
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Q.  And  was  replaced  sometime  in  the  latter  part 
of  September,  1954;  is  that  right? 

A.  I  don't  remember  the  exact  day.  I  would  have 
to  check  the  record  on  that.  I  suppose  that  is  about 
right. 

Q.  I  think  you  testified  that  your  main  reason — 
well,  before  the  1954  warehouse  was  completed,  the 
No.  5  that  you  have  talked  about,  where  did  you 
store  the  canned  product  that  was  processed  by 
SAGIU,  1952,  '53  and  '51? 

A.  The  cannery  warehouse  proper  has, — ^well,  it 
did  at  that  time,  anyway,  had  100,000  case  storage 
in  the  cannery  building  itself. 

Q.  Wait  just  a  minute  there,  if  you  don't  mind. 
The  cannery  warehouse,  that  is  the  one  that  is  part 
of  the  cannery ;  is  that  right  t  A.     Yes. 

Q.    And  that  had  a,  storage  capacity  of  what  ? 

A.  Approximately  100,000  cases,  I  judge,  at  that 
time. 

Q.    What  time  was  this? 

A.     Well,  you  mentioned  the  prior  years. 

Q.     1951,  '52  and  '53. 

A.  And  '54.  It  was  quite  a  bit  larger  than  it  is 
now,  too. 

Q.     So  1951  through  1954  was  greater  capacity? 

A.    Yes. 

Q.  It  was  just  this:  year  that  you  have'  enlarged 
the  plant  to  [2412]  accommodate  greater  produc- 
tion facilities?  A.     1955,  yes. 

Q.  Was  that  the  only  place  that  you  used  for 
storage,  just  at  the  cannery  warehouse  at  SAGU? 
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A.  No.  I  believe  one  year  we  stored  m  our  No.  2 
packing  sited  in  Sebastopol. 

Q.    What  year  was  tliat? 

A.  I  don't  know.  I  am  not  too  sure  whether  it 
was  '53  or  '52.  It  seems  to  me  like  it  was  '52. 

Q.  And  what  other  facilities  have  you  used  for 
storing  ? 

A.  W&  used  porches  at  SAGU,  at  the  Molino 
plant. 

Q.    What  other  facilities? 

A.  We  used  tlie  cold  storage  rooms,  or  one  of  the 
rooms.  We  never  used  the  other.  We  have  only  used 
one. 

Trial  Examiner:    During  1954? 

The  Witness:  Yes;  we  went  into  cold  storage 
early  in  December  after  the  plant  was  empty  and 
diy.  We  moved  a  lot  of  oiu^  merchandise'  from  other 
sections  of  the  plant  into  the  cold  storage. 

Q.  (By  IMr.  Karasick) :  What  other  storage' 
facilities  have  you  used  in  the  past? 

A.     That  is  it ;  that  covers  them,  the  cold  storage, 

No.  2,  porches,  and  the  regular  cannery.  [2413] 
***** 

Q.  (By  Mr.  Ivarasick)  :  By  that,  what  do  you 
mean?  Have  you  been  comiected  or  associated  with 
any  company  or  enterprise  in  these  fields  in  the 
past?  A.    With  several. 

Q.    With  several?  A.    Yes. 

Q.     Which  have  they  been,  Mr.  Martini?  [2428] 

A.     I  was  connected  mtli  my  father. 

Q.    What  enterprise  was  that? 
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A.  Well,  it  was  known  then  as  the  Old  R.  Mar- 
tini Wine  Company. 

Q.    Where  was  that  located  f 

A.     Where  I  now  reside. 

Q.     AVhere  is  that? 

A.     Eight  miles  west  of  Santa  Rosa. 

Q.     ISTot  in  a  town?  A.    No. 

Q.  And  what  other  enterprise  have  yoii  been  en- 
gaged in? 

A.  Then  I  worked  for  W.  A.  Taylor  and  Com- 
pany. 

Q.    Where  were  they  located? 

A.    We  were  located  in  Santa  Rotsa. 

Q.  Wlien  was  this  ?  You  began  to  say  something 
and  I  interiaipted  you. 

A.     1943  to  or  through  1952.  [2429] 

***** 

Redirect  Examination     ***** 

Q.  (By  Mr.  Berke) :  I  believe  you  testified 
under  Mr.  Karasick's  examination  that  the  No.  2 
packing  shed  in  Sebastopol  was  used  for  storing 
SAGrU's  canned  products  sometime  prior  to  1954; 
is  that  correct?  A.    Yes. 

Q.  Do  you  recall  what  year  it  was  that  it  was 
used  for  that  purpose? 

A.  No.  But  my  recollection  would  be  that  it  was 
1952. 

Q.  And  did  anything  happen  to  the  canned  prod- 
ucts that  were  stored  in  that  packing  shed? 

A.    Yes. 

Q.    What? 
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A.  Well,  there  was  a  considerable  amoimt  of 
rust  tiiat  the  [2433]  boys  tell  me  they  ran  into 
after  it  had  been  stored  there  for  several  months. 

Q.  You  made  reference,  in  tJie  description  of 
other  space  tliat  was  used  for  storing  canned  goods, 
to  porches.  What  porches  were  those? 

A.  There  are  two  major  porches  at  the  Molino 
plant,  Mr.  Berke.  One  being  on  the  east  side  of  tiie 
cold  storage  plant  and  tlie  other  one  on  the  south 
side  of  the  cannery  building  proper. 

Q.  Looking  at  G-eneral  Comisel's  Exhibit  22, 
which  shows  the  four  buildings  at  Molino  premises, 
mil  you  point  to  where  the  porches  are  with  respect 
to  those  l3uildings  ? 

A.     There  is  one  porch  here  (indicating). 

Q.  You  are  pointing  to  that  building  described 
on  the  diagram  as  ''Cold  Storage"?  A.     Yes. 

Q.  And  is  it  correct  that  you  are  pointing  to  the 
east  end  of  that  1)uilding?  A.     That  is  right. 

Q.    And  you  say  there  was  a  porch  there? 

A.    Yes. 

Q.  And  where  is  the  other  porch  that  you  had 
reference  to? 

A.  The  other  porch  is  on  the  southern  part  of 
this  building  here. 

Q.  You  are  pointing  to  the  southern  poriion  of 
the  building  [2434]  on  the  diagram,  Greneral  Coim- 
sel's  22,  indicated  as  the  cannery  and  warehouse? 

A.    Yes. 

Q.  Were  those  porches  used  to  store  canned 
apple  products  at  S AGrlJ  ? 
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A.  We  used  them  some  last  year  in  1954,  and  in 
1953  I  had  a  somewhat  sad  experience  with  tlie 
porch  on  the  cannery  warehouse  where  I  had  ap^- 
proximately  25,000  cases  there  that  we  ran  into  a 
rain  storm  coming  from  the  southern  end  of  the 
coim^ty.  The  best  we  could  do  wa:s  put  some'  freight 
cars  there  and  keep  the  rain  off  them.  However,  the 
damage  to  them  was  quite  extensive. 

Q.    What  porch  was  that  ? 

A.     That  is  the  porch  on  the  south  side  of  the 
cannery.  [2435] 
***** 

Q.  (By  Trial  Examiner)  :  If  you  had  storage 
facilities  in  1954  for  additional  canned  goods,  would 
you  have  had  enough  apples  on  supply  to  operate 
two  shifts  the  rest  of  November?  A.     No. 

Q.  Can  you  explain  the  reason  for  that  in  terms 
of  supply  of  late  apples,  or  anything  like  that? 

A.  Well,  Mr.  Hemingway,  at  the  time  of  the 
layoff  there  were  no  more  apples  than  what  we 
stated,  approximately  250  tons.  I  am  not  going  to 
sit  here  and  tell  you  that  I  couldn't  run  longer  than 
that,  but  I  couldn't  have  run  fruit  that  we  had,  that 
our  own  growers  have.  We  have  often  had  growers 
in  the  Watsonville  section  deliver  us  fruit  on  a  co- 
operative basis,  so  you  just  don't  read  into  the  fu- 
ture those  things  that  could  happen  where  other  sec- 
tions could  come  in  with  apples  and  have  us  process 
them  for  them. 

Q.     After  October  15,  1954,  did  you  receive  apples 
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from  any  [2449]  source  besides  your  o\vn  growers'? 

A.     No,  we  did  not. 

Q.  Had  you  in  more  than  one  of  the  previous 
years  ? 

A.  I  only  know  of  one  previous  year  where  we 
received  apples  from  another  section. 

Q.  How  long  would  the  canned  goods  remained 
stored  on  a  porch  each  of  the  cold  storage  plant 
before  they  were  moved  out? 

A.  I  don't  remember  just  how  long  we  kept  them 
there. 

Q.  Do  you  remember  when  the  porch  was  finally 
empty  ? 

A.  No;  I  don't  remember  that,  but  I  know  this: 
that  we  shipioed  all  shipments  that  were  going  out. 
We  tried  to  take  off  that  porch  so  that  we  would 
get  the  stored  fruit  back  further  in  toward  the  end 
of  the  wall.  There  is  one  section  of  that  porch  also 
that  is  sealed.  It  has  siding  all  around  it.  It  was 
an  open  shed,  and  for  this  purpose  we  have  since 
sealed  it.    That  was  done  in  1953. 

Q.  Do  you  remember  when  you  started  x>ntting 
canned  goods  on  that  porch  during  the  season  last 
year  ? 

A.  No;  but  I  v7ould  say  it  was  along  sometime 
in  October. 

Q.  I  would  like  to  get  the  picture  here.  Was 
it  customary  to  keep  canned  goods  at  that  porch 
all  the  time  because  it  was  easier  to  get  out  the 
shipment,  or  did  you  only  put  it  on  the  porch  after 
the  warehouse  filled  up? 
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A.  No;  we  only  put  it  on  the  porch  after  the 
warehouse  filled  [2450]  up.  I  might  add  this  too: 
that  that  porch  is  used  for  storage  of  fresh  fruit 
cartons,  fresh  fruit  boxes,  shook,  spray  materials, 
and  we  have  kind  of  a  tough  time  in  rearranging 
what  is  being  stored  there  to  make  room  for  some- 
thing else. 

Q.  What  was  the  storage  capacity  for  caimed 
goods  on  the  porch? 

A.  I  don't  know  what  it  would  be.  At  the  cold 
storage  plant? 

Q.    Yes. 

A.  If  you  could  free  the  entire  thing,  I  would 
say  that  it  would  hold  50,000  cases. 

Q.  Would  that  be  about  half  the  amount  of  the 
regular  warehouse? 

A.  That  would  be  half  the  amount  of  the  regu- 
lar warehouse  at  the  camiery  but  not  half  of  the 
other  one. 

Q.  That  is  another  thing  I  want  to  get  straight- 
ened, out.  I  believe  you  said  there  was  a  porch  on 
the  south  side  of  the  cannery  in  which  you  had 
previous  years  stored  canned  goods.  A.     Yes. 

Q.     Is  there  a  warehouse  space  at  the  cannery  in 

addition  to  that?        A.     In  addition  to  the  porch? 

Q.     Yes.  A.    Yes.    [2451] 

***** 

Q.  (By  Trial  Examiner) :  You  say  that  the 
cannery  warehouse  would  hold  100,000  cases? 

A.  We  classify  it  as  a  100,000  case  warehouse, 
or  we  did  at  that  time. 
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Q.  And  the  new  warehouse,  that  is,  the  remod- 
eled one  which  you  designated  as  warehouse  No.  5 
on  General  Coimsel's  Exhibit  22,  would  hold  how 
much  ? 

A.     Well,  at  the  outside,  it  will  hold  180,000. 

Q.    Was  all  that  space  filled  in  1954? 

A.     Yes. 

Q.     Botli  of  those  areas'?  A.     Yes. 

Mr.  Berke:  Let  the  record  show  what  reference 
is  meant  by  "both  of  those". 

Trial  Examiner :  Warehouse  No.  5  and  the  ware- 
house in  the  cannery. 

Q.     (By  Trial  Examiner)  :    Is  that  right '? 

A.    Yes. 

Q.  And  can  you  tell  me  which  one  filled  up  first, 
if  that  is  the  case? 

A.  Well,  they  will  fill  up  simultaneously;  it  all 
depends.  On  one  side  we  keep  maybe  sliced  apples, 
and  on  the  other  side  we  may  be  running  sauce, 
so  it  is  hard  to  tell  which  way  we  do  it.  Some- 
times we  run  fruit  from  this  side  to  this  one  to 
make  the — to  make  it  handier  for  the  boys  in  the 
shipping  room.  [2453] 

Q.  At  what  point  were  you  forced  to  discontinue 
storing  in  those  warehouses  because  they  were  full  ? 

A.  Well,  they  were  full,  I  Avould  say,  around 
the  first  part  of  October.  We  were  having  trouble 
in  finding  storage  space  in  warehouses  then. 

Q.  Between  then  and  the  end  of  the  canning  sea- 
son, where  did  you  store  your  canned  goods? 

A.    We  stored  it  here,  because  we  kept  shippuig 
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out  of  these  places,  out  of  these  two  warehouses 
and  kept  filling  up  the  places  that  we  shipped,  and 
we  moved  some  down- to  this  porch  on  the  east  side 
of  that  one  (indicating). 

Q.     East  side  of  that?  A.     Yes. 

Mr.  Berke:    East  side  of  what? 

Trial  Examiner:     Cold  storage  plant. 

Q.  (Bv  Trial  Examiner) :  Well,  when  you 
shipped  out,  you  didn't  try  to  ship  out  from  the 
porch  before  you  started  taking  them  out  of  ware- 
house No.  5? 

A.  We  either  shipped  out  of  there  or  shipped 
out  of  here. 

Q.  When  you  say  ''here"  you  mean  warehouse 
No.  5? 

A.  Yes ;  it  all  depends  on  what  we  were  shipping. 
We  had  three  or  four — oh,  a  lot  of  things  there,  so 
in  some  cases  you  might  have  had  an  order  for  a 
top  Fancy  applesauce,  and  it  had  to  come  out  of 
this  warehouse. 

Q.     Warehouse  No.  5?   [2454] 

A.  Yes;  because  it  was  stored  there,  whereas  we 
would  have  liked  to  ship  it  from  the  porch,  but  it 
wasn't  stored  there. 

Q.     You  just  had  the  Choice  there? 

A.  Well,  we  had  some  slices  there  also.  I  re- 
member having  some  slices  down  there. 

Q.  Have  you  ever  had  any  experience  with  cans 
rusting  on  the  porch  of  the  cold  storage  plant  or  in 
the  warehouse  of  the  cannery  proper?  A.     Yes. 
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Q.  How  long  do  cans  have  to  be  in  that  place 
before  they  will  start  to  rust? 

A.  It  all  depends,  Mr.  Hemingway,  what  the 
weather  conditions  are.  If  you  should  have  heavy 
rains  with  very  humid  weather,  they  will  start 
rusting  in  two  weeks,  sometimes  even  sooner  than 
that.  If  you  should  have  an  Indian  Summer  where 
you  don't  have  any  rains  until  December,  that  fruit 
is  all  right  out  there.    We  often  cover  it  with  paper. 

Q.  During  the  year  before  the  next  canning  sea- 
son starts,  do  you  ultimately  get  rid  of  all  the 
canned  goods  that  are  in  the  warehouse? 

A.    No,  not  always. 

Q.  You  sometimes  carry  them  over  a  second 
year? 

A.     More  often  we  do  than  times  we  don't. 

Q.  Where  do  you  start  canned  goods — where 
did  you  store  camied  goods  that  coop  canned  for 
you?  [2455] 

A.  They  were  all  put  in  the  No.  5  case  ware- 
house because  they  were  stacked  bright. 

Q.     Without  labels? 

A.     No,  just  put  on  pallets,  one  can  on  top  of 
the  other.    There  were  no  cases  to  them  at  all. 
*  *  *  *  *  [2456] 

Q.  (By  Mr.  Berke) :  Were  any  of  the  apples 
in  1954  sent  to  driers  by  SAGU,  Mr.  Martini? 

A.     Yes. 

Q.  When  did  you  begin  that  season  to  send 
some  of  the  SAGU  apples  to  driers? 

*     *     *     45-     * 
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The  Witness:  We  started  going  to  driers  from 
our  SAGU  Station  plant  almost  immediately  when 
we  started  that  plant  up  in  July,  sometime  in  July, 
and  shortly  thereafter  we  [2462]  moved  culls  from 
that  plant  into  the  various  driers. 

Q.  (By  Mr.  Berke)  :  In  the  month  of  Septem- 
ber when  you  testified  that  you  started  again  send- 
ing apples  to  Sebastopol  Coop  for  x^rocessing  there, 
did  you  send  any  of  the  apples  to  driers  at  that 
time'?  A.     Yes. 

Q.     Which  driers? 

A.  Well,  I  am  sure  of  Pleasant  Hill  Drier. 
They  handle  a  lot  of  apples,  so  we  go  there  quite 
a  little  bit.  I  am  not  sure  of  the  other  five.  Some 
of  them  may  shut  down,  like  the  Molino  Drier 
shuts  down  very  soon  after  the  season.  The  Green 
Valley  Drier  shuts  down  after  the  Gravenstein 
season  generally,  so  Pleasant  Hill  was  open  and  I 
know  we  went  there  and  probably  went  to  Sebasto- 
pol Processing.  However,  I  am  not  too  sure  of 
Sebastopol  processing.    I  am  sure  of  Pleasant  Hill. 

Q.     Were  the  driers  in  1954  able  to  process  all 

the  apples  that  you  sent  them  ?  A.     ¥o.  [2463] 

*  4fr  *  *  * 

Q.  (By  Mr.  Berke) :  Will  you  tell  us  the  reason 
for  that,  to  your  knowledge,  Mr.  Martini? 

Mr.  Karasiek:    Object  to  that. 

Trial  Examiner:    Overruled. 

The  Witness:  The  driers  have  their  own  fruit 
company ;  that  is,  growers  that  are  bringing  directly 
from  the  field  in  to  the  drier. 
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Q.  (By  Mr.  Berke)  :  Are  you  telling  us  about 
the  1954  season? 

A.  Yes.  To  the  extent  where  they  are  usually 
pro-rating  their  individual  growers,  those  that  have 
fruit  they  must  take,  they  will  pro-rate  the  growers 
maybe  to  a  load  a  day  because  of  a  glutted  fruit 
market.  Their  yards  are  practically  covered  in 
fruit,  so  rather  than  get  too  much  in  there,  they 
leave  it  in  the  orchards  and  let  the  growers  bring 
in  so  much.     They  would  do  the  same  for  us. 

If  we  have  made  arrangements  to  haul  fruit  in 
to  the  drier,  they  will  let  us  take  in  maybe  a  load 
a  day,  where  we  should  be  taking  ten  loads  a  day. 
*****  [2464] 

Q.  (By  Trial  Examiner)  :  Did  the  plant  with 
which  you  were  connected  for  Taylor  discontinue 
business  while  you  were  connected  with  it,  or  any 
other  plant?  A.     Yes. 

Q.     Which  ones? 

A.  The  Santa  Rosa  plant,  the  plant  that  I  now 
have  out  there.  [2470] 

Mr.  Berke:    Out  where? 

The  Witness:  Six  miles  west  of  here,  which  I 
mentioned  before.  Those  two  were  shut  down  and 
they  maintained  the  HoUister  plant,  which  is  lo- 
cated nine  miles  east  of  Hollister. 

Q.  (By  Trial  Examiner)  :  Do  you  know  whether 
or  not  the  union  in  any  way  was  a  contributing 
cause  in  the  closing  of  those  plants? 

A.  Well,  one  plant  was  not  union.  The  larger 
one  of  the  two  was  non-union. 
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Q.    That  was  not  the  one  in  Santa  Rosa? 

A.     The  one  in  Santa  Rosa  was  union.     No,  I 
wouldn't  say  that. 

Trial  Examiner:     Anything  further? 

Mr.  Karasick:    Yes. 

Q.     (By  Mr.  Karasick) :     When  did  the  Santa 
Rosa  plant  shut  down,  what  year? 

A.     I  think  it  was  1951.    Well,  it  was  '51  or  '52. 
[2471] 


***** 


PAUL  A.  BONDI 

called  as  a  witness  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  Mr.  Bondi,  are  you  also 
referred  to  as  Tony  Bondi?  A.     Yes,  sir. 

Q.     Do  you  own  an  apple  ranch  or  orchard? 

A.     I  do. 

Q.     Did  you  last  year  in  1954?  A.    Yes. 

Q.  For  how  many  years  have  you  owned  a 
ranch?  A.     Since  1936. 

Q.  And  how  many  acres  did  the  ranch  contain 
last  year?  A.     100  acres. 

Q.  Tell  us  whether  or  not  the  100  acres  are 
planted  in  apples  trees. 

A.  They  are.  There  are  about  80  acres  of  bear- 
ing trees  and  20  non-bearing. 

Q.  How  many  tons  of  apples  did  you  get  from 
your  ranch  or  orchard?    By  the  way,  is  it  referred 
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to  as  a  ranch  or  an  orchard?  A.     Orchard. 

Q.     How  many  tons  of  apples  did  you  get  from 
your  orchard  in  1954? 

A.     Just  about  1,500  tons. 

Q.     Are  you  a  member  of  any  apple  co-op? 

A.    Yes,  I  am. 

Q.     Which  one  or  ones? 

A.     Sebastopol  Apple  Growers  Union,  and  the 
Plant  Hill  Co-op  Dryers. 

Q.  How  long  have  you  been  a  member  of  the 
Se])astopol  Apple  Growers  Union?  [2479] 

A.     Since  1943. 

Q.  How  long  have  you  been  a  member  of  the 
Pleasant  Hill  Co-op  Dryers?  A.     Since  1950. 

Q.  Do  you  hold  an  office  in  either  of  those  or- 
ganizations? A.     Yes,  I  do. 

Q.  What  office  do  you  hold  in  the  Sebastopol 
Apple  Growers  Union? 

A.     I  am  Chairman  of  the  Board. 

Q.  And  for  how"  long  have  you  been  Chairman 
of  the  Board?  A.    A  little  over  two  years. 

Q.  And  what  is  the  office  that  you  hold  in  the 
Pleasant  Hill  Co-op  Dryers?  A.     Secretary. 

Q.  How  long  have  you  been  Secretary  of  that 
organization  ?  A.     A  little  over  three  years. 

Q.  In  1954,  what  did  you  do  with  the  apples 
that  were  harvested  from  your  orchard? 

A.  We  delivered  them  to  the  Molino  plant,  those 
that  were  picked  oif  the  trees;  those  that  were 
picked  off  the  ground,  why,  we  delivered  them  to 
the  Pleasant  Hill  Co-op  Dryer. 
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Q.  You  refer  to  the  Molino  plant?  Your  Sehas- 
topol Apple  Growers  Union  is  also  known  as  SAGU 
or  Molino?  A.    Yes. 

Q.  What  are  the  apples  referred  to  that  you 
pick  off  the  [2480]  ground  and  send  to  the  Dryer? 

A.     Windfalls. 

Q.  During  the  1954  season,  did  General  Manager 
Elmo  Martini  have  a  discussion  with  you  about  the 
condition  of  the  aioples  at  SAGU? 

A.     Yes,  he  did. 

Q.     About  when  did  he  have  this  discussion? 

A.     About  the  middle  of  September. 

Q.     And  where  did  it  take  place? 

A.  I  was  walking  from  the  packing  house 
towards  the  cannery 

Q.     This  is  at  Molino? 

A.  At  Molino.  He  was  walking  from  the  can- 
nery towards  the  office.  He  stopped  and  asked  me 
if  I  had 

Q.  Just  a  moment.  Before  the  conversation  be- 
gan, let  me  ask  you  this:  Who  was  present  during 
the  course  of  that  conversation  ?  A.     No  one. 

Q.  That  is,  no  one  other  than  you  and  Mr.  Mar- 
tini ?  A.    Yes. 

Q.     Go  ahead  and  tell  us  what  w^as  said. 

A.  He  asked  me  if  I  had  seen  the  apples  that 
came  out  of  the  cold  storage.  They  just  started  to 
run  them  that  afternoon.  I  told  him  I  had  not. 
He  said  they  were  very  bad,  for  me  to  go  up  and 
look  at  them. 

Q.     Wait  a  minute.    Is  that  all  the  conversation  ? 
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A.    At  that  time,  yes. 

Q.     Did  you  go  and  take  a  look  at  the  apples'? 

A.     I  did. 

Q.     Where  did  you  go? 

A.  At  the  dumping  station  at  the  caimery  where 
the  apples  were  dumped  at  the  grate. 

Q.    And  3^ou  looked  at  the  apples  ?  A.     I  did. 

Q.     A¥hat  did  you  see. 

A.  They  were  very  badly  bitter  pitted,  and 
there  was  quite  a  numerous  amount  of  rot. 

Q.  Did  you  have  another  discussion  with  him 
after  you  looked  at  them?  A.     Yes. 

Q.     When  did  you  have  that? 

A.     A  short  time  after. 

Q.     Wait  a  minute;  the  same  day? 

A.     The  same  day. 

Q.     And  where  did  that  discussion  take  place? 

A.     It  was  in  the  office. 

Q.     In  whose  office? 

A.     In  the  Manager's  office. 

Q.     And  who  was  present? 

A.     Just  Mr.  Martini  and  myself. 

Q.  Will  you  please  relate  the  conversation  and 
identify  who  [2482]  was  speaking? 

A.  I  told  him  that  something  would  have  to  be 
done  and  have  to  be  done  immediately  to  save  the 
apples  that  still  could  be  used  for  processing. 

Q.    What  did  he  say?  A.    He  agreed. 

Q.     How  did  he  agree? 

A.     He  said,  "Yes,  that  must  be  done." 

Q.     Was  that  all  the  conversation? 
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A.  We  talked  of  the  Co-op  cannery  contacting 
them  and  having  them  process  apples  for  us. 

Q.  Do  you  recall  a  Board  meeting  with  the 
Board  of  Directors  of  SAGU  held  on  October  12, 
1954?  A.     I  do. 

Q.    Were  you  present?  A.     Yes. 

Q.  Can  you  tell  us  as  nearly  as  you  can  recol- 
lect who  else  was  present  at  that  meeting? 

A.     There  was  our  Manager,  Mr.  McGuire. 

Q.  Wait  a  minute.  Your  Manager,  Mr.  Mc- 
Guire ? 

A.  Our  Manager,  Mr.  Martini,  Mr.  McGuire, 
Mr.  Hallberg,  the  late  Frank  Tragero,  Bert  Batten, 
Guerrazzi,  Elma  Hankins,  Ivan  Roberts,  Joe  Cor- 
doza,  Ezra  Briggs,  Mr.  Miller;  that  about  covers 
them,  I  think. 

Q.  You  said  that  Mr.  Hallberg  and  the  late  Mr. 
Tragero  were  [2483]  present?  A.    Yes. 

Q.  Was  either  Mr.  Hallberg  or  Mr.  Tragero 
members  of  the  Board  of  Directors?  A.     No. 

Q.  When  were  regular  meetings  of  the  Board 
,of  Directors  scheduled  to  be  held? 

A.     The  second  Wednesday  of  each  month. 

Q.  According  to  the  calendar,  October  12  was 
a  Tuesday.  Do  you  recall  that  meeting  was  held  on 
Tuesday?  A.     Yes,  I  do. 

Q.     Was  there  a  regular  meeting? 

A.     It  w^as  a  regular  meeting. 

Q.    Who  called  it?  A.    I  did. 

Q.     How  did  you  call  it,  Mr.  Bondi? 


960        National  Labor  Relations  Board  vs. 

(Testimony  of  Paul  A.  Bondi.) 

A.  I  asked  the  girl  at  the  smtchboard  to  contact 
the  Board  members. 

Q.     What  did  you  tell  her,  as  near  as  you  recall  ? 

A.  I  told  her  to  tell  the  Board  members  that 
we  were  having  the  meeting  one  day  previous  be- 
cause of  Mr.  Hallberg  attending  the  meeting  with 
Mr.  Tragero. 

Q.  Was  there  any  discussion  at  that  meeting 
by  Mr.  Hallberg  or  Mr.  Tragero? 

A.     Yes,  there  was.   [2484] 

Q.    Will  you  tell  us  what  was  said? 

A.  Well,  the  purpose  of  Mr.  HalDjerg  being 
there,  and  Mr.  Tragero,  they  had  come  there  about 
a  week  previous  and  stated  they  were  going  back 
East.  They  didn't  know  exactly  what  day,  but 
they  wanted  to  know  if  the  Sebastopol  Apple  Grow- 
ers Union  would  become  members  of  a  National 
Apple  Institute,  that  an  assessment  would  ])e  made 
of  five  cents  a  green  ton  in  order  to  promote  apples. 
Mr.  Hallberg,  being  President  of  the  California 
Apple  Council,  was  very  much  interested  to  get 
as  many  members  as  possible. 

Q.  Were  there  other  matters  discussed  at  that 
meeting  besides  this  matter  that  Mr.  Hallberg 
brought  up?  A.    Yes,  there  was. 

Q.  Was  there  a  discussion  about  the  apples  at 
that  meeting?  A.     Yes. 

Q.  Will  you  tell  us  what  was  said  and  identify 
who  is  speaking,  xolease? 

A.  Mr.  Martmi  mentioned  the  shortage  of  ware- 
house space  left.     Then  Dr.  Winkler 
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Q.  What  did  Mr.  Martini  say,  as  near  as  you 
recall  ^ 

A.  He  said,  "We  are  getting  very  limited  on 
warehouse  space.  The  applesauce  is  not  moving 
out  quite  as  fast  as  it  should  be  in  order  to  have 
enough  warehouse  space  for  the  amount  of  apple- 
sauce being  made,  so  something  will  have  to  be 
done."  After  some  discussion,  Dr.  Winkler  made 
a  motion  that  v/e  should  [2485]  go  to  one  sliift 
instead  of  two  shifts. 

He  also  said  that  the  discretion  should  be  up  to 
our  Manager,  Mr.  Martini,  whenever  he  saw  fit. 

Q.     Was  there  any  opposition  to  that  motion? 

A.     There  was  not. 

Q.     Did  you  preside  at  that  meeting? 

A.     Yes,  I  did. 

Q.  In  1954  did  SAGU  have  any  insulated  ware- 
houses ?  A.    Yes. 

Q.     How  many?  A.     One. 

Q.     Where  was  that? 

A.     The  north  side  of  the  cannery  at  Molino. 

Q.    Had  you  at  any  time  during  your  services  as 

Chairman  of  SAGrU's  Board  had  an  experience  with 

rusted  cans  containing  SAGrU's  apple  products? 
***** 

Trial  Examiner:    The  answer  is  either  yes  or  no. 
The  Witness:    Yes. 

Q.  (By  Mr.  Berke)  :  When  did  you  have  that 
experience,   Mr.   Bondi?    [2486]  A.     1952. 

Q.     Where  did  you  have  the  experience? 
A.    We  saw  some  apples  at  No.  2  packing  house. 
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Q.     Where  is  that  located? 

A.  It  is  located  on  McKinley  Street  in  Sebas- 
topol. 

Q.     Can  you  tell  us 

A.     Excuse  me;  McKinley  and  High. 

Q.     Can  you  tell  us  about  the  time  of  that? 

A.     I  think  it  was  in  the  month  of  October. 

Q.  Will  you  please  tell  us  what  that  experience 
was  ? 

A.  I  noticed  that  quite  a  number  of  cans  had 
become  rusty,  evidently  due 

Q.  No.  Where  were  the  cans  that  you  noticed 
in  that  condition? 

A.  The  cans  were  in  that  warehouse,  or  the  old 
packing  house. 

Q.     Did  you  look  at  the  cans? 
A.    Yes,  I  did. 

Q.     Did  you  notice  their  condition? 
A.     I  did. 

Q.     Just  tell  us  what  you  saw. 
A.     There  was  quite  a  number  of  cans  that  had 
become  rusty. 

Q.    Was  anything  done  about  those  cans? 
A.    Yes. 

Q.     Will  you  tell  us  what  was  done? 

A.     We  got  some  men  to  clean  off  the  rust. 

Q.     And  then  what  happened  to  those  cans? 

A.  They  were  salvaged;  most  of  them  were  sal- 
vaged. Some  were  beyond  salvaging,  but  most  were 
salvaged. 
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Q.  What  did  you  do  with  those  that  were  be- 
yond salvage'?  A.     They  were  dumped. 

Q.  Do  you  recall  a  meeting  on  October  15,  1954, 
held  in  the  warehouse  at  SAGU  of  the  emi:>loyees? 

A.    Yes. 

Q.     Were  you  present  at  that  meeting? 

A.     I  was. 

Q.     Did  you  take  part  in  it?  A.    Yes. 

Q.     Did  you  speak?  A.     I  did. 

Q.  Did  you  speak  from  notes  or  did  you  speak 
without  notes?  A.     I  had  notes. 

Q.     Do  you  have  those  notes  now?  A.    No. 

Q.     Have  you  looked  for  those  notes? 

A.     Yes,  I  did. 

Q.     Have  you  been  able  to  find  them? 

A.    No. 

Q.     How  recently  did  you  look  for  them? 

A.    About  two  weeks  ago. 

Q.  Do  you  recall  what  you  said  at  that  meet- 
ing? [2488]  A.     Yes. 

Q.  Please  tell  us  what  you  said,  as  near  as  you 
recall  and  using  as  near  as  you  can  the  language 
that  you  used. 

A.  I  told  the  employees  that  there  was  very  little 
space  left  in  the  warehouse,  that  we  were  sorry 
that  we  had  to  lay  a  shift  off;  that  there  wasn't  too 
many  more  apples  to  come  in  from  the  growers 
and  there  was  not  too  many  left  in  cold  storage. 

I  also  stated  that  in  the  past  two  seasons,  at  the 
end  of  the  season,  the  employees  were  invited  to 
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Q.    Where  is  that  located? 

A.  It  is  located  on  McKinley  Street  in  Sebas- 
topol. 

Q.     Can  you  tell  us 

A.     Excuse  me;  McKinley  and  High. 

Q.     Can  you  tell  us  about  the  time  of  that? 

A.     I  think  it  was  in  the  month  of  October. 

Q,  Will  you  please  tell  us  what  that  experience 
was  ? 

A.  I  noticed  that  quite  a  number  of  cans  had 
become  rusty,  evidently  due 

Q.  No.  Where  were  the  cans  that  you  noticed 
in  that  condition? 

A.  The  cans  were  in  that  warehouse,  or  the  old 
packing  house. 

Q.     Did  you  look  at  the  cans? 

A.     Yes,  I  did. 

Q.     Did  you  notice  their  condition? 

A.     I  did. 

Q.     Just  tell  us  what  you  saw. 
A.     There  was  quite  a  number  of  cans  that  had 
become  rusty. 

Q.    Was  anything  done  about  those  cans? 
A.    Yes. 

Q.     Will  you  tell  us  what  was  done? 

A.    We  got  some  men  to  clean  off  the  rust. 

Q.     And  then  what  happened  to  those  cans? 

A.  They  were  salvaged;  most  of  them  were  sal- 
vaged. Some  were  beyond  salvaging,  but  most  were 
salvaged. 
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Q.  What  did  you  do  with  those  that  were  be- 
yond salvage'?  A.     They  were  dumped. 

Q.  Do  you  recall  a  meeting  on  October  15,  1954, 
held  in  the  warehouse  at  SAGU  of  the  employees'? 

A.    Yes. 

Q.     Were  you  present  at  that  meeting'? 

A.     I  was. 

Q.     Did  you  take  part  in  it?  A.    Yes. 

Q.     Did  you  speak?  A.     I  did. 

Q.  Did  you  speak  from  notes  or  did  you  speak 
without  notes'?  A.     I  had  notes. 

Q.     Do  you  have  those  notes  now?  A.    No. 

Q.    Have  you  looked  for  those  notes? 

A.     Yes,  I  did. 

Q.    Have  you  been  able  to  find  them? 

A.    No. 

Q.     How  recently  did  you  look  for  them? 

A.     About  two  weeks  ago. 

Q.  Do  you  recall  what  you  said  at  that  meet- 
ing? [2488]  A.    Yes. 

Q.  Please  tell  us  what  you  said,  as  near  as  you 
recall  and  using  as  near  as  you  can  the  language 
that  you  used. 

A.  I  told  the  employees  that  there  was  very  little 
space  left  in  the  warehouse,  that  we  were  sorry 
that  we  had  to  lay  a  shift  oif ;  that  there  wasn't  too 
many  more  apples  to  come  in  from  the  growers 
and  there  was  not  too  many  left  in  cold  storage. 

I  also  stated  that  in  the  iDast  two  seasons,  at  the 
end  of  the  season,  the  employees  were  invited  to 
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a  dinner  by  the  employer,  and  that  this  year  the 

same  would  be  done.    They  were  invited  then. 

Q.    Is  that  all  tliat  you  recall  that  you  told  them? 

A.    Yes. 

Q.  Were  you  the  first  to  s]3eak,  or  the  last  to 
speak,  or  what? 

A.     I  am  sure  I  w^as  the  second  to  speak. 

Q.     And  did  you  remain  after  you  spoke? 

A.    Yes,  I  did. 

Q.  Did  any  of  the  employees  present  complain 
to  you  that  they  were  getting  short  notice? 

A.    No. 

Q.  Did  you  hear  any  of  the  employees  while 
you  w^ere  there  complaining  about  getting  short 
notice?  A.     I  did  not.   [2489] 

Q.  Did  any  employees  afterwards  complain  to 
you  that  they  had  got  short  notice? 

A.     No,  they  didn't. 

Q.  (By  Mr.  Berke) :  Do  you  know  a  man  by 
the  name  of  Bertolucci?  A.     Yes,  I  do. 

Q.  Did  you  have  occasion  to  see  him  on  or  about 
February  5  or  6  at  a  tavern  near  SAGU? 

A.     Yes. 

Q.  What  is  Mr.  Bertolucci's  first  name,  do  you 
know?  A.     I  can't  recall. 

Q.  If  you  heard  it,  do  you  think  you  would 
recognize  it?  A.     I  am  sure. 

Q.    Angelo?  A.     That  is  right. 

Q.  Angelo  Bertolucci  testified  here  that  on  Feb- 
ruary 5  or  6  [2490]  at  a  beer  tavern  across  from 
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SAGU  he  met  you  and  present  also  were  Ziggie 
and  John  Gregori,  and  that  tliere  was  discussion 
about  a  layoff  in  October,  and  that  in  the  course 
of  that  discussion  you  said  that  a  few  on  the  Board 
of  Directors  were  against  the  layoff  because  they 
had  thousands  of  boxes  in  cold  storage  and  they 
had  already  diverted  quite  a  few  elsewhere. 

Was  any  such  thing  said  in  the  conversation? 

A.    No. 

Q.  Do  you  recall  having  a  conversation  with 
Mr.  Bertolucci  on  that  occasion?  A.    I  do. 

Q.  Who  was  present  when  you  had  this  conver- 
sation ? 

A.  There  was  Ziggie  Gregori — excuse  me;  I 
misimder stood  your  question. 

At  the  time  there  was  Mr.  Bertolucci  and  I. 

Q.  Were  the  Gregori  s  present  in  the  conversa- 
tion between  Mr.  Bertolucci  and  you? 

A.     Part  time. 

Q.    Were  they  there  at  the  beginning? 

A.    No. 

Q.  Will  you  tell  us  what  the  conversation  was 
and  identify  who  spoke? 

A.  We  greeted  each  other,  shook  hands.  He 
asked  me  how  the  pruning  was  getting  along  in  the 
orchard.  He  then  said,  "Why  don't  you  let  the 
union  come  in?"  I  answered  that  [2491]  I  had 
nothing  to  do  with  that,  nor  the  organization.  It 
was  entirely  up  to  the  employees. 

He  then  said,  "I  hope  everything  that  is  said  here 
will  be  confidential." 
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I  answered  that  it  didn't  matter  to  me.  He  went 
on  to  say  that  he  knew  the  plant  in  the  Sebastopol 
area  was  not  operating  efficiently  enough  to  be  able 
to  pay  the  top  California  cannery  scale,  and  that 
if  we  did  let  the  imion  in,  they  would  not  insist  that 
those  wages  be  paid  immediately.  There  would 
X^robably  be  a  5  or  10  cents  an  hour  raise  from  the 
present  wages  the  first  year;  a  little  more  the  sec- 
ond year;  and  so  on. 

He  said  in  no  case  would  we  ever  think  of  closing 
down  the  plants  because  of  wages  being  too  high, 
so  we  vv^ouldn't  be  able  to  pay  them.  He  said  we 
will  be  much  better  oft  if  we  would  join,  we  would 
save  money,  attorney  fees,  time  and  also  we 
wouldn't  have  to  pay  the  people  that  were  laid  off 
just  before  the  election. 

He  said,  "The  reason  you  people  laid  off  that 
group  was  so  you  could  win  the  election  and  you 
laid  off  just  pro-union  employees."  I  told  him 
that  he  was  absolutely  wrong,  that  was  not  the 
case. 

I  then  called  William  Gregori  over.  He  came 
and  I  asked  AYilliam,  I  said,  "Bill,  what  was  the 
reason  that  shift  was  laid  off?"  [2492] 

He  said  there  was  a  shortage  of  warehouse  space. 

Q.     Was  this  in  the  presence  of  Mr.  Bertolucci? 

A.     It  was. 

Q.     Was  there  any  further  conversation? 

A.  Someone  interrupted  in  a  rather  gruff  voice 
talking  with  Mr.  Bertolucci. 

Q.     Who  was  that,  do  you  know? 
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A.  I  don't  know.  I  walked  away  and  I  didn't 
hear  the  rest  of  the  conversation. 

Q.  Was  John  Gregori  in  that  tavern  that  night 
in  your  com]3any  and  Mr.  Bertolucci's  company? 

A.    No. 

Q.    You  mentioned  William  Gregori. 

A.    Yes. 

Q.     Was    there    any    other    Gregori   there    that 

night  besides  William? 

A.     His  brother,  Ziggie.   [2493] 
^  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Mr.  Bondi,  do  you  know 
Mrs.  Orice  Storey?  A.     I  do. 

Q.     Was  she  an  emx)loyee  at  SAGU  last  year? 

A.     She  was. 

Q.  And  did  she  work  there  in  previous  years, 
or  in  1953  did  she,  to  your  knowledge? 

A.     I  think  she  did. 

Q.  Mrs.  Storey  testified  here  that  in  the  latter 
part  of  1953  she  saw  you  put  a  mouse  in  a  can  and 
put  it  on  the  trim  belt,  and  that  the  girls  screamed 
and  you  came  back  into  the  cannery  laughing.  Bid 
such  an  occurrence  take  place? 

A.     Absolutely  not. 

Q.  Did  it  take  place  at  any  time  during  the  1953 
season  ? 

A.     Not  as  far  as  I  was  concerned,  no. 

Q.     Bo  you  know  Clarence  Storey?        A.     I  do. 

Q.    Was  he  an  employee  at  SAGU  in  1954? 

A.    Yes.   [2494] 

Q.     He  testified  in  this  hearing  that  about  Aug- 
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ust  15,  1954,  you  put  a  live  mouse  in  a  can  and 
dumped  it  into  the  flume  with  apples,  and  that  there 
was  screaming  in  the  cannery.     Did  you  do  such 
a  thing?  A.     No,  I  never. 

Q.  Whether  on  that  date  or  any  time  during 
the  1954  season?  A.     Correct. 

Q.  Was  there  an  instance  about  that  time  involv- 
ing a  live  mouse?  A.    Yes. 

Q.    Did  you  see  the  incident? 

A.    I  was  there. 

Q.     Will  you  please  tell  us  what  occurred? 

A.  I  was  where  the  apples  were  being  dumped, 
watching  the  apples  come  over  the  grader,  and  as 
the  box  of  apples  was  dumped,  a  mouse  ran  out. 

A  young  man  rushed  after  it  and  caught  it  by 
the  tail,  walked  towards  the  women  on  the  belt  in 
the  pick-out  belt,  and  one  screamed.  I  asked  him 
to  come  back.  I  said,  "Don't  do  that.  Somebody 
can  easily  get  hurt." 

He  came  towards  me  and  I  said,  "Gret  rid  of  it." 
He  put  it  in  a  can. 

Q.     Did  you  have  anything  to  do  with  that  can? 
A.    No. 

Q.     Did  you  see  what  happened  to  the  can  and 
mouse  after  that?  [2495] 
A.     I  did  not. 

Q.     Do  you  know  who  the  young  man  was? 
A,     His  last  name  is  Reynolds. 

Q.  Do  you  know  a  woman  by  the  name  of  Mrs. 
Tripp  ? 
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A.  I  don't  think  so;  I  may  know  her  if  I  see 
her. 

Q.     You  don't  recall  the  name? 

A.     No,  I  don't. 

Q.  Mrs.  Tripp  testified  in  this  hearing  that 
three  weeks  before  October  15,  Elmo  Martini,  you 
and  some  other  man  whom  he  did  not  identify, 
were  present  near  Clarence  Storey,  and  that  Elmo 
Martini,  on  that  occasion,  said  he  knew  his  biggest 
trouble  maker  with  the  union  was  and  he  pointed 
in  the  direction  of  Clarence  Storey. 

Did  such  an  incident  take  place  in  your  pres- 
ence ?  A.     No. 

Q.  Did  you  ever  hear  of  Elmo  Martini  making 
reference  to  Clarence  Storey  as  his  biggest  trouble 
maker  with  the  union?  A.     No. 

Q.  Mrs.  Tripp  further  testified  that  at  the  Octo- 
ber 15  meeting  in  the  warehouse  of  the  employees 
you  said  that  all  would  be  invited  to  dinner  at  the 
close  of  the  season,  and  those  on  the  list  v^ere  to 
remain  and  the  others  were  discharged,  and  that 
the  employees  could  turn  in  their  receipts  for  their 
caps  and  aprons  and  get  their  money  back. 

Did  you  say  those  things?   [2496] 

A.     I  did  not. 

Q.  Have  you  related  to  us  as  near  a  you  recall 
in  the  language  you  used  what  you  did  say? 

A.     I  have. 

Q.  Did  you  say  that  those  in  the  list  were  to 
remain  and  others  were  discharged?  Did  you  make 
anv  reference  to  that?  A.     No. 
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Q.  Did  you  say  that  the  employees  could  turn 
in  their  iTceipts  for  their  caps  and  aprons  and  get 
their  money  back?  A.     No. 

Q.  Do  you  know  a  young  lady  by  the  name  of 
Gloria  Pate?  A.     No. 

Q.  Gloria  Pate  testified  in  this  hearing  that  at 
the  October  15  meeting  in  the  warehouse  you  said 
you  hoped  everyl^ody  would  come  back  next  year. 

Did  you  make  such  a  statement  in  the  course  of 
your  remarks?  A.     No,  I  didn't. 

Q.  Clarencie  Storey  testified  that  on  September 
29,  1954,  about  11:45  a.m.,  Elmo  Martini  came  out 
of  the  south  door  in  the  cannery  and  called  Clar- 
Storey  over  out  into  the  street  on  company  prop- 
erty and  asked  him,  "Do  you  know  what  your  wife 
is  doing?  She  is  forming  a  committee  on  the  night 
shift.    You  go  out  and  fire  her." 

Clarence  Storey  further  testified  that  he  said, 
"That  is  your  fucking  job.  If  you  want  to  fire  her, 
you  go  fire  [2497]  her.  I  only  work  here.  You 
are  the  boss.'' 

Then  Clarence  Storey  further  testified  that  on 
that  occasion  Leonard  Duckworth  said  he  had  two 
witnesses  to  prove  she  was  forming  a  committee, 
two  girls,  and  then  you,  Bondi,  came  around  the 
truck  and  said,  "If  you  have  two  witnesses,  that  is 
enough.    I  will  sign  her  check." 

Did  any  such  incident  take  place? 

A.     Not  to  my  knowledge. 

Q.     Did  you  ever  make  a  statement  that  "If  you 
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have  two  witnesses,  that  is  enough.    I  will  sign  her 

check"?  A.     No. 

Q.     Did  you  sign  Mrs.  Storey's  checks'? 

A.    Yes,  I  did. 

Q.    Where  did  you  sign  it? 

A.     Signed  it  in  the  office? 

Q.     Do  you  know  when  it  was  that  you  signed  it  ? 

A.     You  mean  what  time  of  the  day? 

Q.  The  day,  if  you  know  it,  with  relation  to 
the  time  of  her  discharge,  which  was  September  25. 

A.  Leonard  Duckworth  asked  me  if  I  would  sign 
a  check. 

Q.  No;  where  was  Leonard  Duckworth  when 
he  asked  you  that?  A.     In  the  office. 

Q.     Which  office? 

A.  In  the  regular  office  where  the  bookkeepers 
are  working.     And  the  switch  board  operator. 

Q.  Is  that  the  building  where  Mr.  Martini  has 
his  office?  A.    Yes. 

Q.    Was  Clarence  Storey  present  at  that  time? 

A.    No. 

Q.  Again  referring  to  September  25,  at  about 
noontime,  Clarence  Storey  says  that  on  the  occa- 
sion I  have  just  told  you  he  testified  about,  that 
he  told  Mr.  Martini  that  his  wife  was  on  her  own 
time  and  that  Martini  said,  "Why  don't  they  get 
their  fucking  committee  and  get  it  over  with." 

Martini  further  said,  "I  am  the  boss.  Why  in 
hell  don't  you  get  Bertolucci  and  Rhodes  to  shut 
the  goddamn  thing  down.  If  you  don't  I  am  going 
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to,"  and  that  Martini  further  said  he  forbids  talk- 
ing about  the  imion  on  company  property. 

Did  you  hear  any  such  conversation? 

A.    No. 

Q.  Did  any  such  conversation  take  place  in  your 
presence  ?  A.     No. 

Mr.  Berke:    You  may  cross  examine.  [2499] 

Cross  Examination  ***** 

Q.  (By  Mr.  Karasick) :  Who  spoke  before  you 
did  at  the  meeting  at  the  warehouse  on  October  15? 

A.     Mr.  Martini. 

Q.    A¥hat  did  he  say?  A.    I  don't  know. 

Q.  You  were  there  when  he  spoke,  were  you 
not? 

A.  Well,  I  wasn't  in  hearing  distance.  I  was 
behind. 

Q.     Behind  whom? 

A.     I  was  in  the  rear  of  him.    I  wasn't  near  him. 

Q.     How  far  were  you  from  him? 

A.     A]3out  from  here  to  the  wall  (indicating). 

Trial  Examiner:     About  15  feet? 

Mr.  Karasick:    I  will  so  stipulate. 

Q.  (By  Mr.  Karasick) :  You  were  standing 
back  of  him  about  15  feet? 

A.     It  was  probably  20  feet. 

Q.  20  feet  in  back  of  him?  You  and  he  were 
facing  the  employees? 

A.  I  don't  recall.  Maybe  if  I  heard  the  con- 
versation over  again  I  woulc^ 
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Q.  That  may  be,  but  I  am  asking  you  if  you 
recall  from  your  own  recollection? 

A.    Give  me  some  time. 

Q.     Take  all  the  time  you  want. 

Mr.  Berke:  Mr.  Karasick  is  clocking  you,  Mr. 
Bondi,  but  take  your  time  anyway. 

The  Witness:  I  remember  something,  yes.  He 
told  them  of  the  shortage  of  space  in  the  warehouse, 
that  one  shift  would  be  laid  off. 

Q.  (By  Mr.  Karasick) :  Did  he  say  which  shift 
would  be  laid  [2511]  off? 

A.     I  don't  recall  that,  no. 

Q.    What  else  did  he  say? 

A.     He  said  that  as  much  as  possible  the  people 

would  be  laid  off  according  to  seniority.  [2512] 
***** 

Q.    And  that  canning  was  done  on  a  basis  of  the 
co-op  charging  SAGU  a  flat  fee  per  case  based  on 
co-op's  estimated  cost  plus  a  margin  for  their  serv- 
ice; is  that  right?  A.    Yes.  [2533] 
***** 

Q.  Did  you  talk  to  Mr.  Briggs,  or  did  he  talk 
to  you  once  or  more  than  once  during  1954  about 
this? 

A.     I  recall  this  one  time  we  talked  about  it. 

Q.  About  the  time  that  you  had  this  conversa- 
tion with  Mr.  Martini  you  have  related? 

A.     No;  this  was  previous. 

Q.    How  much  previous?  A.     Say  a  week. 

Q.    About  the  first  week  of  September? 

A.    Yes. 


974         National  Labor  Relations  Board  vs. 

(Testimony  of  Paul  A.  Bondi.) 

Q.    Was  anyone  else  present? 

A.     Not  that  I  recall. 

Q.    Just  the  two  of  you?  A.    Yes. 

Q.  Would  you  tell  us  what  the  conversation,  in 
substance,  was?  [2535] 

A.     The  conversation  was  that  if  we  were  going 

to  have  too  many  apples  here  at  this  plant,  we 

should  know  at  the  Co-op  cannery  so  we  can  figure 

on  processing  for  you.    [2536] 
*  *  *  *  * 

Q.  One  more  thing,  Mr.  Bondi.  You  mentioned 
that  there  was  a  shortage  of  warehouse  space  which 
was  discussed  at  the  Board  of  Directors'  meeting 
on  October  12,  1954;  is  that  right?  A.     Yes. 

Q.  How  much  space  was  left  at  that  time  in  the 
warehouse  ? 

A.     I  would  say  15  to  20  thousand  cases. 

Q.  15  or  20  thousand  cases?  There  was  room 
for  15  or  20  thousand  cases,  is  that  what  you  are 
saying  ? 

A.  I  don't  recall  if  there  was  any  specific  mmn- 
ber  of  the  amount  of  cases.  By  looking  at  the 
warehouse  myself,  I  w^ould  say  15  or  20  thousand. 

Q.  That  there  was  still  room  for,  but  that  was 
all?  A.    Yes. 

Q.     Is  that  what  you  are  saying?  A.     Yes. 

Q.     This  is  in  which  warehouse? 

A.     In  the  new  one. 

Q.     What  about  the  cannery  warehouse? 

A.     As  I  remember,  it  was  full.   [2540] 


***** 
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Recross  Examination  ***** 

Q.  (By  Mr.  Karasick)  :  You  wipe  them  before 
tliey  go  into  cold  storage? 

A.  The  culls  are  all  wiped.  They  go  through 
the  packing  house  first. 

Q.  Why  do  you  wipe  them  when  you  put  them 
in  cold  storage? 

A.  We  have  no  alternative  after  they  go  through 
the  packing  house.  The  better  ones  are  taken  out, 
which  can  be  shipped,  and  the  others  are  put  in 
cold  storage,  and  they  are  all  wiped  at  the  same 
time. 

Q.  Why  can't  they  just  wipe  the  apples  they 
are  going  to  pick  out  for  fresh  fruit  shipment  and 
not  go  through  the  burden  [2543]  of  wijung  the 
other  apples  that  are  put  in  cold  storage? 

A.  They  are  dumped;  they  go  OA^er  a  small 
eliminator,  then  through  a  wiper,  and  then  a  grader 
where  the  women  pick  out  the  imperfect  apples,  but 
they  are  all  wijjed  at  that  time. 

Q.  Is  there  any  reason  why  the  grader  can't 
come  before  the  wiper? 

Mr.  Berke:    Just  a  moment. 

The  Witness :    I  never  thought  of  that. 

Trial  Examiner:     Sustained. 

Mr.  Berke:    This  is  going  far  afield. 

Mr.  Karasick:     I  think  this  goes  to  the  issue. 

Trial  Examiner :  The  question  is  how  it  was  done. 

Mr.  Berke :  What  Coimsel  is  trying  to  do  is  get 
this  company  to  change  its  operations. 
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The  Witness:  Mavbe  that  would  be  all  right,  I 
don't  know. 

Q.  (By  Mr.  Karasick)  :  Now  that  I  have  called 
that  to  your  attention,  does  that  seem  a  good  idea? 
*****  [2544] 

Recross  Examination    ***** 

Q.  (By  Mr.  Karasick)  :  I  believe  you  said  that 
bruised  apples  can't  be  kept  as  long  in  cold  storage 
as  apples  that  are  not  bruised.  Can  [2557]  you  give 
me  an  estimate  as  t.o  how  long  unbiruised  apples 
could  be  kept  in  cold  storage  im.der  the  conditions 
that  you  have  at  S AGU  ? 

A.     Culls  or  otherwise? 

Q.     Culls,  not  bruised. 

A.  A  cull  will  last  a  long  time  in  cold  storage'  if 
not  bruised. 

Q.     In  a  matter  of  months'? 

A.  Oh;  if  they  are  matured,  I  would  say  two 
months,  on  Gravensteins. 

Q.     And  if  they  are  bruised? 

A.    If  they  are  bruised,  they  don't  keep  as  long. 

Q.     Two  months'?  A.    Probably  a  month. 

Q.  Do'  you  know  how  long  apples:  in  cold  storage 
in  1954  had  been  there  at  the  time  when  you  disr 
cussed  sending  them  to  the  Co-op? 

A.     They  were  put  in  about  the  20th  of  July. 

■Q.  Where  did  the  apples  come  to  that  were  sent 
to  the  Co-op  for  canning  in  8-oimce  cans  the  first 
time  when  you  had  them  on  the  first  job?  Did  they 
come  from  cold  storage?  A.     No. 

Q.    Where  did  those  apples  come  from? 
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A.  They  came  dire'ctly  from  tlie  plant,  as  excess 
apples  tliat  you  couldn't  use  tliat  were  not  cold 
storage.  [2558] 

Q.  So  from  the  time  that  you  started  operationsi 
in  July  apples  were  going  into  cold  storage? 

A.    Yes. 

Q.  Do  you  know  whether  or  not  there  was  any 
effort  made  to  have  the  first  api:)les  in  the  cold  stor- 
age put  in  an  accesisible  place  so  they  could  l^e  first 
removed?  A.     That  is  done, 

Q.  Do  you  know  how  long  they  continued  to  put 
into  cold  storage  after  July  20? 

A.  Until  about  the  1st  of  September  or  the  lat- 
ter part  of  August.  [2559] 

^p      ^      w      *3t      w 

ERROL  DAVID  WILSON 

a  witness  called  by  and  on  behalf  of  the  Respondents, 

being  first  duly  sworn,  was  examined  and  testified 

as  follows: 
***** 

Direct  Examination 

Q.     (By  Mr.  Berke)  :    What  is  your  occupation, 

Mr.  Wilson? 

A.     I  am  the  accountant  for  the  Sebastopol  Apple 

Growers  Union. 
***** 

A.    As  Office  Manager  and  Accoimtant. 
Q.     Do  you  have  people  working  imder  your  su- 
pervision at  SAOU?  [2570]  A.     I  do. 
Q.     Did  you  in  1954? 
A.    Did  I  have  people  under  me? 
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Q.    Yes.  A.     Yes. 

Q.     How  many  people  worked  under  you  in  1954? 
A.     Seven.  [2571] 


*  *  *  *  * 


Q.  (By  Mr.  Berke)  :  Do  you  have  the  payroll 
records  for  an  employee  by  the  name  of  Susie 
Coats  ?  A.    I  have. 


***** 


Q.  (By  Mr.  Berke) :  Mr.  Wilson,  yoii  have  the 
two  documents  pertaining  to  Susie  Coats.  Will  you 
tell  us  what  the  larger  of  the  two^  documents  is  ? 

A.  That  is  the  employee's  personnel  payroll  rec- 
ord. 

Q.  And  what  is  the^  smaller  docmnent  that  ap^ 
pears  to  be  a  card? 

A.     That  is  the  weekly  time  card. 

Q.  And  where  is  the  information  taken  from 
that  appears  on  the  larger  document,  the  payroll 
record?  A.     It  is  taken  from  the  time  card. 

Q.  And  the  inf  onnation  that  appeiars.  on  the  time 
card,  where  does  that  come  from? 

Trial  Examiner :  You  mean  the  one  he  has  in  his 
hand? 

Q.     (By  Mr.  Berke)  :    The  small  one,  yes. 

A.  Those  cards  are  in  racks  in  thei  cannery.  Each 
one  has  his  own  munber  and  it  is  pimched  in  the 
time  clock. 

Q.     Was  the  larger  sheet — ^what  did  you  call  it? 

A.     Personnel  payroll  record. 

Q.  The  personnel  payroll  record?  Can  we  refer* 
to  it  as  "payroll  record"  for  short? 
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A.    Payroll  record. 

Q.  Was  that  madei  by  you  or  under  your  super- 
vision and  direction^ 

A.    Made  under  my  supervision. 

Q.  And  is  that  an  original  personnel  payroll  rec- 
ord of  that  particular  employee,  Susie  Coats'? 

A.    Yes. 

Q.  Does  that  contain  information  showing  when 
she  first  was  employed  by  the  company  ? 

A.    Yes. 

Q.  And  does  it  contain  information  as  to  when 
her  employment  ended? 

Mr.  Karasick:  At  this  point  may  I  ask,  limit  it 
to  the  foundation  with  respect  to  the  document, 
without  getting  into  the  document  itself. 

Trial  Examiner :  The  question  is  merely  whether 
the  document  shows  that  information,  not  what  the 
information  is. 

Mr.  Karasick:    All  right. 

Trial  Examiner:    He  may  answer. 

The  Witness:    Yes. 

Q.     (By  Mr.  Berke)  :     Will  you  tell  us  what  it 

shows  as  to  when  Susie  Coats  was  first  employed  by 

the  company?  [2619] 

A.     September  28.  [2620] 
*  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  showing  you 
the  time  card  of  Susie  Coats  that  you  testified 
about,  is  it  correct  that  it  shows:  that  card  is  for  the 
pay  period  ending  October  16,  1954?  [2625] 

A.    It  does. 
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Q.  Atid  is  it  correct  tJiat  it  only  contains: — will 
you  tell  us  what  it  shows  with  respect  to  that  pay 
period  as  to  the  date  when  Miss  Coats  or  Mrs.  Coats 
last  worked  during  that  pay  period? 

A.  The  card  indicates  that  she  worked  on  Tues- 
day, October  12.  She  punched  in  at  3:53  p.m.  She 
pimched  in  again  at  9:54  p.m.  and  pimched  out  at 
the  close  of  the  shift  on  Wednesday,  1 :05  a.m. 

I  might  explain  the  reason  for  only  having  three 
time  clock  x^unches.  We  only  have  a  half  hour  for  a 
meal.  And  if  all  of  them  are  required  to  pim.ch  bothj 
in  and  out  in  that  half  hour,  a  big  portion  of  their 
time  would  be  taken  pmiching  the  clock  and  they 
would  be  delayed.  We  were  assured  by  both  the 
Wage  and  Hours  and  the  State'  Welfare  that  it  was 
permissible  that  they  wouldn't  have  tO'  punch  out 
:and  they  would  punch  in  at  their  mealtime. 

Q.  So  that  the  second  ooliumi,  where  it  is 
punched  in,  represents,  as  I  understand  yoiu"  testi- 
mony, the  time  sheet  punched  in  after  her  lunch 
period?  A.    Yes. 

Q.  How  many  hours  did  she  work  that  week  ?'  Is 
that  indicated  on  the  card? 

A.     Eight  hours.  [2626] 

■55-     *     *     *     * 

Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  I  think  there 
is  a  pending  question,  but  I  mil  ask  you,  does  there 
appear  on  this  payroll  record  of  Susie  Coats  any  of 
the  information  that  appears  on  the  time  card  ? 

A.  The  week  ending  the  period  and  the  niunber 
of  hours  worked  for  the  week. 
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Q.    Will  you  state  what  it  is  as  you  go  along? 

A.     The  week  ending  October  16,  eight  hours. 

Q.  Is  that  the  total  number  of  hours  that  she 
worked  during  that  pay  period,  according  to  this 
payroll  record?  A.     It  is. 

Q.  And  does  it  show  the  amount  of  pay  that  she 
received? 

A.     It  shows  the  gross  amount  of  pay.  [2627] 

Q.    How  much  is  that?  A.     $8. 

Q.  And  does  it  show  whether  a  check  was  mailed 
to  her? 

A.     It  indicates  that  a  check  was  mailed. 

Q.  Is  it  correct  that  the  time  card  has  in  pencil 
on  it  the  word  '  'quit' '  ?  A.    It  has. 

Q.  Does  "quit"  appear  on  the  payroll  record  of 
Susie  Coiats  that  you  hold  in  your  hand? 

A.     There  is  a  notation  "quit,  10-12-54." 

Q.  Does  the  payroll  record  show  the  date  when 
she  was  employed  by  the  company? 

A.     It  shows,  "employed,  9-28-54." 

Q.  The  record  also  shows  in  ink — ^that  is  the 
payroll  record  —  that  after  the  words  "date  termi- 
nated, 10-15";  is  that  correct?  A.     Yes. 

Q.  Can  you  explain  that  with  reference  to  what 
you  have  just  read  after  the  words:,  "reason:  quit, 
10-12-54"? 

A.    As  I  said  before,  our  practice  there.,  when  an 
em4oloyee  failed  to  report  for  work  after  a  day  or 
two,  or  three  days,  they  were  considered  as  termi- 
nated. [2628] 
***** 
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Q.  Do  you  have  a  payroll  record  with  you,  Mr. 
Wilson,  for  Edna  McCarl?  A.     I  have. 

Q.  You  have  handed  me  what  purports  to  be  a 
time  card  and  a  personnel  payroll,  or  two  time 
cards,  I  should  say,  and  a  personnel  payroll  record 
for  Edna  McCarl,  have  you?  A.     I  have. 

Q.  Were  those  taken  from  the  personnel  payroll 
records  of  the  company?  A.     They  were. 

Q.  And  were  those  records  made  and  kept  in  the 
same  manner  as  you  have  described  the  making  of 
the  personnel  payroll  record  and  time  card  of  Susie 
Coats?  A.     They  were. 

Q.  And  were  those  made  under  your  direction 
and  supervision?  A.     They  were. 

Q.  And  were  these  records  kept  imder  your  cus- 
tody and  control  at  the  Sebastopol  Apple:  Growers 
Union?  A.     They  were.  [2629] 

Q.  One  of  these  time  cards  is  for  the  pay  period 
ending  October  9,  1954,  is  it  not?  A.     Right. 

Q.  Will  you  tell  us  what  it  shows  with  respect  to 
the  last  date  worked  during  that  pay  period  ? 

A.  It  indicated  she  worked  on  Friday.  There  is 
a  stamp  over  there  that  indicates  she  came  to  work 
at  6 :48  a.m.  and  checked  out  at  11 :42  a.m. 

Q.  And  does  it  show  the  nmnber  of  hours  that 
she  worked  during  that  week  ending  October  9, 
1954?  A.     21  and  three-quarters. 

Q.  Is  some  of  the  information  that  appears  on 
the  time  card  I  have  just  asked  you  about  on  the 
payroll  record  of  Edna  McCarl? 


Sebastopol  Apple  Growers  Union  983 

(Testimony  of  Errol  David  Wilson.) 

A.  The  week  ending  October  9'  is  indicated  and 
the  number  of  hours,  21%. 

Q.  And  is  the  amoim.t  she  was  paid  for  that  x)e^ 
riod  also  indicated?  A.     It  is. 

Q.     And  what  does  that  show?  A.     $20.66. 

Q.  Does  it  show  that  she  was  paid  that  amoim.t 
for  that  period? 

A.  She  was  paid  that  amoimt,  less  the  Social  Se- 
curity and  Income  Tax  withholdings^  in  the  amount 
of  $18.64.  [2630] 

Q.    And  does  it  show  she  was  paid  by  check  % 

A.     Check  No.  131. 

Q.  I  show  you  a  second  time  card  in  the  name  of 
Edna  McCarl  for  the  pay  period  ending  10-23-54. 
That  card  delivery  for  the  period — ^  first,  what  is 
7-101? 

A.  That  is  the  accoimting  niunber  for  the  work 
she  was  doing. 

Q.  The  second  card  for  the  pay  period  ending 
October  23,  1954  is  different  than  the  first  card  and 
has  information  at  the  top  in  pencil;  is  that  right? 

A.     That  is  right. 

Q.  Is  there  some  reason  for  that,  to  your  knowl- 
edge, Mr.  Wilson? 

A.  Yes;  it  is  a  customary  practice  to  type  up 
the  cards  on  a  Friday  or  Saturday  for  those  we  ex- 
pect to  return  to  work  on  Monday.  When  they  first 
come  to  work  they  repori  in  and  usually  the  floor 
lady  or  somebody  in  the  plant  just  writes  their 
name  in  x)encil  for  that  first  week,  showing  the  week 
ending  pay  x>eriod,  and  their  name. 
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Q.  Did  you  search  the  company  records  for  time 
cards  between  those  two  pay  periods,  October  9  and 
October  23?  A.     I  did. 

Q.     And  did  you  find  any  for  Ediia  McCarl  ? 

A.     I  did  not. 

Q.  Does  this  second  card  for  tiie  pay  period  end- 
ing October  [2631]  23,  1954,  contain  entries  as  to 
days  land  hours  worked  ?  A.     It  does. 

Q.  And  what  does  it  show  as  to  the  last  day  she 
worked  during  that  period? 

A.     She  worked  on  Saturday,  October  23. 

Q.  How  many  hours  does  that  time  card  show 
she  worked  for  that  period?  A.     48  hours. 

Q.  Is  the  infonnation  on  that  time  card  on  the 
payroll  record  of  Edna  McCarl? 

A.  The  individual  persomiel  records  show  she 
worked  the  week  ending  Octol^er  23,  for  eight 
hours. 

Q.  Does  it  show  how  much  she  was  piaid  for  that 
period?  A.     $48. 

Q.    Was  she  sent  a  check  in  that  amoimt? 

A.  She  probably  picked  it  up.  I  don't  thinlv  it 
was  sent  to  her. 

Q.     Was  she  given  a  check? 

A.     Yes;  for  $42.46. 

Q.     Is  the  check  nimiber  indicated  on  there? 

A.     599. 

Q.  I  notice  on  this  payroll  record  that  column 
No.  3 — that  is  between  the  period  ending  October  9 
and  the  period  ending  October  23  —  is  blank.  Can 
you  explain  that,  Mr.  Wilson?  [2632] 
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A.  Yes.  In  the  payboard  system, the  week  ending 
should  be  the  same  on  every  pagei.  In  other  words, 
this  page,  October  2,  is  line;  No.  1,  and  all  corre- 
sponding employees  would  be  for  that  same  period, 
the  week  ending  October  2,  on  line  No.  1. 

The  second  line  is  a  week  ending  October  9,  the 
third  line  on  other  employees  who  work  would  be 
the  week  ending  Octiober  16,  and  so  on  doAvn.  This 
indicates  that  she  did  not  work  that  week. 

Q.  Does  the  payroll  record  show  that  she  worked 
beyond  the  week  ending  October  23,  1954? 

A.     It  does. 

Q.  What  was  the  last  entry  on  that  payroll  rec- 
ord'? A.     The  week  ending  November  6. 

Q.  And  does  it  show  how  many  hours  she 
worked  that  week  f  A.    40  hours. 

Q.    And  does  it  show  how  much  she  was  paid  ? 

A.     $40  was  her   earnings,    and   she  was  given 

check  No.  1,000  in  the  amount  of  $36.10.  [2633] 
***** 

Q.  (By  Mr.  Berke) :  Do  you  have  the  payroll 
record  for  Julia  Row? 

LIr.  Wilson,  going  back  for  a  moment  to  the  pay- 
roll record  of  Edna  McCarl,  does  that  show  the;  date 
her  employment  terminated? 

A.  It  does  not  show  the  final  date  terminated. 
We  consider  she  failed  to  show  up,  or  report  for 
work  is  better,  and  we  considered  her  as  terminated 
on  October  8. 

Mr.  Karasick:     Just  a  moment,  Mr.  Examiner. 
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I  move  tO'  strike  the  witness'  testimony,  "we^  consid- 
ered" and  so  forth. 

Trial  Examiner:    All  right;  granted. 

Q.  (By  Mr.  Berke)  :  Just  answer  my  question: 
Does  this  document  show  the  date  her  employment 
terminated "?  A.     Yes. 

Q.     What  date  does  it  show? 

A.     Octoher  8. 

Q.    What  year?  A.     1954. 

Q.     Does  it  give  the  reason?  A.     Quit. 

Q.  Mr.  Wilson,  you  have  handed  me  twO'  time 
cards  and  a  [2634]  payroll  record  with  respect  to 
Julia  Row,  also  known  as  Julia  Ann  Row;  is  that 
correct  ?  A.     Correct. 

Q.  One  of  these  time  cards  is  for  the  pay  period 
ending  October  9,  1954;  is  that  right? 

A.     Right. 

Q.  And  what  does  it  show  with  respect  to  the 
last  day  she  worked  during  that  pay  period? 

A.     Showed  she  worked  Wednesday,  October  6. 

Q.    Will  you  read  what  the  entry  isi? 

A.  She  pimched  in,  reported  for  work  at  3:54 
p.m.,  the  afternoon  of  Wednesday.  She  reported 
back  from  her  meal  period  at  8 :28  p.m.  Wednesday, 
and  checked  out  at  the  end  of  the  day  at  12:32  a.m., 
Thursday.  She  worked  eight  hours. 

Q.    That  day?  A.     That  day. 

Q.  How  many  hours  all  together,  accorduig  to- 
that  card,  did  she  work  during  that  pay  period? 

A.     Sixteen  hours. 

Q.    Looking  at  the  payroll  record,  are  some  of 
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the  entries  on  this  card  on  the  payroll  record  of 

Julia  Row? 
A.    Yes;  the  payroll  record  indicates  sh.e  worked 

the  week  ending  October  9,  16  hours. 

Q.     How  much  was  she  paid ;  does  th^at  show  f 

A.     $16.   She  was   given  check  No.   187   in  tlie 

amount  of  $14.82.  [2635] 
***** 

Q.  (By  Mr.  Berke)  :  Well,  looking  at  the  next 
time  card,  that  is  for  the  pay  period  ending  October 
30,  1954,  is  it  not?  A.     Yes. 

Q.  That  at  the  top  has  entries  in  pencil,  doesn't 
it?  A.    Yes. 

Q.     Can  you  tell  us  why  that  is? 

Q.     As  eixplained  before,  the  payroll  cards  for  the 

employees  we  feel  will  be  ba,ck  Monday  are  made  up' 

on  a  Friday  or  Saturday,  and  tliey  are  typed.  In 

this  case  there  was  no  card  typed  up,  and  when  she 

reported  for  work,  whoever  put  her  on,  the  cannery 

wrote  that  up  in  longhand.  [2636] 
***** 

Q.  (By  Mr.  Berke)  :  What  you  are  telling  us  is 
the  practice  that  was  followed  at  SAGrlJ  in  those 
instances?  A.     It  is  the  practice. 

Q.  What  does  the  card  for  the  pay  period  ending 
October  30,  1954,  show  as  tO'  when  Julia  Ann  Row 
last  worked  during  that  period? 

A.     Thursday,  October  28. 

Q.  Will  you  tell  us  what  the  entrieis  are  for  that 
day  on  that  time  card  ? 

A.     She  reported  in  at  7:49  a.m.  on  Thursday. 
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She  returned  from  her  lunch  period  at  12:54  p.m., 

checked  out  her  time  card  at  5 :02  p.m. 

Q.     How  many  hours  did  slie  work  that  day? 

A.     Eight  hours. 

Q.  How  many  hours  did  she  work  according  to 
tlie  card  during  that  pay  period? 

A.     Sixteen  hours. 

Q.  Is  the  information  that  is  on  this  card,  or 
some  of  the  infoiination  on  tliat  card  on  the  payroll 
record  of  Julia  Row? 

A.  The  payi'Oll  record  shows  that  she  worked  the 
week  ending  October  30,  16  hours. 

Q.    And  does  it  show  how  much  she  was  paid  ? 

A.     It  shows  she  was  paid  $16. 

Q.  Did  she  actually  receive  a  check?  Does  it 
show  in  that  amoimt? 

A.  Check  No.  853  was  written  in  the  amount  of 
$14.82.   [2638] 

Q.  (By  Mr.  Berke) :  Did  you  search  to  see  if 
there  was  a  time  card  for  Julia  Ann  Bow  between 
the  pay  period  ending  October  9  and  the  one  ending 
October  30,  1954?  A.     I  did. 

Q.     Did  you  find  any?  A.     No. 

Q.  Did  Julia  Ann  Row  work  beyond  the  pay 
period,  beyond  October  30,  according  to'  the  payroll 
records  yon  have  in  your  hand?  A.     She  did. 

Q.  What  is  tlie  last  entiy  with  respect  to  when 
slie  worked? 

A.  The  week  ending  December  11,  1954,  she 
worked  36  hours. 
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Q.    And  how  much  does  that  show  she  was  paid  ? 

A.  $36  gross  pay,  check  No.  1750  was  issued  in 
the  amount  of  $30.62. 

Q.  Can  you  explain  the  difference  between  the 
$36  gross  pay  and  $30.62? 

A.  Deductions  were  made  as  follows:  the  Fed- 
eral Old  Age  Annuity,  $.72;  State  Unemployment 

Insurance,  $.36;  Income  Tax  Withheld,  $4.30. 
***** 

Q.  Do  you  have  a  payroll  record  with  respe'ct  to 
Stella  Vessels?  A.     I  do. 

Q.  Mr.  Wilson,  you  handed  me  two  time  cards 
:and  a  payroll  record  for  Stella  Vessels,  have  you 
not?  A.     I  have. 

Q.    ^Vhere  were  those  taken  from? 

A.  From  the  payroll  records  in  the  office  of 
SAOU.  [2640] 

Q.  And  were  the  entries  that  werei  made  on 
those  docimients  made  in  the  same  manner  that  you 
have  described  the  entries  for  Susie  Coats'  records? 

A.  They  were. 

Q.  And  were  they  made  imder  your  direction 
and  super\dsion  ?  A.     They  were. 

Q.  And  have  you  had  custody  and  control  of 
these  records? 

A.     They  have  been  ma,intained  in  the  office,  yes. 

Q.     Under  your  personal  supervision? 

A.    Yes. 

iQ.    I  show  you  a  time  card  for  the  pay  period 
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ending  October  16,  1954.  Will  you  tell  us  what  tlie 

last  entry  on  that  time  card  shows? 

'A.  It  shows  that  she  punched  in  the  morning  of 
Wednesday,  October  13,  at  6:53  a.m.  She  returned 
from  her  Imich  period  at  11:54  a.m.  She  punched 
out — she  didn't  punch  out,  l^ut  it  is  in  pencil  mdi- 
cating  that  she  left  at  12 :00  noon  that  day. 

*     *     -H-     *     * 

Q.  (By  Mr.  Berke)  :  How  many  hours  does  it 
show  she  worked  that  day?  [2641] 

A.     Five  hours. 

Q.  Over  in  the  far  left-hand  coliunn  appears  in 
pencil  something  that  looks  like  initials;  is  that 
correct  ?  A.     CoiTect. 

Q.     Do  you  know  whose  initials  those  are? 

A.     No,  I  don't. 

Q.  Do  you  know  why  the  time  appears  in  pen- 
cil, 12:00  o'clock  as  indicated  on  that  card? 

A.  The  12 :00  was  punched  incorrectly  imder  the 
"In"  column,  and  they  canied  it  over  to  the  ''Out" 
colimm. 

Q.  I  see.  There  is  12:00  pimched  with  "W",  and 
a  line  has  been  drawn  through  it  in  the  "In"  col- 
umn; is  that  correct?  A.    Yes. 

Q.  And  in  that  same  column  appears  "W-11 :54" ; 
is  that  correct?  A.     Yes. 

Q.  Has  that  happened  on  other  occasions  where 
the  time  would  be  piuiched  in  an  incon'ect  colunm 
and  the  correct  time  would  be  written  in  pencil? 

A.     It  has. 
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Q.  How  many  hours  does  the  card  show  she 
worked  that  week?  A.    21  hours. 

Q.  Would  you  look  at  the  payroll  record  and 
tell  us  whether  some  of  the  entries  on  the  card  I 
have  just  interrogated  you  al>out  appear  on  the  pay- 
roll record  for  Stella  Vessels?  [2642] 

A.  The  payroll  record  for  Stella  Vessels  shows 
she  worked  the  week  ending  October  16,  21  hours. 
Her  gross  pay  was  $19.95 ;  check  No.  298  was  issued 
in  the  amount  of  $15.85,  with  a  notation  that  the 
check  was  mailed. 

Q.     By  the  way,  does  that  payroll  record  show 

the  date  when  Stella  Vessels  was  employed? 

A.     It  shows  she  was  employed  September  17. 
•jfr  *  *  *  * 

Q.  AVhat  does  this  time  card  show  with  respect 
to  when  Stella  Vessels  last  worked  during  that  pay 
period  of  October  23,  1954? 

A.     It  showed  she  worked  October  23,  Saturday. 

Q.    Will  you  read  the  entries  as  to  that  date? 

A.  She  reported  in  for  work,  on  the  time  clock, 
at  7:50  a.m.  on  Saturday.  She  reported  back  from 
her  lunch  period  at  12 :51  p.m., ;  checked  out  on  tlie 
time  clock  at  5 :01  p.m.,  and  worked  eight  hours. 

Q.  What  does  it  show  with  respect  to  the  total 
number  of  hours  she  worked  for  that  pay  period  ? 

A.    40  hours. 

Q.     Looking  at  the  payroll  record  of  Stella  Ves- 
sels, do  some  of  the  entries  that  appear  on  this  par- 
ticular time  card  appear  on  tlie  payroll  record? 
.  A.    Yes. 
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Trial  Examiner:  This  particulai"  card  we  are  re- 
ferring to  shows  week  ending  what? 

Mr.  Berke:  The  23rd.  I  have  identified  [2645] 
that  in  the  previous  question. 

Q.     (By  Mr.  Berke) :     Go  ahead. 

A.  It  shows  that  she  w^orked  the  week  ending 
October  23,  40  hours. 

Q.     Does  it  sliow  hov/  much  she  wa-s  paid? 

A.  It  shows  that  her  gross  earnings  were  $40, 
and  check  No.  642  was  issued  in  the  amount  of 
$31.50. 

Q.  Does  it  show  that  she  worked  after  that  par- 
ticular period  of  October  23,  1954? 

A.     It  does. 

Q.  What  is  tlie  last  pay  period  entiy  on  that 
particular  payroll  record? 

A.     The  week  ending  December  11,  1954. 

Q.     Does  it  show  hoAV  many  hours  she  worked? 

A.     43  hours. 

Q.    Does  it  shovf  the  amoimt  she  was  paid? 

A.  Her  gross  earnings  were  $43,  and  check  No. 
1763  was  issued  in  the  amount  of  $33.91. 

Q.     Have  you  the  payroll  record  of  Edith  Wasin  ? 

A.     Yes. 

Q.  Mr.  Wilson,  you  handed  me  two  time  cards 
and  a  payroll  record  in  tlie  name  of  Edith  Wasin; 
is  that  correct?  A.     Correct. 

Q.     Where  did  those  come  from? 

A.  From  the  accounting  records  and  payroll  rec- 
ords in  the  [2646]  office  of  Sagu. 

Q.    And  were  those  made  in  the  manner  that  you 
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previously  described,  the  other  payroll  records  and 

time  cards?  A.     They  were. 

Q.  And  were  those  made  under  your  direction 
and  supervision?  A.     They  were. 

Q.  And  were  they  kept  at  the  company  imder 
your   custody   and   control?  A.     They  were. 

Q.  And  will  you  look  at  the  time  card  for  the 
pay  period  ending  October  16,  1954  ?  I  have  handed 
you  such  a  card,  have  I  not?  A.    Yes. 

Q.  How  many  entries  appear  on  that  card  for 
that  week? 

A.     Including  the  hours  worked,  three. 

Q.     I  mean  how  many  entries  by  day? 

A.     One. 

Q.  Will  you  tell  us  what  it  shows  as  to  the  date 
and  the  entries  as  to  that  particular  date? 

A.  It  shows  she  worked  October  11,  on  Monday, 
written  in  in  red,  6:57  a.m. 

Q.     Under  what  columa? 

A.  Under  the  "In"  column,  in  the  morning,  ini- 
tials "A.U."  No  other  punches  except  the  out  pimch 
at  4:05  p.m. 

Q.     And  how  many  hours  does  it  show?  [2647] 

A.     Eight  hours. 

Q.  Can  you  tell  us  why  the  in  coluniQ,  the  first 
in  column  is  in  red  pencil?  A.     I  can't. 

Q.  To  your  knowledge,  have  there  been  other 
time  cards  of  other  employees  where  the  entry 
as  to  the  time  pimched  in  for  commencing  work 
was  not  actually  punched  by  the  time  clock,  but  an 
entry  either  in  pencil  or  pen  was  made? 
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Trial  Examiner:  This  particular  card  we  are  re- 
ferring to  shows  week  ending  what? 

Mr.  Berke:  The  23rd.  I  have  identified  [2645] 
that  in  the  previous  question. 

Q.     (By  Mr.  Berke) :     Go  ahead. 

A.  It  shows  that  she  worked  the  week  ending 
October  23,  40  hours. 

Q.     Does  it  sliow  hov/  much  she  was  paid? 

A.  It  shows  that  her  gross  earnings  were  $40, 
and  check  No.  642  was  issued  in  the  amount  of 
$31.50. 

Q.  Does  it  show  that  she  worked  after  that  par- 
ticular period  of  October  23,  1954? 

A.    It  does. 

Q.  What  is  the  last  pay  period  entry  on  that 
particular  payroll  record? 

A.     The  week  ending  December  11,  1954. 

Q.     Does  it  show  how  many  hours  she  worked? 

A.    43  hours. 

Q.     Does  it  shov/  the  amount  she  was  paid? 

A.  Her  gross  earnings  were  $43,  and  check  No. 
1763  was  issued  in  the  amount  of  $33.91. 

Q.     Have  you  the  payroll  record  of  Edith  Wasin? 

A.    Yes. 

Q.  Mr.  Wilson,  you  handed  me  two  time  cards 
and  a  payroll  record  in  the  name  of  Edith  Wasin; 
is  that  correct?  A.     Correct. 

Q.    Where  did  those  come  from? 

A.  From  the  accounting  records  and  payroll  rec- 
ords in  the  [2646]  of&ce  of  Sagu. 

Q.     And  were  those  made  in  the  manner  that  you 
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previously  described,  the  other  payroll  records  and 

time  cards?  A,     They  were. 

Q.  And  were  those  made  under  your  direction 
and  supervision?  A.     They  were. 

Q.  And  were  they  kept  at  the  company  imder 
your   custody   and   control?  A.     They  were. 

Q.  And  will  you  look  at  the  time  card  for  the 
pay  period  ending  Octol^er  16,  1954  ?  I  have  handed 
you  such  a  card,  have  I  not?  A.    Yes. 

Q.  How  many  entries  appear  on  that  card  for 
that  week? 

A.     Including  the  hours  worked,  three. 

Q.     I  mean  how  many  entries  by  day? 

A.     One. 

Q.  Will  you  tell  us  what  it  shows  as  to  the  date 
and  the  entries  as  to  that  particular  date? 

A.  It  shows  she  Avorked  October  11,  on  Monday, 
written  in  in  red,  6:57  a.m. 

Q.     Under  what  column? 

A.  Under  the  "In"  column,  in  the  morning,  ini- 
tials "A.U."  No  other  punches  except  the  out  punch 
at  4:05  p.m. 

Q.     Aiid  how  many  hours  does  it  show?  [2647] 

A.     Eight  hours. 

Q.  Can  you  tell  us  why  the  in  column,  the  first 
in  column  is  in  red  pencil?  A.     I  can't. 

Q.  To  your  knowledge,  have  there  been  other 
time  cards  of  other  employees  where  the  entry 
as  to  the  time  i^imched  in  for  commencing  work 
was  not  actually  punched  by  the  time  clock,  but  an 
entry  either  in  pencil  or  pen  was  made? 
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work,  or  what  was  tlie  last  pay  period  that  she 

worked  ? 

A.     The  week  ending  December  11,  1954. 

Q.     And  how  much  was  she  paid? 

A.     She   worked   43   hours;   her   gross   earnings 

were  $43   and   check  No.   1764  in  the   amount  of 

$40.81  was  issued.  [2654] 
***** 

Q.  (By  Mr.  Berke)  :  Do  you  have  the  payroll 
record  with  you,  Mr.  Wilson,  for  Ruth  Albertonil 

A.     I  have. 

Q.  You  have  handed  me,  with  respect  to  Ruth 
Albertoni,  a  personal,  personnel  payroll  record  and 
time  card  for  the  pay  period  ending  October  2, 
1954,  have  you?  A.     I  did. 

Q.  The  time  card  shows  at  the  top,  in  addition 
to  the  printed  and  typew^ritten  information  in  ink, 
does  it  not,  9-27,  and  below  that,  "quit"? 

A.     It  does. 

Q.  During  that  pay  period,  is  there  an  entry  for 
more  than  one  day  on  that  card? 

A.     There  is  not. 

Q.  What  is  the  entry  that  appears  thereon,  will 
you  tell  us  what  day? 

A.     September  27,  Monday. 

Q.     Go  ahead  and  describe  it. 

A.  "Reported  in  for  work".  It  is  written  in 
pencil,  "4:00  p.m.,"  initialed  "H". 

Q.     In   the   left-hand   coluinn?    [2659] 

A.    Yes. 

Q.    What  else? 
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A.    Checked  back  from  meal  period  at  8:14  p.m. 

Q.    Is  that  the  time  clock  punch  *?' 

A.  That  is  the  time  clock  punch,  and  time  clock 
punch  completion  of  shift  on  Tuesday,  at  12:33 
a.m.;  worked  eight  hours. 

Q.  How  many  hours  were  worked  all  that  week, 
according  to  that  time  card? 

A.     Eight  hours. 

Q.  Is  some  of  the  information  that  appears  on 
that  time  card  on  the  payroll  record  of  Ruth  Alber- 
toni? 

A.  The  personnel  payroll  record  shows  that  she 
worked  eight  hours  for  the  week  ending  October  2. 

Q.     And  does  it  show  how  much  she  was  paid? 

A.  She  was  paid  $8  gross  pay,  check  No.  11068, 
in  the  amount  of  $6.32,  with  the  notation  "mailed 
October  8". 

Q.  Are  there  any  entries  on  the  personnel  pay- 
roll record  after  the  period  ending  October  2,  1954? 

A.  With  the  exception  of  the  totals  of  the  quar- 
ter and  the  total  for  the  year,  there  are  none. 

Q.  Does  the  payroll  record  indicate  the  date 
when  Ruth  Albertoni  was  employed? 

A.     It  does  not. 

Q.  Does  it  indicate  the  date  when  her  employ- 
ment terminated?  [2660]  A.     September  27. 

Q.     Is  the  reason  given?  A.     "Quit". 

Q.  Is  this  time  card,  to  your  knowledge,  the  las'; 
time  card  for  Ruth  Albertoni,  in  your  records? 

A.     To  the  best  of  my  knowledge  it  is,  yes. 
*****  [2661] 
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Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  when  we  re- 
cessed last  evening,  I  think  the  last  person  I  had 
asked  about  that  time  was  about  Ruth  Albertoni. 
You  are  going  to  search  the  Company's  records  to 
see  if  you  had  any  time  cards  after  October  2.  Did 
you  do  so?  A.     Yes. 

Q.     Did  you  make  that  search? 

A.  I  searched  last  night.  I  could  find  no  other 
record.   [2666] 


***** 


Q.  (By  Mr.  Berke) :  Do  you  have  the  time 
card  for  the  payroll  period  ending  November  6  of 
EdnaMcCarl?  A.     I  have. 

Q.  NoAv  you  previously  testified  with  resi)ect  to 
Miss  or  Mrs.  McCarl's  payroll  record  and  you  pre- 
viously testified  with  respect  to  what  the  time 
cards  for  the  payroll  period  ending  October  9 
showed  which  I  understand  was — or  strike  "which 
I  understand" — and  also  with  respect  to  the  time 
card  for  the  23rd,  and  as  I  recall  it  you  also  testi- 
fied that  there  were  no  time  cards  between  those  two 
dates,  is  that  correct? 

A.     To  the  best  of  my  recollection,  it  is. 

Q.     I  mean,  you  searched  the  record? 

A.  I  searched  the  record.  There  is  no  other 
card. 

Q.  And  that  the  payroll  record  shows  no  entries 
alongside  Cohunn  3  between  the  payroll  period  end- 
ing October  9  and  the  payroll  period  ending  Octo- 
ber 23;  is  that  correct?  A.     It  does,  yes. 

Q.     Now  the  card  you  produced  here  this  morn- 
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ing  is  for  the  payroll  period  ending  November  6, 

1954;  is  that  correct?  A.    Right. 

Q.  And  will  you  tell  us  the  date  and  the  last 
entry  with  respect  to  that  card? 

A.  Last  entry  is  Saturday,  November  6,  shows 
that,  the  time  [2668]  clock  punch  in  at  7:54  a.m., 
pimch  back  returning  from  meal  period  at  12:27 
p.m.,  punched  out,  end  of  shift  evidently,  or  punched 
out  at  end  of  shift  4:32  p.m.,  worked  eight  hours 
that  day. 

Q.  Now  down  at  the  bottom  in  the  "Out"  col- 
umn, and  below  the  heavy  line  which  ends  at 
"Week,"  appears  to  have  been  pimched  in  "TU 
431,"  then  a  pencil  line  drawn  through  that? 

A.  "TU"  stands  for  Thursday — I  mean  Tues- 
day, correction,  please — Tuesday,  with  a  line  would 
be  p.m.,  4 :31. 

If  I  ]night  explain  what  happens  once  in  a  while 
on  the  time  clock  that  we  had  there  during  that 
year:  The  card  is  inserted  and  there  is  a  little 
lever  that  is  pushed  to  pimch  the  time.  If  the 
girl,  or  whoever  is  punching,  holds  this  card  in 
their  hand  it  won't  go  all  the  way  down  and  it 
might  punch  on  the  wrong  line. 

This  indicates,  in  a  case  of  that  kind,  the  prac- 
tice would  be  for  the  floor  lady  to  scratch  it  out  and 
they  either  re-punch  or  they  O.K.  the  correct  time. 

Q.  Now,  how  many  hours  did  she  work  that  last 
day,  that  Saturday? 

A.  Forty  hours — Oh,  the  last  one  day,  eight 
hours. 
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Q.  And  how  many  hours  does  the  card  indicate 
she  worked  that  week?  A.    Forty  hours. 

Q.  Now  some  of  that  information  that  appears 
on  that  time  card,  does  that  show  up  on  the  payroll 
record  of  Edna  McCarl  that  you  have  m.  your  hand? 

A.  It  does.  The  personnel  record  shows  the  week 
ending  November  6,  forty  hours. 

Q.  Does  it  show  how  much  she  was  paid  for  that 
week? 

A.  Gross  pay,  $40.00;  check  No.  1000,  in  the 
amount  of  $36.10,  was  issued  for  the  net  amount 
due. 

Trial  Examiner:  Does  it  show  the  shift  she 
is  on? 

Mr.  Berke:  Well  that  particular  card  doesn't. 
One  of  the  cards  shows  she  was  on  the  day  shift,  the 
one  ending  October  9.  I  think  it  is  pretty  clear  after 
October  15  they  had  only  one  shift. 

Mr.  Karasick:    May  I  see  this,  please,  again? 

Trial  Examiner:  I  don't  know  whether  this  is 
clear  on  the  record  from  previous  examination  or 
not,  but  apparently  the  dollar  rate  that  had  been 
prevalent  on  the  night  shift  continued  for  the  day 
shift  after  October  15.  Is  that  right? 

All  right,  will  you  answer  that,  Mr.  Wilson? 

The  Witness:    Yes. 

Q.  (By  Mr.  Berke)  :  Does  this  payroll  record 
show  the  date  when  she  was  first  employed? 

A.     No. 

Q.  Does  it  show  the  date  when  she  was  termi- 
nated? A.    Yes.  [2670] 
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Q.    What  is  the  date  on  there? 

A.     Octoher  8,  1954. 

Q:    And  does  it  give  the  reason?  A.     Quit. 

Mr.  Karasick:  Pardon  me;  which  employee  is 
this? 

Mr.  Berke :    Edna  McCarl. 

Q.  (By  Mr.  Berke)  :  Now  what  is  the  first  entiy 
on  the  i^ersonnel  payroll  record  that  you  have  for 
Edna  McCarl? 

A.  Week  ending  September  11,  thirty-seven 
hours. 

'Q.  And  does  it  show  the  amount  she  was  paid 
at  that  time? 

A.  G-ross  pay,  $35.15;  check  No.  10457  in  the 
amount  of  $28.30. 


***** 


Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  do  you  have  a 
payroll  record  there  for  a  Marie  Schecffler,  S-c-h-e-f- 
f-l-e-r?  [2671]  A.     I  have. 

Mr.  Karasick:  Unless  I  am  mistaken,  my  notes 
show  there  is  no  dispute  on  that  employeei. 

Mr.  Berke :  There  is  no  dispute.  I  am  going  to  go 
into  it  for  another  purpose. 

Mr.  Karasick:  Would  you  mind  stating  what 
the  i>urpose  is  so  I  will  be 

Mr.  Berke:  No.  We  want  to  show  this  record 
shows  this  employee  was  sick  to  indicate  there  are 
records  when  an  employee  is  sick  tiiat  shows  that 
they  are  ill.  That  is  the  purpose. 

Mr.  Karasick:  But,  as  I  understand  it,  there  is 
no  contention  on  your  part  now  that  she  was  not 


1002       National  La'bor  Relations  Board  vs. 

(Testmiony  of  EitoI  David  Wilson.) 

an  employee  of  the  Company  on  October  14,  1954? 

Mr.  BeTke:    No,  no  such  contention. 

Mr.  Karasick:    I  see. 

Q.  (By  Mr.  Berke)  :  Now  you  have  produced 
here  tlie  time  card  and  personnel  payroll  record  of 
Marie  Scheffler.  The  time  card  is  for  the  pay  period 
ending  August  21;  is  that  correct? 

A.     That  is  correct. 

Q.  Is  that  the  last  time  card  that  you  had — 
Strike  that. 

What  does  that  time  card  show  with  respect  tc 
the  time  that  she  worked  during  tliat  payroll  pe:- 
riod? 

A.  She  worked  on  Tuesday,  August  17,  a,ccord- 
ing  to  the  clock  at  6:52  a.m.,  Tuesday  morning, 
punched  back  from  her  meal  period  at  12 :01,  p.m., 
punched  out  at  the  end  of  the  shift  at  [2672]  4:05, 
p.m.;  worked  eight  hours. 

Q.  Now  this  next  entry  is  the  last  entry  on  that 
card,  is  it,  with  respect  to  the  time  when  Marie 
Scheffler  worked  during  that  payroll  period? 

A.    It  is. 

Q.    What  does  that  show  ? 

A.  Shows  on  Wednesday  morning  she  pamched 
in  to  go  to  work  at  6 :01,  a.m. 

Q.  All  right.  Now  how  many  hours  does  the  card 
show  she  worked  that  week  ? 

A.     No  time.  Oh,  during  the  week,  ten  hours. 

Q.  Is  some  of  that  information  on  the  personnel 
payroll  record  of  Marie  Scheffler? 
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A.  Personnel  record  shows  tlie  week  ending, 
payroll  period  August  21,  ten  hours. 

Q.    Dioes  it  show  how  much  she  was  paid? 

A.  $9.50  gross  pay,  check  No.  9626  was  issued  in 
amount  of  $9.22. 

Q.  Now  the  next  entry  on  the  payroll  record  in 
Column  10  shows  period  ending  9/4  and  then  noth- 
ing appears  after  that.  Do  you  know  what  tliat  is, 
can  you  explain  that? 

A.  I  don't  know  why  that  was  put  on  there,  but 
if  I  might  express  the  practice,  what  happens  once 
in  a  while? 

Q.     Go  ahead. 

A.  The  payroll  clerk,  in  making  upi  the  payroll, 
will  draw  a  [2673]  sheet  from  the  files  and  place  it 
in  position  to  make  the  entries.  And  then  before 
writing  any  further  they  had  instructions  to  check 
the  name  again,  make  a  double  check,  and  they 
might  enter  the  date,  which  has  happened,  and  then 
they  notice  the  error  and  would  pull  the  sheet  out 
without  erasing  the  date. 

Q.  Now  when  is  there  next  on  this  card  a  com- 
plete entry  of  a  period  during  which  Mrs.  Scheffler 
worked  ? 

A.  The  next  entry  is  for  the  week  ending  No- 
vember 13,  1954. 

Q.  Does  that  show  how  many  hours  she  worked 
that  week?  A.     Forty-eight  hours. 

Mr.  Karasick :  Pardon  me.  Would  you  read  that 
answer,  please? 

(Answer  read.) 
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an  employee  of  the  Company  on  October  14,  1954? 

Mr.  BeTke:    No,  no  such  contention. 

Mr.  Karasick:    I  see. 

Q.  (By  Mr.  Berke)  :  Now  you  have  produced 
here  tlie  time  card  and  personnel  payroll  record  of 
Marie  Scheffler.  The  time  card  is  for  the  pay  period 
ending  August  21;  is  that  correct? 

A.     That  is  correct. 

Q.  Is  that  the  last  time  card  that  you  had — 
Strike  that. 

What  does  that  time  card  show  with  respect  to 
the  time  that  slie  worked  during  tliat  payroll  pe- 
riod? 

A.  She  worked  on  Tuesday,  August  17,  accord- 
ing to  the  clock  at  6:52  a.m.,  Tuesday  morning, 
pimched  back  from  her  meal  period  at  12 :01,  p.m., 
punched  out  at  the  end  of  the  shift  at  [2672]  4:05, 
p.m.;  worked  eight  hours. 

Q.  Now  this  next  entiy  is  the  last  entiy  on  that 
card,  is  it,  with  respect  to  the  time  when  Marie 
Sdieffler  worked  during  that  payroll  period? 

A.     It  is. 

Q.    What  does  that  show? 

A.  Shows  on  Wednesday  morning  she  pimched 
in  to  go  to  work  at  6 :01,  a.m. 

Q.  All  right.  Now  how  many  hours  does  the  card 
show  she  worked  that  week  ? 

A.     No  time.  Oh,  during  the  week,  ten  hours. 

Q.  Is  some  of  that  information  on  the  personnel 
payroll  record  of  Marie  Scheffler? 
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A.  Personnel  record  shows  the  week  ending, 
payroll  period  August  21,  ten  hours. 

Q.    Does  it  show  how  much  she  was  paid? 

A.  $9.50  gross  pay,  check  No.  9626  was  issued  in 
amount  of  $9.22. 

Q.  Now  the  next  entry  on  the  payroll  record  in 
Column  10  shows  period  ending  9/4  and  then  north- 
ing appears  after  that.  Do  you  know  what  that  is, 
can  you  explain  that? 

A.  I  don't  know  why  that  was  put  on  there,  but 
if  I  might  express  the  practice,  what  happens  once 
in  a  while  *? 

Q.     Go  ahead. 

A.  The  payroll  clerk,  in  marking  upi  the  payroll, 
will  draw  a  [2673]  sheet  from  the  files  and  place^  it 
in  position  to  make  the  entries.  And  then  before 
writing  any  further  they  had  instructions  to  check 
the  name  again,  make  a  double  check,  and  they 
might  enter  the  date,  which  has  happened,  and  then 
they  notice  the  error  and  would  pull  the  sheet  out 
without  erasing  the  date. 

Q.  Now  when  is  there  next  on  this  card  a  com- 
plete entry  of  a  period  during  which  Mrs.  Scheffler 
worked  ? 

A.  The  next  entry  is  for  the  week  ending  No- 
vember 13,  1954. 

Q.  Does  that  show  how  many  hours  she  worked 
that  week?  A.     Forty-eight  hours. 

Mr.  Karasick :  Pardon  me.  Would  you  read  that 
answer,  please? 

(AnsAver  read.) 
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Q.  (By  Mr.  Berke)  :  Now  does  this  payroll  rec- 
ord show  the  date  Marie  Scheffler  was  employed  by 
SAGU? 

A.     Shows  the  date  employed  July  16,  1954. 

Q.  Does  it  show  anything  on  there  that  would 
indicate  why  there  are  no  entries  after  August  21, 
except  tliis  one  item,  "9/4,^'  imtil  ISrovember  13? 

A.  After  the  space  entitled,  "Date  Teiminated," 
there  is  a  notation  in  pencil,  "Sick,  comp."  I  might 
explain  that  "comp"  is  the  term  used  for  compen- 
sation insurance.  [2674] 


*  *  *  *  * 


Mr.  Berke:  However,  you  are  not  contending 
that  the  eligibility  date  was  the  payroll  period  any 
other  than  the  payroll  period  ending  October  2, 
1954? 

Mr.  Karasick:  No,  as  stated  in  the  Board's  Di- 
rection of  Election. 

Q.  (By  Mr.  Berke) :  Do  you  have  the  payroll 
record  of  Virginia  Azevedo  ? 

A.    I  have.  [2676] 


*  *  *  *  * 


Q.  Now  the  payroll  record  shows  date  employed 
October  11,  1954,  does  it  not?  A.     It  does. 

Q.    And  it  shows  date  terminated  when? 

A.     October  15. 

Q.  And  you  have  the  time  card  here  for  the  pay- 
roll period  ending  October  16,  '54,  for  Mrs.  Aze- 
vedo, have  you?  A.     I  have. 

Q.  What  does  that  show  with  respect  to  the  first 
day  that  she  actually  worked  at  SAGU? 
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A.     Tuesday,  October  12,  1954. 

Q.  Now  how  many  hours  does  it  show  she 
worked  that  day?  A.     Seven  hoursi. 

Q.  And  does  it  show  how  many  hours  she 
worked  the  next  day  after  that?  A.    It  does. 

Q.    How  many?  A.     Eight  hours. 

Q.    And  the  next  day  after  that? 

A.    Eight  hours. 

Q.    And  then  the  last  day  in  that  week? 

A.     Eight  hours  and  fifteen  minutes. 

Q.  And  what  was  the  last  day  in  the  week  that 
she  worked?  A.     Friday,  October  15. 

Q'.     And  what  are  the  total  number  of  hours  she 

worked  that  week?  [2677] 

A.     Thirty-one  and  one-quarter. 
***** 

Q.  (By  Mr.  Berke)  :  Now,  do  you  have  the  pay- 
roll record  for  Gatha  Crump?  A.    Yes. 

Q.  Now  doeiS  the  payroll  record  for  G-atha 
Cnmip  show  the  date  [2678]  when  she  was  em- 
ployed ?  A.     There  is  a  date  shown,  yes. 

Q.  Nov/  it  shows,  doeiS  it  not,  therei  is  tj^pewrit- 
ten  in  after  the  date  employed,  "10/14/54";  is  that 
correct?  A.     It  was  typed  in,  yes. 

Q.  Now  over  the  ''4'^  in  "14,"  there  has  been 
put  a  "1"  in  loencil;  is  that  right?  A.     Right. 

Q.  So  that  it  now  reads,  "Date  employed  Octo- 
ber 11,  '54,"  is  that  right?  A.     Right. 

Q:  And  date  terminated,  as  shown  on  that  card, 
is  October  15;  is  that  correct?  A.     Yes. 

Q.     Now  you  have  here  the  time  card  for  Gratha 
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Crump  for  the  payroll  period  ending  October  16, 

1954,  do  you  not?  A.    I  do. 

Q.  What  is  the  first  entry  on  that  card  with  re- 
spect to  date  which  she  worked? 

A.  Shows  that  she  punched  in  Monday  morning, 
October  11,  at  7:13,  a.m.;  she  punched  in  return- 
ing from  her  meal  period  at  11:54,  a,.m.;  pimched 
out  at  the  end  of  the  sliift  at  4:02,  p.m.;  worked 
seven  and  three-quarter  hours  that  day. 

Q.     Now   does  tiie  card   show  that   she   worked 
throughout  that  week  from  that  day?  [2679] 
A.     She  worked  up  to  Friday  night. 
Q.    What  time  did  she  pimch  out  on  Friday,  Oc- 
tober 15?  A.     4:15,  p.m. 

Q.  Now  how  many  hours  does  it  show  she 
worked  that  week  ?  A.     Forty  hours. 

Q.  And  does  some  of  that  information  appear 
on  the  payroll  record  of  Gatha  Crimip? 

A.  Shows  that  she  worked  in  the  week  ending 
October  16,  forty  hours. 

Q.    And  shows  the  amoimt  she  was  i)aid? 
A.    Her  gross  earnings  were  $38.12;  check  No. 
254  in  the  amount  of  $30.08  was  issued,  with  a  nota- 
tion on  the  record  that  the  check  was  mailed  to  her. 
Q.    Now  do  you  have  the  payroll  record  of  Gail 
Herrell?  A.    Yes. 

Q.    You  have  handed  me  the  personnel  payroll 
record  and  time  card  of  Gail  Herrell,  have  you  not? 
A.    Yes. 

Q.  What  does  the  personnel  payroll  record  show 
with  respect  to'  the  date  that  jGail  Herrell  was  em- 
ployed ? 
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A.     Date  employed,  October  13,  1954. 

Q.  And  what  does  it  show  with  respect  to  the 
date  terminated?  A.     October  15. 

Q.  Will  you  look  at  the  time  card  for  Grail  Her- 
rell  for  the  pay  period  ending  October  16,  1954, 
and  tell  us  what  it  shows  with  [2680]  respect  to  the 
first  day  that  she  worked  during  that  period? 

A.  Shows  that  she  pim^ched  in  for  work  on  Tues- 
day morning,  October  12,  1954,  at  7:32,  a.m.  She 
punched  in  returning  from  her  meal  period  at  11 :53, 
a.m.;  pimched  out  at  the  end  of  the  shift  at  4:03, 
p.m.;  worked  seven  and  a  half  hours. 

Q.  And  did  she  work  for  the  balance  of  that 
week  through  Friday,  October  15,  1954? 

A.    Yes. 

Q.  How  many  hours  did  she  work,  had  she 
worked  that  week  altogether? 

A.     Thirty-one  and  three-quarters  hours. 

Q.  Now  is  some  of  that  information  on  tlie  per- 
sonnel payroll  record  of  Grail  Herrell? 

A.  Yes.  It  shows  that  the  payroll  period  week 
ending  October  16  she  worked  thirty-one  and  three- 
quarters  hours. 

Q.  And  how  much  was  she  paid,  does  that  show 
on  there? 

A.  Gross  earnings  were  $30.28.  Check  No.  266 
was  issued  in  the  amount  of  $28.47,  notation  that 
the  check  was  mailed. 

Q.  Do  you  have  the  payroll  record  for  Amy 
Sweningson?  A.     I  have. 

Mr.  Karasick:    Same  problem,  isn't  it? 


1008       National  Labor  Relations  Board  vs, 

(Testimony  of  Errol  David  Wilson.) 

Mr.  Berke:    Yes. 

Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  you  handed 
me  the  personnel  payroll  record  and  two*  timei  cards 
for  Amy  Sweningson,  did  you  not?  [2681] 

A.    I  did. 

Q.  Now  what  does  the  personnel  payroll  record 
show  for  her  as  to  date  employed? 

A.     October  4,  1954. 

Q.  And  what  does  it  show  for  the-  date  ter- 
minated? A.     October  15. 

Q.  Will  you  look  at  the  time  card  for  the-  pay- 
roll period  ending  October  9,  1954,  for  Amy  Swen- 
ingson  and  tell  us  what  it  shows  with  respect  to  the 
first  day  that  she  worked  during  that  period? 

A.  The  first  time  clock  piinch  shows  that  she 
checked  in  at  7:21,  a.m.,  Tuesday,  October  5.  She 
punched  in  returning  from  her  meal  period  11:53, 
a.m.;  punched  out  at  the  end  of  the  shift  at  4:03, 
p.m. ;  worked  seven  and  three-quarter  hours. 

Q.  Now  does  that  show  that  she  worked  the  bal- 
ance of  that  week? 

A.    Yes,  she  did.  It  does  show  that. 

Q.  And  that  also  shows  Saturday  as  a  work  day 
during  that  period,  does  it  not?  A.     It  does. 

Q.  And  mil  you  tell  us  what  it  shows  with  re- 
spect to  Saturday? 

A.  She  punched  in  in  the  morning  at  6 :53,  a.m. ; 
punched  out  at  the  end  of  the  shift  at:  12:00  noon. 

Q.     How  many  hours? 

A.    Five  hours.  [2682] 
***** 
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Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  you  have  just 
handed  me  the  payroll  record  and  time  cards'  for 
Rudolph  0.  Sweningson,  have  you?  A.    I  have. 

Q.  Wliat  does  the  payroll  record  show  with 
respect  to  the  date  that  Mr.  Sweningson  was  em- 
ployed'? A.     October  4,  1954. 

Q.  And  what  does  it  show  with  respect  to  date 
of  his  termination?  A.     October  15. 

Q.  Now  looking  at  the  time  card  for  the  payroll 
period  ending  October  9,  1954,  for  him,  what  does 
it  show  with  respect  to  the  [2683]  first  day  that  he 
worked  during  that  period? 

A.  Shows  that  he  reported  for  work  October  5, 
1954,  at  7 :00,  a.m.  He  punched  out,  or  did  not  pimch 
out,  it  is  a  pencil  notation,  "Out  at  11:00'  o'clock, 
a.m." ;  returned  from  his  meal  period  at  11 :49,  a.m. ; 
punched  out  the  end  of  the  shift  at  4:00,  p.m. 
Worked  eight  hours. 

Q.  Now  the  beginning  time  for  him  that  date  is 
in  pencil,  is  it  not  ?  A.     It  is. 

Q.  And  over  in  the  lefthand  column  appears, 
''O.K."  and  some  initial? 

A.     That  is  ''S.S.,"  Steve  Struempf. 

Q.  Now  up  on  the  very  first  line  where  the  time 
punch  could  be  entered  there  appears  to  have  been 
something  inserted  in  pencil  and  then  erased;  is 
that  correct?  A.     That  is  correct. 

Q.  Tell  us  whether  or  not,  looking  at  it,  it  is  the 
same^ — Well,  strike  that. 

Does  it  appear  to  have  been  in  the  far  lefthand 
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column,  "O.K.  S.S.,"  and  then  under  ''In,"  "7"  in 

pencil,  and  under  ''Out,"  "11"  in  pencil^ 

A.     It  appears  so. 

Q.  Now  does  Mr.  Sweningson's  card  show  that 
he  worked  five  hours  on  Saturday,  October  9? 

A.    Yes.   [2684] 

Q.  And  does  it  show  a  total  of  37  hours  for  that 
payroll  period?  A.     Yes. 

Q.  Is  that  information  on  his  personnel  payroU 
record? 

A.  It  is.  It  shows  for  the  payroll  period  ending 
October  9  he  worked  37  hours. 

Q.  Now  the  time  card  for  the  pay  period  end- 
ing October  16  shows  what  date  is  the  last  day  he 
worked  ? 

A.    Friday,  October  15.  [2685] 


*  »  *  * 


Q.  (By  Mr.  Berke)  :  All  right,  you  have  handed 
me  the  personnel  payroll  record  of  Marcia  Frey- 
ling  and  two  time  cards,  have  you  not? 

A.     I  have. 

Q.  What  does  the  personnel  payroll  record  show 
with  respect  to  the  date  that  she  was  employed? 

A.     July  22,  1954. 

Q.  Does  that  payroll  record  contain  entries  for 
the  payroll  period  ending  July  24,  1954,  to'  and  in- 
cluding the  payroll  period  ending  November  20, 
1954?  A.     It  does. 

Q.  Now  I  note  there  is  no  entry  for  the  payroll 
period  ending  October  2,  1954;  is  that  correct? 

A.     That  is  connect.  [2691] 
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Q.  So,  witJi  tliat  exception,  it  contains  entries 
from  July  24  to  and  including  N'ovember  20;  is  that 
correct?  A.     Right,  correct. 

Q.  Looking  at  the  payroll  period  ending  Octo- 
ber 16,  1954,  does  that  show  employment  during 
that  period? 

A.     October  16  shows  she  worked  eight  hours. 

Q.  And  I  show  you  a  time  card,  and  the  top 
portion  of  which  is  in  pencil,  and  it  bears  no  date 
as  to  the  ]3ay  ending  period.  Wliere  did  you  take 
that  card  from,  Mr.  Wilson? 

A.     I  don't  remember. 

Q.  Is  there  a  notation  on  this  card  with  respect 
to  Miss  Freyling  on  the  back? 

A.  (Reading)  "School  girl,  Friday  and  Satur- 
day." 

Q.  Now  is  there  an  entry  that  appears  to'  have 
been  made  by  time  clock  p'im.ching  for  Friday? 

A.  Friday  shows  that  she  checked  in  3:54,  p.m., 
reported  back  from  her  meal  period  at  8:23,  p.m., 
checked  out  at  12:30,  a.m. 

Q.     Workeid  how  many  hours? 

A.     Eight  hours. 

Q.  And  is  that  the  total  number  of  hours  that 
appears  on  that  time  card?  A.     That  is  right. 

Q.  Now  go  to  the  payroll  period  ending  October 
23  on  the  personnel  payroll  record.  What  do'  the 
entries  show  with  respect  to  the  [2692]  number  of 
hours  worked  that  week? 

A.     Shows  October  23  she  worked  eight  hours. 

Q.    Looking  at  her  time  card  for  the  pay  period 
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ending  October  23,  1954,  is  there  an  entry  on  that 

time  card?  A.     There  is. 

Q.    Will  you  tell  us  what  it  shows,  please? 

A.  Shows  that  she  checked  in  in  the  time  clock 
Saturday  morning,  October  23,  at  7:48,  a.m.;  re- 
turned from  her  meal  period  at  12 :53,  p'.m.,  checked 
out  at  the  end  of  the  shift  at  5:00  o'clock;  worked 
eight  hours. 

Q.  How  many  hours  does  it  show  she  worked 
altogether  during  that  period? 

A.     Eight  hours. 

Q.  Is  there  a  notation  on  the  front;  of  the  card 
that  says,  "Over"?  A.     There  is. 

Q'.     And  what  does  it  say  on  the  back? 

A.     (Reading)  "School  girl." 

Q.  Incidentally,  going  back  to  the  previous  time 
card,  on  the  front  of  it  is  a  notation  that  says', 
"Over"?  A.     There  is. 

Q.  And  then  it  contains  on  the  back,  ''School 
girl,  Friday  and  Saturday";  does  it?  A.     Yes. 

Q.  Now  what  is  the  last  entry  on  the  personnel 
payroll  record  [2693]  mth  respect  to.  her  employ- 
ment? 

A.  Payroll  period  ending  November  20,  eight 
hours. 

Q.  Mr.  Wilson,  you  have  handed  me  the  per- 
sonnel payroll  record  and  two  time  cards  for  Renee 
Napier.  I  notice  that  she  is  also,  referred  to  as 
"Rennie,"  R-e-n-n-i-e,  Napier;  is  that  correct? 

A.     Correct. 

Q.    What  does  the  payroll  record  show  with  re^ 
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spect  to  ihe  date  that  she  was  employed  by  the 

Company?  A.     October  1st,  1954. 

Q.  Now  are  there  entries  starting  with  the  pay- 
roll period  ending  October  2,  to  and  including  the 
payroll  period  ending  November  20,  with  the  ex- 
ception of  the — No,  strike  that — ^no  exception,  is 
that  correct?  A.     Right. 

Q.  I  notice  that  on  Line  6  there  is  the  payroll 
period  ending  November  13.  And  then  the  next  line 
7  is  blank.  And  Line  8  has  entries  for  payroll  pe- 
riod ending  November  20.  Is  there  some  reason  for 
the  gap? 

A.     Only  reason  must  be  a  clerical  error. 

Q'.     In  what  respect? 

A.  Inserting  this  payroll  record  sheet  he  must 
have  lined  it  wrong. 

Mr.   Karasick:     Well,   in  other  words,,   I  move 

tO' 

Mr.  Berke:    Is  that  critical,  Mr.  Karasick? 

Mr.  Karasick:  I  move  to  strike  the  witness' 
answer  as  being  opinion  land  conclusion. 

Trial  Examiner:    May  I  see  it,  please? 

Q.  ((By  Mr.  Berke):  Does  the  next  payroll 
period 

Trial  Examiner:     I  think  it  is  obvious,  myself. 

Mr.  Berke:  In  view  of  Mr.  Karasick 's  hyper 
supertechnical  objection,  I  am  going  ahead. 

Q.  (By  Mr.  Berke)  :  Is  the  next  payroU  period 
ending  after  November  13  the  one  ending  November 
20?  A.    It  is. 

Q.    Does  that  appear  on  this  record? 
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A.  It  does.  I  wish  to  correct  a  prior  statement 
I  made  saying  that  this  shows  contimious  employ- 
ment, the  payroll  record  from  October  2  to  the  week 
ending  November  20.  October  30  is  not  shown  as  a 
pay  week  ending  October  30. 

Q.  Oh,  yes.  That  is  not  on  this  record;  is  that 
right!  A.     Right. 

Q.  All  right.  With  that  exception,  then,  it  shows 
employment  entries  from  October  2  to  the  payroll 
period  ending  N^ovember  20;  is  that  right? 

A.     It  does,  yes. 

Q.  Turning  to  the  entries  for  the  payroll  period 
ending  October  16,  what  does  that  show? 

A.  Shows  the  week  ending  October  16  she 
worked  seven  and  three-quarters  hours.  [2695] 

Q.  And  is  there  a  payroll  entiy  for  the  payroll 
period  ending  October  23,  1954? 

A.  There  is.  It  shows  that  she  worked  seven  and 
three-quaii;ers  hours. 

Q.  One  of  the  time  cards  you  handed  me  is  for 
the  payroll  period  ending  October  16,  is  that  cor- 
rect? A.     Correct. 

Q.  And  there  is  just  one  day  recorded  on  there 
as  having  been  worked;  is  that  correct? 

A.     That  is  correct. 

Q.  And  what  day  is  that  and  will  you  tell  us 
what  it  indicates  ? 

A.  Time  punched  in  Friday,  October  15,  1954, 
4:18,  p.m.;  returned  from  Imicli  period  or  meal  pe- 
riod Friday,  8 :24,  p.m. ;  punched  out  at  end  of  sliif t, 
12 :30,  a.m. ;  worked  seven  and  three-quarters  houi^» 
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Q.     12:30,  a.m.,  wliat  day? 

A.     That  would  be  Saturday,  October  16. 

Q.  How  many  hours  did  she  work  altogether 
during  that  pay  period? 

A.     Seven  and  three-quarters. 

Q.  Now  looking  at  the  other  time  card  for  the 
payroll  period  ending  October  23,  what  does  that 
show  with  respect  to  employment  during  that  pe- 
riod? 

A.     Shows  that  she  worked  Saturday,  October  23. 

Q.  All  right.  Now  will  you  tell  us  what  the  en- 
tries are? 

A.  Pimched  in  at  8:15,  a.m.,  Saturday,  October 
23;  returned  [2696]  from  meal  period  1:06,  p.m.; 
pimched  out  at  4 :58,  p.m. ;  worked  seven  and  three- 
quarters  hours. 

Q.  Now  on  the  face  of  the  card  there  is  written 
in  in  pencil  "Over'^;  is  that  correct? 

A.     There  is. 

Q.  And  on  the  reverse  side  appears,  in  pencil, 
''School  girl";  is  that  right?  A.    Right. 

Q.  Now  Mr.  Wilson,  you  have  handed  me:  the 
personnel  payroll  record  of  Catherine  Perry,  have 
you  not?  A.     I  have. 

Q.  What  does  that  show  with  respect  to  the  date 
that  she  was  employed  by  the  Company? 

A.    August  2,  1954. 

■Q.  Now  will  you  look  at  the  record  and  tell  us 
whether  it  shows  entries  for  the  payroll  period  end- 
ing August  7,  through  and  including  the  payroll 
period  ending  December  11,  1954? 
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A.    It  does. 

Q.  Looking  at  the  entry  for  the  payroll  period 
ending  October  16,  1954,  does  it  show  how  many 
hours  she  worked  during  that  week? 

A.     Forty  hours. 

Q.  And  does  it  show  how  much  she  was  paid 
during  that  week? 

A.  G-ross  earnings,  $40.00;  check  No.  478  in  the 
amoimt  of  $13.50  was  issued. 

Q.     $13.50?  [2697] 

A.     I  beg  your  pardon,  correction,  $31.58. 

Q.  Now  will  you  look  at  the  entry  for  the  pay- 
roll period  ending  October  23.  Wliat  does  that  show 
with  respect  to  the  number  of  hours  worked? 

A.     Forty-eight  hours. 

Q.    And  does  it  show  how  much  she  was  paid? 

A.  $48.00;  check  No.  618  in  the  amoimt  of  $37.86 
was  issued. 

Q.  Now  going  down  to  the  last  payroll  period 
entry,  December  11,  1954,  does  it  show  how  many 
hours  she  worked  then? 

A.     Forty-three  hours. 

Q.     Does  it  show  how  much  she  was  paid? 

A.     Forty-three  gross  earnings;  Check  No.  1743 

in  the  amoimt  of  $33.91  was  issued.  [2698] 
*  •»  *  *  * 

Q.  (By  Mr.  Berke) :  Do  you  have  the  payroll 
record  here  of  Edith  Wilson?  A.     I  have. 

Q.  What  does  that  show  mth  respect  to  the  date 
she  was  employed  by  the  Company? 

A.     July  27,  1954. 
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Q.  Does  it  contain  entries  commencing  with  the 
payroll  period  ending  July  31,  1954,  to^  and  includ- 
ing December  11,  1954?  A.    It  does. 

Q.  Turning  to  the  payroll  period  ending  Octo- 
ber 16,  1954,  what  does  it  show  with  respect  to'  the 
number  of  hours  that  Edith  Wilson  worked  that 
period  ?  A.     Forty. 

Q.     Ajid  how  much  was  she  paid? 

A.  Gross  earnings,  $40.00;  check  No.  499  was 
issued  in  the  amoiuit  of  $31.50. 

Q.  Now  are  there  entries  for  the  payroll  period 
ending  October  23,  1954?  A.     There  are. 

Q.  How  many  hours  did  she  work  during  that 
period?  A.     Forty-eight  hours. 

Q.  And  what  does  it  show  with  respect  tO'  the 
amoimt  she  was  paid  for  that  period?  ['2699i] 

A.  Gross  earnings,  $48.00;  check  No.  645  was 
issued  in  the  amoimt  of  $37.86. 

Q.  Going  down  to  the  last  entry,  the  one  for  the 
payroll  period  ending  December  12,  1954,  how  many 
hours  does  it  show  she  worked  that  period  ? 

A.  Payroll  period  ending  December  11  is  forty- 
three  hours. 

Q.    And  how  much  does  it  show  she  was  paid? 

A.  Gross  earnings,  $43.00;  check  No.  1765  was 
issued  in  the  amount  of  $33.91. 

*    *    *    ^e    * 

Q.  (By  Mr.  Berke)  :  You  have  handed  me,  Mr. 
Wilson,  the  personnel  payroll  record  for  an  em- 
ployee by  tlie  name  of  Erma  Bate,  have  you? 

A.    I  have. 
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Q.  What  does  it  show  with  respect  to  the  date 
she  was  employed  by  the  Company^ 

A.    July  19,  1954.  [2700] 

Q.  And  what  does  it  show  with  respect  to^  the 
last  payroll  period  she  worked  in  that  year? 

A.     December  11,  1954. 

Q.  Turning  to  the  payroll  period  entry  for  the 
period  ending  October  16,  1954,  what  does  it  show? 

A.  It  shows  period  ending  October  16,  1954, 
worked  thirty-two  and  one-half  hours. 

Q.  And  how  much  was  she  paid  during  that 
period  ? 

A.  Gross  earnings,  $32.50;  check  No.  391  issued 
in  the  amomit  of  $25.62.. 

Q.  Now  is  there  an  entiy  for  the  payroll  period 
ending  October  23?  A.     There  is. 

Q.    What  does  that  show? 

A.  Period  ending  October  23,  worked  forty- 
eight  hours. 

Q.  What  was  she — ^Does  it  show  what  she  was 
paid? 

A.  Gross  earnings,  $48.00;  check  No.  520  issued 
in  the  amount  of  $37.86. 

Q.  Now  what  do  the  entries  show  for  the  last 
payroll  period  she  worked,  December  12,  1954  ? 

A.  Payroll  period  ending  December  11,  forty- 
one  hours  worked ;  gross  earnings,  $41.00 ;  check  No. 
1687  issued  for  $32.27. 

Q.  I  notice  that  during  the  payroll  period  end- 
ing October  16,  as  you  testified,  the  nmnber  of  hours 
was  thirty-two  and  a  half.  That  appears  hereon;  is 
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that  right?  [2701]  A.     Right. 

Q.  For  the  payroll  period  ending  December  4, 
1954,  the  number  of  hours  that  apx)ears  thereon  is 
also  thirty-two  and  a  half ;  is  it  not  %  A.    Right. 

*    *    *    •x-    * 

Q.  (By  Mr.  Berke) :  Mr.  Wilson,  you  have 
handed  me  the  personnel  payroll  record  and  three 
time  cards  for  Mrs.  Jessie  W.  Smith;  is  that  cor- 
rect? [2702]  A.    Yes. 

Q.  Now  what  does  the  payroll  record  show  with 
resx)ect  to  the  date  of  her  emiDloyment? 

A.     9/13/54. 

Q.  Now  there  had  been  typed  in  ''7"  and  then 
a  blank  space,  and  then  "-54";  is  that  correct? 

A.     Right. 

Q.  And  I  note  that  the  typed  ''7"  is  lined 
through,  and  ''9/13"  in  pencil  appears  above  it;  is 
that  conTct?  A.     Yes. 

Q.  And  what  date  of  termination  appears 
thereon?  A.     November  29,  1954. 

Q.  Now  is  there  an  entry  for  the  payroll  period 
ending  October  16,  1954?  A.     There  is. 

Q.  And  what  does  that  show  with  respect  to  the 
numlDcr  of  hours  worked  that  week? 

A.  Period  ending  October  16,  1954,  twenty-four 
hours. 

Q.    How  much  was  paid  her? 

A.  Gross  pay,  $24.00;  check  No.  487  was  issued 
in  the  amount  of  $21.18. 

Q.  Now  do  you  have  the  time  card  for  that 
period?  A.     I  do  not. 
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Q.    Will  you  please  produce  tliat,  then. 

Now  is  there  an  entry  for  the  payroll  period  end- 
ing October  23,  1954?  [2703]  A.     There  is. 

Q.  Does  that  show  the  mmiber  of  hours  worked 
for  that  payroll  period*? 

A.     Period  ending  October  23,  twenty-four  hours. 

Q.  Same  number  of  hours  as  worked  for  the 
payroll  period  ending-  October  16?  A.     Yes. 

Q.  HoAV  much  was  paid  Mrs.  Smith  for  the  pay- 
roll peiriod  ending  October  23? 

A.  Gross  pay,  $24.00;  check  No.  629  in  the 
amount  of  $21.58  was  issued. 

Q.  Was  the  amoujit  the  same  a:s  was  in  the 
check  issued  for  the  payroll  period  ending  Octo- 
ber 16?  A.     Yes. 

Q.  Do  you  have  the  time  card  here  for  the  pay- 
roll period  ending  October  23?  A.    Yes. 

Q.  And  what  does  that  show  with  respect  to  the 
first  day  worked? 

A.  Punched  in  Thursday,  October  21,  at  7:55, 
a.m.;  she  returned  from  her  hmch  period  12:27, 
p.m.;  pmiched  out  at  the  end  of  the  shift  at 
4:30,  p.m. 

Q.     Worked  how  many  hours? 

A.     Eight  hours.  [2704] 

Q.  Now  what  is  the  last  entry  for  that  payroll 
period?  A.     Saturday,  October  23. 

Q.    Will  you  tell  us  what  it  says? 

A.  Punched  in  at  7:51,  a.m.;  returned  from 
lunch  or  meal  period  12 :52,  p.m. ;  pimohed  out  at 
the  end  of  shift,  5 :01,  p.m. ;  worked  eight  hours. 
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Q.  How  many  hours  all  told  does  it  show  for 
that  payroll  period?  A.    Twenty-four  hours. 

Q.  INTow  the  last  entry  on  the  personnel  payroll 
record  is  for  the  payroll  period  ending  November 
27,  1954;  is  that  right?  A.    Yes. 

Q.  How  many  hours  does  it  show  she  worked 
during  that  period?  A.     Twenty  hours. 

Q.    How  much  was  paid? 

A.  Gross  earnings,  $20.00';  check  No.  1495  was 
issued  in  the  amount  of  $18.00. 

Q.  Now  did  you  have  the  time  card  prepared 
for  the  payroll  period  ending  November  27? 

A.    Yes. 

Q.  And  what  does  that  show  with  respect  to  the 
first  day  worked  during  that  period? 

A.    Monday,  November  22. 

Q.     What  does  it  show? 

A.  Punched  in  at  7 :54,  a.m. ;  returned  from  meal 
[2705]  period  12:25,  p.m.;  punched  out  at  the  end 
of  the  shift,  4:32,  p.m.;  worked  eight  hours. 

Q.  What  is  the  last  entry  on  that  card  with  re- 
spect to  the  date  and  time  worked  that  period? 

A.  Worked  November  24,  Wednesday,  pimched 
in  at  7 :53,  a.m. ;  punched  out  at  12 :03,  p.m. ;  worked 
four  hours. 

Q.     And  how  many  hours  does  the  card  show  she 

worked  altogether  during  that  period? 

A.     Twenty  hours.  [2706] 
»  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Now  you  have  handed  me, 
Mr.  Wilson,  the  personnel  payroll  record  for  Willy 
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Aiignstin;  is  that  connect?  A.     That  is  correct. 

Q.  What  does  that  show  with  respect  to  the 
date  he  was  employed  by  the  Company? 

A.    July  23,  1954. 

Q.  And  are  there  entries  commencing  with  the 
payroll  period  ending  July  24,  1954,  to  and  includ- 
ing the  payroll  period  ending  December  11,  1954? 

A.    Yes. 

Q.  Now  turning  to  the  payroll  period  ending 
October  16,  1954,  what  does  it  show  with  respect 
to  the  niunber  of  hours  he  worked  during  that 
period  ? 

A.  Period  ending  October  16,  1954,  forty-two 
and  one-quai'ter  hours. 

Q.     And  how  much  was  he  paid? 

A.  G-ross  earnings,  $54.93;  check  No.  389  was 
issued  in  the  amoiuit  of  $52.68. 

Q.  Now  is  there  an  entry  for  the  payroll  period 
ending  October  23,  1954?  A.     There  is. 

Q.  How  many  hours  does  it  show  he  worked 
during  that  period?  [2709] 

A.     Fifty  and  one-half  hours. 

Q.    And  what  does  it  show  he  was  paid? 

A.  $65.65  gross  earnings;  check  No.  518  was  is- 
sued in  the  amoimt  of  $61.18. 

Q.  Now  the  last  entry  is  for  the  payi^oll  x>eriod 
ending  December  11,  1954;  is  that  correct? 

A.     Correct. 

Q.  What  does  it  show  as  to  nmnber  of  houi^  he 
worked  during  that  payroll  period? 

A.     Forty-five  and  one-quarter  hours. 
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Q.     And  what  does  it  show  he  was  paid? 

A.  Gross  earnings,  $58.83;  check  No.  1685  was 
issued  in  the  amount  of  $55.76. 

Q.  Mr.  Wilson,  you  have  handed  me  the  person- 
nel payroll  record  of  Joe  Bertoni,  have  you? 

A.     I  have. 

Q.  And  does  that  show  the  date  of  employ menjt 
as  being  September  28,  1954?  A.     It  does> 

Q.  And  are  there  entries  coimnencing  with  the 
payroll  period  ending  Octoher  2,  1954,  to  and  in- 
cluding the  payroll  period  ending  December  11, 
1954?  A.     There  are. 

Q.  Now  turning  to  the  payroll  period  ending 
October  16,  1954,  how  many  hours  does  it  show  and 
what  amount  does  it  show  was  paid  him?  [2710] 

A.  Period  ending  October  16,  1954,  forty-two 
and  one-quarter  hours ;  gross  earnings,  $54.93 ;  check 
No.  321  was  issued  in  the  amoimt  of  $48.08,  with 
notation  that  payment  was  stopped  on  that  check 
and  issued  new  check  1223,  with  an  additional  note, 
"Mailed  check." 

Q.  Will  you  tell  us  what  the  entries  show  with 
respect  to  the  payroll  period  ending  October  23  as 
to  the  nmnber  of  hours  worked  and  the  amoimt  paid 
in  that  period? 

A.  Period  ending  October  23,  forty  hours,  gross 
earnings  $52.00,  check  No.  523  issued  in  the  amoimt 
of  $45.64. 

Q.  Now  going  down  to  the  last  entry  for  the 
payroll  period  ending  December  11,  1954,  tell  us 
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what  the  entry  shows  with  respect  tO'  the  hours  and 

the  amount  paid? 

A.  Period  ending  December  11,  1954,  forty-three 
and  one-half  hours,  gross  earnings  $56.55,  check  'Ro. 
1689  issued  in  the  amount  of  $49.25. 

Q.  Mr.  Wilson,  you  have  handed  me  the  per- 
sonnel payroll  record  and  two  time  cards  for  Rob- 
ert DeVilbis?  A.    I  have. 

Q.  Does  the  payroll  record  show  that  he  was 
employed  on  July  19,  1954?  A.    It  does. 

Q.  And  are  there  entries  begirming  with  the  pay- 
roll period  ending  July  24,  1954,  to  and  including 
the  payroll  period  ending  November  6,  1954? 

A.     Yes.  [2711] 

Q.  Turning  to  the  payroll  period  ending  Octo- 
ber 16,  1954,  does  that  show  how  many  hours  he 
worked  that  week  ? 

A.  Period  ending  October  16,  1954,  worked  nine 
hours. 

Q.     How  much  was  he  paid? 

A.  Gross  eamuigs,  $12.60;  check  No.  417  was 
issued  for  $9.95. 

'Q.  Turning  to  the  entry  for  the  payroll  period 
ending  October  23,  1954,  does  it  show  how  many 
hours  he  worked  during  that  period? 

A.     Eight  hours. 

Q.    What  was  he  paid? 

A.  Gross  earnings,  $11.20;  check  No.  550  was 
issued  for  $8.85. 

Q.     Now  how  many  hours  is  sho^vn  as  having 
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been  worked  on  each  of  the  following  pay  periods, 

namely,  October  30  and  ISTovember  G'? 

A.     Eight  hours  each. 

Q.  Was  he  x)aidj  according  to  the  payroll  record, 
the  same  amount  as  paid  for  the  payroll  period 
ending  October  23?  A.     He  was. 

Q.  Now  I  show  you  one  of  the  timei  cards  for 
Mr.  DeVilbis  for  the  i^ay  period  ending  October 
16,  1954.  Is  it  correct  that  it  contains  entries  only 
for  one  work  day!  A.     That  is  right. 

Q.     Will  you  tell  us  what  it  shows,  please? 

A.  Shows  that  he  came  to  work  Saturday,  Octo- 
ber 16,  and  this  [2712]  is  written  in  in  pen,  8:00', 
a-.m.  To  the  left  of  that  there  are  initials,  ^'S.A." 
He  punched  out  for  the  lunch  period  at  12 :23,  p'.m. ; 
returned  to  work  after  the  lunch  period  at  1:04, 
p.m. ;  punched  out  at  the  end  of  the  shift  5 :38,  p.m. ; 
worked  nine  hours. 

Q.  A¥liat  does  it  show  for  the  total  number  of 
hours  worked  during  that  period? 

A.     Nine  hours. 

Q.  I  show  you  time  card  for  Mr.  DeYilbis  for 
the  pay  period  ending  October  23,  1954.  Is  it  cor- 
rect that  it  shows  entries  for  just  one  work  day? 

A.     That  is  right. 

Q.    Will  you  tell  us  what  it  shows,  please? 

A.  It  shows  that  he  worked  Saturday,  October 
23;  punched  in  on  the  clock  at  7:56,  a.m.;  punched 
out  at  the  meal  i^eriod  11 :59,  a.m. ;  punched  back  in 
at  12 :55,  p.m. ;  punched  out  at  the  end  of  the  shift 
5 :01,  p.m. ;  worked  eight  hours. 
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Q.  What  were  the  total  number  of  hours  worked 
that  period?  A.     Eight  hours. 

Q.  There  is  what  appears  to  be  the  letters, 
"J.A.,"  or ''O"?  A.     "J.A." 

Q.     Who  is  that? 

A.     John  Agnire  uses  that  initial  for — ^lie  is  su- 
perintendent of  the  warehouse.  [2713] 
***** 

Q.  Mr.  Wilson,  you  have  handed  me  the  per- 
somiel  pajrroll  record  of  Lloyd  Mills;  is  that  cor- 
rect? A.     Yes. 

Q.  And  does  it  show  the  date  of  employment  as 
being  October  11,  1954?  A.     It  does. 

Q.  Now  are  there  entries  on  that  record  com- 
mencing mth  the  paja^oU  period  ending  October  16, 
1954,  to  and  including  the  payi^oU  period  ending 
December  31,  1954?  A.    It  does. 

Q.  Turning  to  the  payroll  period  ending  Octo- 
ber 16,  1954,  will  you  tell  us  the  niunber  of  hours 
it  shows  and  how  much  was  paid? 

A..  Period  ending  October  16,  1954,  foriy-six 
hours;  gi'oss  earnings,  $57.50;  check  No.  465  was 
issued  in  the  amount  of  $52.37. 

Q.  Now  turning  to  the  payroll  period  ending 
October  23,  1954,  what  does  it  show  with  respect  to 
the  hours  and  the  amoimt  paid  Mr.  Mills?  [2715] 

A.  Period  ending  October  23,  1954,  worked 
forty-seven  and  three-quarter  hours;  gross  earnings 
were  $59.69;  check  No.  607  was  issued  in  the  amount 
of  $54.10. 

Q.     Now  turning  to  the  payroll  period   ending 
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November  27,  1954,  what  does  that  show  with  re- 
spect to  hours  and  amount  paid  ? 

A.  Period  ending  November  27,  1954,  hours 
worked,  twenty- two  and  three-quarters;  grosis  earn- 
ings, $28.44;  check  No.  1475  was  issued  in  the 
amount  of  $27.59. 

Q.  Now  for  the  payroll  period  ending  December 
18,  what  does  that  show? 

A.  Period  ending  December  18,  1954,  worked 
forty-one  hours;  gross  earnings,  $51.25;  check  No'. 
1819  issued  in  the  amoiuit  of  $47.41. 

Q.  Now  the  last  entry  is  for  the  payroll  period 
ending  December  31,  1954,  als  you  testified.  Will 
you  pleiase  tell  us  what  it  shows  with  respect  to  the 
hours  and  pay? 

A.     Period  ending  December  31,   1954,   worked 
forty  hours;  gross  pay,  $50.00;  check  No.  1888  is- 
sued in  the  amount  of  $46.30.  [2716] 
***** 

Q.  (By  Mr.  Berke) :  Mr.  Wilson,  you  have 
handed  me  the  personnel  payroll  record  and  three 
time  cards  for  Heniy  Narron,  have  you? 

A.    Yes. 

Q.  Wliat  does  the  record  'show  with  respect  to 
the  date  of  Mr.  Narron^s  employment? 

A.    7/8/54. 

Q.  Now  written  in  in  pencil  is  the  word,  "Re- 
tained"; do  you  know  what  that  means? 

A.     I  do  not. 

Q.  Now  what  was  the  date  terminated  indicated 
thereon?  A.     November  6,  1954. 
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Q.  Now  are  there  entries  on  this  record  com- 
mencing with  the  payroll  period  ending  July  10, 
1954,  to  and  including  the  period  ending  November 
6,  1954?  A.     There  are. 

Q.  Now  turning  to  the  payroll  period  ending 
October  16,  1954,  mil  you  tell  us  what  that  shows 
with  respect  to  the  nmnber  of  hours  worked  by 
Mr.  Narron  and  the  amoimt  paid?  Before  you  an- 
swer that,  is  it  correct  that  there  are  twio  entries 
for  the  payroll  period  ending  October  16? 

A.     There  are. 

Q.  All  right.  Will  you  give  us  both  of  those, 
please  ? 

A.  On  Line  3  of  the  personnel  rcicord,  period 
ending  Octol>er  16,  1954,  forty-six  and  a  half  hours; 
gross  earnings,  $60.45;  check  No.  327  issued  in  the 
amoimt  of  $49.94.  [2717] 

Line  4,  period  ending  October  16,  twelve  hours; 
gross  earnings,  $12.00;  check  No.  469  issued  in  the 
amount  of  $11.64. 

Q.  All  right.  Now  will  you  look  at  the  time  card 
for  October  16,  1954.  There  are  two  for  that  period, 
are  there  not,  two  time  cards?  A.     There  are. 

Q.  Now  the  first  one  has  typing  on  the  top  and 
the  pay  period  is  stamped  thereon;  is  that  correct? 

A.     Correct. 

Q.  And  what  are  the^  job  niunbers  indicated  on 
there?  A.     7401  and  7402. 

Q'.  Do  you  know  what  they,  what  jobs  they  indi- 
cate? A.     I  cannot  remember  now. 

Q.     Now  what  is  the  first  entry  on  that  particu- 
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lar  time  card  with  respect  to  the  time  worked  by 

Mr.  Narron? 

A.  Shows  that  he  pimched  in  at  4:54,  p.m., 
Monday,  October  11;  punched  out  for  meal  period 
at  9:31,  p.m.;  pimched  back  in  at  9:59,  p.m.; 
punched  out  at  the  end  of  the  shift  Tuesday  morn- 
ing at  3 :32,  a.m. ;  worked  ten  hours. 

Q.  Now  what  is  the  last  entry  for  a  day  worked 
during  that  period? 

A.     Friday,  October  15 ;  punched  in  at  4 :56,  p.m. ; 

pimched  out  for  meal  period  8:45,  p.m.;  returned 

from  meal  period  9:16,  p.m. ;  pimched  out  the  end 

of  the  shift,  Saturday,  2 :21,  a.m. ;  worked  eight  and 

three-quarter  hours.  [2718] 
***** 

Q'.  (By  Mr.  Berke)  :  Does  the  card  indicate 
whether  he  worked  day  or  night  shift? 

A.     Mght. 

Q.  And  what  are  the  total  niunber  of  hours 
worked  for  that  pay  period  ending  October  16,  1954, 
according  to  the  time  card? 

A.     Forty-six  and  one-half  hours. 

Q.  Will  you  look  at  this  time  card  in  pencil  for 
the  pay  period  ending  Octo]3er  16,  1954.  Is  it  cor- 
rect that  it  has  in  a  circle  the  number  of  8003? 

A.     Correct. 


Q 

A 

Q 

A 
them. 


Will  you  tell  us  what  that  stands  for? 

That  would  be  the  job  number. 

Do  you  know  what  job  that  would  be? 

I  don't  remember.  There  are  too  many  of 
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Q.  Well  is  it  indicated  on  there,  on  tiie  card 
itself,  as  to  wh'at  his  job  wais  at  that  point? 

A.    Night  watclnnan. 

Q.  And  I  note  written  on  the  face  of  the:  card, 
''$1.00";  is  that  correct?  A.     Correct. 

Q.  What  is  the  entry  with  respect  to  a  day  that 
was  worked  or  [2719]  the  period  that  he  worked 
as  shown  by  that  card? 

A.  Written  in  in  pencil  on  the  last  line  of  the 
time  time  clock  brackets,  ''Started  at  7.  Out  at  5.  12 
hours." 

Q.  And  the  total  number  of  hoiurs  is  indicated 
on  that  card?  A.     Twelve  hours. 

Q.  Will  you  turn  to  the  time  card  for  the  pay- 
roll period  ending  October  23,  1954,  for  Mr.  Narron. 
That  card  appears  in  both  pencil  and  ink,  does  it 
not?  A.    It  does. 

Q.  Except  for  the  printed  portions;  is  that 
right?  A.    Right. 

Q.  Now  is  it  correct  that  it  contains  on  the  face 
of  it,  "Night  Watchman"?  A.     It  does. 

Q.    And  No.  8003?  A.    Right. 

Q.  What  is  the  first  entry  on  that  card  with  re- 
spect to  work  by  Mr.  Narron  during  that  period? 

A.  On  the  first  line  in  the  brackets  where  the 
clocks  nonnally  punch:  "In  at  7.  Out  at  5.  10 
hours. " 

Q.     And  that  is  all  in  pencil? 

A.     That  is  in  pencil. 

Q.     Now  what  is  the  last  entry? 

A.     Last  entry  is  in  the  last  line  in  that  block 
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on  the  card  written  in.  pencil:  "In  at  7  a.m.  Out 
at  4" — Beg  your  pardon,  [2720]  no  "a.m."  written. 
"In  at  7.  Out  at  4.  9  hours." 

Q.     And  that  is  in  pencil,  too"? 

A.     That  is  in  pencil. 

Q.  And  what  is  the  total  niunber  of  hours  indi- 
cated on  the  card  for  that  period? 

A.     Fifty-six  hours. 

Q.  Now  the  last  entry  appears  toi  be  for  Novem- 
ber 6,  1954;  is  that  correct'?  A.     Correct. 

Q.  Will  you  please  tell  us  what  it  shows,  as.  to 
the  hours  and  amounts  paid? 

A.  Period  ending  November  6,  1954,  54  hours; 
gross  earnings,  $54.00 ;  check  No.  1013  issued  in  the 
amount  of  $44.88. 

Q.  By  the  way,  does  this  payroll  record  contam 
information  with  respect  tO'  the  payroll  period  end- 
ing October  23,  1954,  that  appears  on  the  time;  card 
for  that  period  that  you  just  testified  about? 

A.     Period  ending  October  23,  1954,  56  hours. 

Q.    What  is  the  amoimt  paid? 

A.     Grross  earnings,  $56.00;  check  No.  611  issued 

in  the  amoimt  of  $46.42.  [2721] 
***** 

Direct  Examination^ — ^(Resiuned) 
Q.     (By  Mr.  Berke)  :     Mr.  Wilson,   during  the 
noon  recciss  you  were  to'  get  the  time  cards  for 
Erma  Bate  for  the  period  ending  October  16  and 
October  23.  Have  you  got  those?  A.    Yes. 

Q.  I  show  you,  Mr.  Wilson,  one  of  the  two  time 
cards  for  Erma  Bate.  You  have  the  one  for  the 
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pay  period  ending  October  16,  1954.  That  is  botli 
printed  and  —  the  information  on  there  is  both 
printed  and  typed  at  the  top,  is  it  not;  except  for 
a  pencilled  notation,  "AVent  home  ill";  is  that  cor- 
rect? A.     Correct. 

Q.  Now,  what  is  the  first  work  day  entry  on  that 
card  ? 

A.  Monday,  October  9' — No,  correction — October 
11,  1954. 

Q.     Will  you  tell  ns  what  it  shows? 

A.  Reported,  checked  in  on  the  clock  Monday 
afternoon  at  3 :59,  p.m.,  reported  back  in  from  meal 
period  at  8:58,  p.m.,  checked  out  Tuesday  morning, 
12:56,  a.m.;  worked  eight  hours.  [2731] 

Q.     What  is  the  last  entry  on  there?' 

A.  Friday,  October  15,  punched  in  at  3 :56,  p.m. 
The  next  indication  is  a  pencil  notation  with  the 
initial  ^'H"  before  it,  4:30. 

Q.     That  also  is  in  xoencil? 

A.     That  also  is  in  pencil. 

Q.     And  that  appears  in  the  "In"  column? 

A.    Appears  in  the  "In"  column. 

Q.    And  what  is  the  time  indicated  for  that  day? 

A.     One-half  hour. 

Q.  And  what  is  the  total  niunber  of  hours 
worked  that  week?  A.    32%. 

Q.     Now  do  you  know  whose  initial  "H"  is? 

Mr.  Karasick:  Well  I  object  to  that.  A  single 
letter  is  not  an  initial. 

Q.  (By  Mr.  Berke) :  All  right.  Do  you  know 
what  the  ''H"  stands  for? 
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A.  "H^^  stands  for  Herrerias,  tiie  night  floor- 
lady. 

Q.  All  right.  Now  look  at  the  time  card  for  the 
pay  period  ending  Octoher  23,  1954.  At  the  top'  is 
it  correct  that  it  is  typed  and  printed  and  the  date 
is  stamped  thereon*?  A.     It  is. 

Q.  By  the  way,  on  the  time  card  for  the  pay 
period  ending  October  16,  the  date  is  also  stamped 
on  there,  is  it  not,  Octoher  16?  [2732] 

A.     It  is. 

Q'.  What  is  the  first  entry  with  respect  to  a 
work  day  on  that  card? 

A.  Monday,  Octoher  18,  checked  in  8:01,  a.m., 
returned  from  meal  period  at  12:57,  p.m.,  checked 
out  at  5 :00,  jDim. ;  eight  hours. 

Q'.  Now  on  the  next  line  there  appears  under 
— well,  will  you  please  read  it? 

A.  The  next  line,  Tuesday,  checked  in  7:54, 
a.m.,  returned  from  meal  period,  12:26,  p.m.  Under 
the  "Out"  column  the  time  clock  reads  3:25,  p.m., 
but  through  that  ''3:25"  there  is  a  pencil  line  and 
written  after  it  is  written  in  in  pencil,  "4:30'." 

Q.     How  many  hours?  A.     Eight  hours. 

Q'.     Now  what  is  the  last  entry  on  that  card? 

A.  Saturday,  October  23,  1954,  checked  in  7:51, 
a.m.,  returned  from  meal  period  12:54,  p.m.,  checked 
out  at  4 :54,  p.m. ;  eight  hours. 

Q.  What  is  the  total  number  of  hours  indicated 
on  the  card  for  that  pay  period? 

A.     Forty-eight  hours. 

Q.    Now  have  you  got  the  time  card  for  the  pay 
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period  ending  October  16  for  Jessie  Smith?  That 

was  Mrs.  Jessie  Smith?  A.    Yes. 

Q.  This  card  for  Jessie  Smith,  Mrs.  Jessie 
Smith,  for  the  pay  [2733]  period  ending  10/16/54 
is  written  in  pencil  at  the  top  except  for  the  por- 
tions that  are  printed;  is  that  correct? 

A.     That  is  correct. 

Q.     And  the  first  entry  for 

Mr.  Karasick:  Pardon  me.  May  I  have  that  last 
question  and  answer? 

(Question  and  answer  read.) 

Mr.  Karasick:    Gro  ahead. 

Q.  (By  Mr.  Berke)  :  Will  you  tell  us  what  date 
and  what  entry  appears  thereon  for  the  first  work 
day  shown  on  that  card  for  that  period? 

A.  First  entry,  Tuesday,  October  12,  checked  in 
3:56,  p.m.,  returned  from  meal  period  8:58,  p.m., 
checked  out  at  1:01,  a.m.,  Wednesday,  eight  hours 
worked. 

Q.  And  what  is  the  last  day  indicated  on  there 
as  having  been  workd? 

A.     Thursday,  October  14. 

Q.    Will  you  tell  us  what  it  shows? 

A.  Under  the  ''In"  colmim  it  has  been  stamped 
over  and  it  is  not  very  distinct.  The  ''Thursday" 
is  plain,  but  the  time^ 

Q.  The  time  can  be  either  4:01  or  3:54,  is  that 
correct,  depending  on  which 

A.     Could  be. 

Q.  In  any  event,  both  figures,  one  is  stamped 
over  the  other;  is  that  right?   [2734] 
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A.     That  is  right. 

Q.    What  is  the  next  entry? 

A.  Reported,  checked  back  in  from  meal  period 
8 :25,  p.m.,  Thursday ;  checked  out  end  of  shift  12 :31, 
a.m.,  Friday;  eight  hours ^  work. 

Q:  Now  in  the  far  lefthand  column  oppoisite  the 
stamped  over  time  appears  a  letter  ''H"  in  pencil. 
Do  you  know  what  that  is? 

A.  It  indicates  the  floorlady  Herrerias  okaying 
tlie  stamped  over  time. 

Q.  And  how  many  hours  does  the  card  show 
worked  that  week? 

A.    Twenty-four  hours.  [2735] 
***** 

Q.  Mr.  Wilson,  at  my  request  did  you  check  the 
Appendices  to  the  Complaint  in  this  hearing  against 
the  Company's  payroll  records  to  determine  whether 
any  of  the  people  listed  in  the  Appendices  were 
people  who  did  not  return  to  complete  or  work  the 
night  shift  on  October  15,  1954?  A.     I  did. 

Q.  I  show  you  a  document  marked  for  [2737] 
identification  as  Respondent's  19  and  ask  you  what 
that  is. 

(Thereupon  the  docmnent  above  referred  to 
was  marked  Respondent's  Exhibit  No.  19  for 
identification.) 

A.  That  is  a  list  of  employees  whose  names  ap- 
pear in  Appendix  A  of  the  Complaint  who  did  not 
return  to'  work  on  the  night  shift  of  October  15, 
following  the  meeting  of  those  two  shifts. 
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Q.  Where  was  the  infonnation  that  appears  on 
Respondent's  19  taken  from? 

The  Witness:  May  I  ask  you  to  put  that  ques- 
tion again? 

Mr.  Berke :  Yes.  Will  you  give  him  the  question? 
(Question  read.) 

A.  From  the  payroll  cards,  payroll  personnel 
records. 

Q.     (By  Mr.  Berke) :    From  time  cards? 

A.     Time  cards. 

Q.  And  are  the  time  cards  and  the  payroll  per- 
sonnel records  for  all  the  individuals  listed  thereon, 
some  29  individuals,  here  in  the  hearing  room? 

A.     They  are. 

Q.  NoAV  opposite  the  names  of  the  individuals 
listed  on  Respondent's  19  for  identification  are 
parentheses  with  figures  in  tliem.  What  do  they 
represent  ? 

A.  The  numerals  in  tlie  parentheses  indicate  the 
numerical  position  which  these  names  or  persons 
appear  either  in  the  female  or  male  list  of  Ap- 
pendix A  of  the  Complaint.  Some  of  these  individ- 
uals also'  appear  in  Appendix  B  of  the  Complaint. 
[2738]  And  there  is  a  second  parentheses  there  list- 
ing those  appearing  in  B. 

Mr.  Berke:    I  offer  Respondent's  19  in  evidence. 

Trial  Examiner:    Any  objection? 

Mr.  Karasick:    Objected  to  on  the  same  grounds 

and  for  the  same  reasons  as  were  advanced  with 

respect  to  Respondent's  Rejected  Exhibit  18.  [2739]' 
*  »  *  *  » 
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Trial  Examiner:  Well,  if  there  is  an  objection, 
I  will  have  to  sustain  the  objection.  [2740] 

TT        7v        w        TT        w 

Q.  (By  Mr.  Berke) :  Mr.  Wilson,  I  show  you. 
the  time  card  for  the  pay  period  ending  October 
16,  1954,  for  Lyman  Alhnan,  which  you  handed  me, 
and  at  the  top  there  is  a  pencilled  notation.  What 
does  that  say?  A.     "Quit  October  15." 

Q.  And  going  down  to  October  15  on  the  card, 
is  there  any  entry  for  that  day  at  all?' 

A.  Punched  out  Friday,  1:28,  but  that  was  the 
completion  of  the  Thursday  shift. 

Q.    Which  began  at  what  time? 

A.     4 :00  o'clock  Thursday,  the  14th. 

Q.  Is  there  anything  to^  indicate  that  he  began 
or  completed  his  shift  on  Friday?  A.    No. 

Trial  Examiner:    He  didn't  even  punch  in  then? 

Mr.  Berke:    No. 

Q.  (By  Mr.  Berke) :  Turning  to  the  time  card 
of  Richard  Breuer  for  the  pay  period  ending  Octo^ 
ber  16,  1954,  there  is  a  pencilled  [2742]  notation  at 
the  top.  What  does  that  state? 

A.     ''Quit  10/15." 

Q.  And  going  down  to  the  October  15  entry  on 
that  card,  what  appears;  on  there? 

A.  October  15,  in  the  first  "In"  bracket  it  has 
been  stamped  over.  The  time  appears  tO'  be  checked 
in  at  3:38,  p.m.,  Friday.  It  is  stamped  over  with 
4:17.  The  "Out"  time  shown  is  Friday,  4:17,  p.m. 
Time,  one -half  hour. 

Mr.  Karasick:    May  I  see  that?  O.K. 
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Q.  (By  Mr.  Berke)  :  I  show  you  tlie  tmie  card 
for  Virginia  Brott  for  tlie  pay  period  ending  Octo- 
ber 16,  1954.  Is  it  correct  that  among  other  things 
(at  the  top  of  that  card  are  the  words,  "Quit  Octo- 
ber 15"? 

A.     There  are  words  to  that  effect,  correct. 

Q.  To  that  effect,  or  are  the  words  as  I  read 
them  ? 

A.  I  didn't  answer  loroperly.  The  words  are 
there  as  you  read  them. 

Q.  Will  you  go  dovm  to  the  October  15  date  on 
that  card  and  tell  us  what  it  shows,  please? 

A.     Checked  in  time  clock  3:56,  p.m.,  Friday. 

Q.  And  is  that  all  that  is  indicated  by  way  of 
"In"  and  "Out"  time  for  that  day? 

A.     That  is  all  there  is  indicated. 

Q.  What  was  the  total  time  calculated  as  having 
been  worked  that  day?  [2743] 

A.     One-half  hour. 

Q.  I  show  you  the  time  card  for  Elizabeth 
Cooley  for  the  pay  period  ending  October  16,  1954. 

Mr.  Karasick:  Pardon  me.  May  I  intermpt  yoii 
again?  You  asked  about  the  time  calculated  for 
working  that  day.  You  mean  there  is  a  pencil  nota- 
tion on  the  time  card  which  shows  that  there  wa;s 
a  half  hour  after  a  pimch-in  whicli  shows  only  3:56 
and  no  punch-out?  Is  that  right? 

Mr.  Berke :    That  is  correct. 

Q.  (By  Mr.  Berke)  :  Now  with  respect  to  Eliza- 
beth Cooley 's  card  for  the  pay  period  ending  Octo- 
ber 16,  1954,  among  other  things  at  the  top  of  the 
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card  appears  the  following:  "Quit  October  15,"  is 

that  correct?  A.     Correct. 

Q.  Now  will  you  go  down  to.  the  date  October 
15  and  tell  us  what  appears  in  the  card  for  that 
day? 

A.  Under  the  ''In"  column,  rang  in  at  3:54, 
p.m.;  under  the  "Out"  coliunn,  4:30,  p.m. 

Q.  And  how  much  time  is  indicated  on  there  as 
having  been  worked  or  having  been  calculated? 

A.     One-half  hour. 

Q.  Will  you  turn  to  the  time  card  for  Anna 
Hance  for  the  pay  period  ending  October  16,  1954. 
There  is  a  word  written  in  pencil  at  the  top'  of  the 
card  which  is  what?  A.     "Quit."  [2744] 

Q.  Will  you  look  down  to  the  October  15  entry 
on  that  card  and  tell  us  what  it  shows? 

A.  Rang  in  time  clock  6:55,  a.m.  Checked  out 
10:57,  a.m. 

Q.  What  is  the  total  niunber  of  hours  that  ap^ 
pears  on  the  card  for  that  day? 

A.    Pour  hours. 

Q.     And  that  is  for  the  15th,  is  it? 

A.     15th  is  correct. 

Q.  Will  you  look  at  the  time  card  for  the  pay 
period  ending  October  16,  1954,  for  Kathleen  Hon- 
tar.  At  the  top  of  the  card  there  appears  in  pencil, 
''Quit  October  15";  is  that  corect? 

A.     That  is  correct. 

Q.  Will  you  go  down  to  the  October  15  entry 
on  that  card  and  tell  us  what  it  shows,  please? 

A.     Checked  in  3:57,  p.m.  Checked  out  4:32,  p.m. 
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Q.    How  much  time  is  indicated  on  that  card 

for  that  day?  A.     One-half  hour. 

***** 

Mr.  Berke:  Mr.  Trial  Examiner,  you  had  indi- 
cated i>revioaisly,  and  I  overlooked  your  request, 
that  you  would  like;  to  have  some  information  about 
Lyman  Allman.  And,  before  I  go  on  further,  I  will 
ask  Mr.  Wilson  about  it.  You  wanted  tO'  know  what 
shift  he  worked  on.  [2745] 

Q.  (By  Mr.  Berke)  :  Is  it  correct  his  time  card 
for  the  pay  period  ending  October  16,  19'54,  indi- 
cates he  worked  the  night  shift? 

A.     That  does. 

Q.    What  was  his  job  munber?  A.    7102. 

Q.  And  what  does  that  indicate  as  to^  the  type 
of  job  he  had,  Mr.  Wilson? 

A.  That  v/a,s  in  the  caainery  along  the^  prepara,- 
tion — receiving  and  preparation  work.  I  don't  know 
in  particular  which  job  that  would  be. 

Trial  Examiner:  May  I  see  it  just  a  second? 
Do  you  mind  if  I  ask  one  more  question? 

Q.  (By  Trial  Examiner) :  Will  you  read  to  us, 
Mr.  Wilson,  the  total  nmnber  of  hours  for  eiaeh  of 
the  weeks  during  his  emi>loyment? 

A.    Period  ending  September  4,  1954,  21  hoursi. 

Period  ending  September  11,  38  hours. 

Period  ending  September  18,  37  hours. 

Period  ending  September  25,  24  hours. 

Period  ending  October  2,  41%  hours. 

Period  ending  October  9,  33%  hours. 

Period  ending  October  16,  37%  hours. 
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Trial  Examiner:    Thank  you.  [2746] 

Q.  (By  Mr.  Berke) :  Now,  Mr.  Wilson,  will 
you  look  at  the  time  card  of  ISTorma  Morien  for  the 
pay  period  ending  Octoher  16.  There  is  a  pencilled 
notation  on  the  top  reading,  ''Quit  October  15,"  is 
there  not?  A.     There  is. 

Q.  Will  you  turn  to  the  October  15  date  on  that 
card  and  tell  us  what  entries  appear  thereon  ? 

A.     Checked  in  3 :55,  p.m. 

Q.  Is  there  any  time  pimched  out  or  clocked 
out  I  A.     There  is  no  time  out. 

Q.    What  is  the  necxt  entry  on  that  date? 

A.     One-half  hour. 

Q.     And  that  is  in  pencil? 

A.     That  is  in  pencil. 

Q.  Will  you  turn  to  the  time  card  of  Bernice 
Niuies  for  the  pay  period  ending  October  16,  1954, 
and  looking  at  the  top  thereof,  is  there  in  pencil  the 
words,  "Quit  October  15'^?  A.     There  is. 

Q.  Now  going  to  that  date  on  this  card,  will  you 
tell  us  what  the  entries  are? 

A.  Checked  in  3:59,  p.m.  And  that  is  the  only 
time  clock  entry.  One-half  hour. 

Q.     And  that  one-half  hour  is  in  pencil? 

A.     In  pencil. 

Q.  There  is  no  time  pimched  or  clocked  for 
"Out,"  is  there?  A.     There  is  not.  [2747] 

Q.  Now  will  you  turn  to  the  timci  card  of  Albert 
Rahm  for  the  pay  period  ending  October  16,  1954. 
Is  it  correct  that  among  otiier  things  in  pencil  at 
the  top  appears  "Quit  10/15"?  A.     There  is. 
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Q.  Will  you  go  to  tlie  entries  for  that  date  on 
the  card  and  tell  us  what  they  show'? 

A.  Checked  in  time,  4:50.  There  is  some  kind 
of  mark  over;  it  isn't  distinct;  it  doesn't  look  like 
it  has  been  stamped  over,  but  it  is  time  clocked 
4:50.  Under  the  first  column,  checked  in,  Friday, 
that  is  the  15th  of  October,  4:56.  Checked  out  5:31. 
Stamped  over^ — that  is  5:31,  p.m. — Stamped  over 
the  portion  of  the  first  colmnn  is  the  Friday,  the 
"Fr"  is  not  entirely  distinct. 

Q.     It  got  over  into  the  "In"  column? 

A.     Into  the  "In"  column. 

Q.  On  top  of  the  ''56,"  the  "56"  in  the  4:56, 
in  the  end  column?'  A.     That  is  correct. 

Q.  What  is  the  other  entiy  on  the  card  there 
for  that  date?  A.     In  pencil,  one-half  hour. 

Q'.  Will  yoTi  look  at  the  time  card  for  the  pay 
period  ending  October  16,  1954,  for  Evelyn  Schnun. 
Is  it  correct  at  the  top  in  pencil  appear  the-  words, 
"Quit  October  15"?  A.     They  do. 

Q.  Will  you  go  down  to  the  date  on  that  card 
and  tell  us  what  [2748]  the  entries  are  for  that 
date? 

A.     October   15,   Friday,   checked   in   3:54,   p.m. 

There  is  no  other  time   clock  entry  shoiwing  any 

time  checked  out.  In  pencil,  one-half  hour. 
***** 

Q.  (By  Trial  Examiner)  :  With  respect  to  Al- 
bert Rahm,  there  are  some  initials  apparently  okay- 
ing a  mistake  or  deviation  from  the  time  card  that 
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you  had  a  minute  ago.  Can  you  state  for  the  record 

whose  name  that  would  represent! 

A.     Charles  Williams. 

Q.     Night  Foreman? 

A.     Night  Foreman  of  the  cannery. 

Q.    And  that  correction  was  for  what  date? 

A.     10th. 

Q.     Octoher  10th? 

A.  Let  me  correct  thait — ^Let's  see — 12th,  Tues- 
day the  12th. 

Q'.     11th,  wouldn't  that  be?  [2749] 

Mr.  Berke :    No.  Tuesday,  October  12. 

Trial  Examiner:  I  thought  you  said  12.  I  asked 
for  correction. 

Should  be  12. 

The  Witness:     12. 

Trial  Examiner:    October  12,  1954. 

The  Witness:    Tuesday,  the  12th. 

Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  did  you  check 
the  Appendices  to  the  Complaint  against  the  pay- 
roll records  of  the  Company  for  the  purpose  of 
determining  which  individuals  who  appear  in  the 
Appendices  were  individuals  that  had  worked  on 
the  night  shift  and  were  laid  oif  on  October  15, 
1954,  but  completed  their  shift  on  that^  day? 

A.    I  did. 

Q.  And  have  you  the  records  here,  the  time  cards 
and  the  personnel  payroll  records  of  such  individ- 
uals? A.     I  have. 

Mr.   Berke:     Let  the  record  show  that  I  have 
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handed  those  to  Counsel  for  the  General  Counsel, 

as  I  have  the  previous  payroll  records. 

Trial  Examiner:    Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:     On  the  record. 

Q.  (By  Mr.  Berke) :  Mr.  Wilson,  you  handed 
me  the  time  card  and  personnel  payroll  record  for 
Ethel  Blair,  did  you  not?  A.     Yes.  [2750] 

Q.  Now  her  personnel  payroll  record  shows  that 
she  was  employed  on  July  22,  1954;  is  that  correct? 

A.     It  does. 

Q.  Her  employment  terminated  with  the  Com- 
pany on  October  15;  is  that  correct? 

A.     Correct. 

Mr.  Karasick:  Well  now,  her  personnel  card 
contains  a  notation  in  ink  with  the  date  of  termina- 
tion 10/15;  is  that  what  you  are  saying? 

Mr.  Berke:  Yes,  tliat  is  what  I  am  saying.  What 
is  wrong? 

Q.  (By  Mr.  Berke)  :  Now  the  personnel  record 
has  for  the  month  of  October  three  separate  entries, 
does  it  not?  A.     It  does. 

Q.  For  the  payroll  period  ending  October  2, 
payroll  period  ending  October  9,  and  xoayroll  period 
ending  October  16;  is  that  correct? 

A.     It  does. 

Q.  Looking  at  her  time  card,  the  payroll  period 
ending  October  16,  1954,  is  it  correct  that  shows 
she  worked  on  the  night  shift? 

A.    Yes,  it  does. 

Q.     And  will  yoTi  look  at  the  entries  for  October 
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15  on  that  card  and  tell  us  what  they  show,  please  ? 

A.  Checked  in  Friday,  October  15,  4:06,  p.m. 
Checked  back  from  meal  period,  8 :23,  p.m.  Checked 
out  end  of  shift,  Saturday,  1 :36,  a.m.  [2751] 

Q.  And  on  the  righthand  side  in  pencil  appears 
the  figure  "9,"  is  that  correct?  A.     Correct. 

Q.     That  stands  for  what? 

A.     The  nimiber  of  hours  worked. 

Q.     That  day?  A.     That  day. 

Q.     How  many  hours  had  she  worked  that  week? 

A.     461/2. 

Q'.  Now  does  that  information  appear  on  her 
personnel  payroll  record,  and  if  so  will  you  read  it, 
please  ? 

A.  Her  personnel  record,  period  ending  October 
16,  46%  hours. 

Q.    And  will  you  read  the  amount  that  was  paid  ? 

A.  Gross  earnings,  $49.75;  check  E'o.  333  in  the 
amomit  of  $46.25  wais  issued.  I^otation  on  the  record 
that  the  check  was  mailed. 

Q.  And  are  there  any  further  entriesi  on  the 
persomiel  payroll  record  of  Ethel  Blair  after  the 
payroll  xoeriod  ending  October  16,  1954? 

A.  No  other  entries  except  the  totals  for  the 
quarter  and  the  year  at  the  bottom  in  pencil. 

Q.  Yoii  have  handed  me  tlie  personnel  payroll 
record  and  time  card  for  Doris  Browning;  is  that 
correct?  A.     Correct.  [2752] 

Q.  And  the  personnel  payroll  record  shows  date 
employed  July  20,  1954,  does  it?'  A.     It  does;. 

Q.     Now  typed  after  "Date  Employed"  is  July 
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9,  1954,  and  a  pencil  line  appears  through  ''9"  and 

above  it  is  Avritten  in  pencil,  "20."  Is  that  correct? 

A.     Correct. 

Q.  And  the  date  tenninated  appears  in  ink  as 
10/15;  is  that  correct?  A.     It  does. 

Q.  NoAv  for  the  month  of  Octol^er  on  the  person- 
nel payroll  record  there  appear  three  entries,  do 
there  not,  covering  the  payroll  period  ending  Octo- 
ber 2,  October  9,  and  October  16;  is  that  collect? 

A.     That  is  correct. 

Q.  Turning  to  the  tmie  card  for  Doris  Brown- 
ing for  \hQ  period  ending  October  16,  1954,  that 
indicates  she  worked  on  the  night  shift,  does  it  not  ? 

A.     It  does. 

Q.  And  will  yon  turn  to  the  entries  for  October 
15  on  that  card  and  tell  us  what  they  show? 

A.  October  15,  Friday,  checked  in  3:56,  p.m., 
returned  from  meal  period  8:26,  i).m.,  checked  out 
at  end  of  shift,  Saturday,  12:32,  a.m.,  and  worked 
eight  hours.  [2753] 

Q.  And  what  are  the  total  mmiber  of  hours  as 
indicated  on  the  card  she  worked  for  that  period? 

A.     Foriy  hours. 

Q.  Are  there  any  entries  on  the  personnel  pay- 
roll record  of  Doris  Bro^vning  after  October  16, 
that  is  after  the  period  ending  October  16,  1954? 

A.  There  are  no  entries  except  the  totals  for  the 
year  and  the  quarter. 

Q.    Which  appear  at  the  bottom? 

A.    Bottom  of  the  page. 

Q.     Now  you  have  handed  me  the  payroll  per- 
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sonnel  record — or  strike  that — ^the  personnel  x)a,yroll 
record  and  the  time  card  for  Helene  Edwards;  is 
that  correct?  A.     That  is  correct. 

Q.  Now  on  the  payroll  record,  date  employed  is 
indicated  as  July  22,  1954;  is  that  right? 

A.     That  is  correct. 

Q.  Date  terminated  contains  a  notation  in  ink, 
"10-15";  is  that  correct?  A.     Correct. 

Q.  Now  on  this  same  record  thiere  are  three  en- 
tries for  the  month  of  October  covering  the  payroll 
periods  ending  October  2,  October  9',  October  16; 
is  that  correct?  A.     That  is  correct. 

Q.  Will  yon  turn  to  the  time  card  for  Helene 
Edwards  for  the  [2754]  period  ending  October  16, 
1954,  and  going  to  the  entries  for  October  15  will 
you  please  tell  us  what  they  show? 

A.  Friday,  October  15,  the  "In"  punch  has  been 
stamped  over.  I  can't  make  it  all  out.  Looks  like 
4:25.  There  is  written  in  pencil  immediately  over 
tliat  niunber  "4,"  indicating  4:00'  o^clock.  She 
pimched  in  from  the  meal  period  at  8:30,  p.m. 
Punched  out  at  1:36,  a.m.,  Saturday  morning. 
Worked  nine  hours. 

Q.  And  what  are  the  total  number  of  hours  indi- 
cated on  the  card  for  that  period  ?  A.     36%. 

Q.  Groing  to  Helene  Edwards'  personnel  payroll 
record,  are  there  any  entries  for  any  period  after 
the  period  ending  October  16,  1954? 

A.  There  are  noi  entries  after  the  week  ending, 
the  period  ending  October  16,  1954,  except  the  total 
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for  the  quarter  and  tiie  year  at  tiie  bottom  of  the 

page. 

Q.  Now  you  have  handed  me  the  personnel  pay- 
roll record  and  time  card  for  Nancy  R.  Mazzucchi; 
is  that  right?  A.     That  is  right. 

Q.  And  is  the  date  of  employment  indicated  on 
there?  A.    Written  in  in  pencil,  9/14/54. 

Q.  And  is  the  date  of  termination  indicated  on 
there,  date  terminated  contained? 

A.     Written  in  ink,  October  15. 

Q.  Now  is  it  correct  that  for  thei  month  of  Octo- 
ber, 1954,  [2755]  there  are  three  entries  for  the  pay 
periods  ending  October  2,  October  9,  and  Octo- 
ber 16?  A.     There  are. 

Q.  Now  going  to  the  time  card  for  Nancy  Maz- 
zucchi, is  it  correct  that  there:  is  indicated  on  there 
that  she  worked  the  night  shift?  A.     It  is. 

Q.  Will  you  turn  to  the  entries  for  October  15 
on  that  card  and  tell  us  what  they  show? 

A.  Friday,  October  15,  checked  in  at  4 :00,  p.m. ; 
checked  in  after  meal  period,  8:25,  p.m.;  checked 
out  12 :35,  a.m.,  Saturday  morning,  at  end  of  shift ; 
worked  eight  hours. 

Q.  And  v/hat  Y\^as  the  total  number  of  hours  for 
that  pay  period  as  indicated  on  the  time  card? 

A.     Foriy  hours. 

Q.  Now  are  there  any  entries  on  the  personnel 
payroll  record  for  any  payroll  period  after  the  pe- 
riod ending  October  16,  1954? 

A.  There  are  no  entries  excepting  the  totals  at 
the  bottom  of  the  page. 
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Q.     For  the  quarter  and  year? 

A.     For  tlie  quarter  and  year. 

Q.  Now  you  have  handed  me  the  personnel  pay- 
roll record  and  time  card  of  David  Darden ;  is  that 
correct?  A.     That  is  correct. 

Q.  Looking  at  the  personnel  joayroU  record,  what 
is  the  date  [2756]  indicated  for  date  employed? 

A.     July  29,  1954. 

Q.  And  what  is  the  date  for  datei  terminated 
indicated  thereon  ?  A.     October  15. 

Q.  Now  is  it  correct  that  the  persomiel  payroll 
record  contains  three  entries  for  the  month  of  Octo- 
ber for  the  payroll  periods  ending  October  2,  Octo- 
ber 9,  and  October  16  ?  A.     It  is  correct. 

Q.  Novv^  turning  to  the  time  card  for  Da"^T.d  Dar- 
den for  the  payroll  period  ending  October  16,  1954, 
is  it  correct  that  it  indicates  thereon  that  he:  worked 
the  night  shift?  A.     It  does. 

Q.  Will  you  turn  to  the  entries  for  October  15 
and  tell  us  what  they  show? 

A.  Friday,  October  15,  checked  in  3:59,  p.m.; 
checked  out  for  meal  x>eriod,  9:02,  p.m.;  returned 
from  meal  period,  9:13,  p.m.;  checked  out  at  end 
of  shift,  2:31,  a.m.,  Saturday;  hours  10%. 

Q.  Now  what  does  the  time  card  indicate  with 
respect  to  the  total  nimiber  of  hours  worked  for 
that  pay  period?  A.     54-3/4ths. 

Q.  Turning  again  to  the  personnel  payroll  rec- 
ord, does  it  contain  any  entries  for  any  payroll 
period  after  the  payroll  period  ending  October  16, 
1954? 
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A.  It  does  not  contain  any  entries  except  the 
totals  for  the  quarter  and  tlie  year  at  the  bottom 
of  tlie  page.  [2757] 

Q.  Now  you  have  handed  me  the  personnel  pay- 
roll record  and  time  card  of  Harry  McCall;  is  that 
correct?  A.     That  is  correct. 

Q.  What  does  the  personnel  payroll  record  indi- 
cate as  to  date  employed? 

A.     September  29,  1954. 

Q.  And  what  does  it  indicate  as  tO'  date  ter- 
minated? A.     October  15. 

Q.  Now  is  it  coiTect  that  tiie  personnel  payroll 
record  contains  three  entries  for  the  montib.  of  Octo- 
ber for  tlie  payroll  periods  ending  October  2,  Octo- 
ber 9,  and  October  16  ?  A.     It  does. 

Q.  Turning  to  the  time  card  for  the  pay  period 
ending  October  16,  1954,  is  it  correct  that  Mr.  Mc- 
Call's  time  card  indicates  he  worked  the  night  shift? 

A.    It  does. 

Q.  Now  mil  you  go  to  tlie  October  15  entry  on 
that  card  and  tell  us  what  it  shows? 

A.  Friday,  October  15,  checked  in  four  p.m.; 
checked  in  after  meal  period,  8:26,  p.m.;  checked 
out  at  end  of  shift,  1:19,  a.m.,  Saturday;  worked 
8-3/4ths  hours. 

Q.  What  does  the  card  show  for  the  total  nmn- 
ber  of  hours  worked  that  week?  A.     42-3/4ths. 

Q.  Now  looking  again  at  tlie  personnel  payroU 
record,  does  that  [2758]  contain  any  entries  for  pay- 
roll periods  after  the  payi'oll  x^eriod  ending  Octo- 
ber 16? 
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A.  It  contains  no  entries  except  the  total  at  tlie 
bottom  of  the  page  for  the  quarter. 

Q'.  You  have  handed  me  the  personnel  payroll 
record  and  time  card  of  Alvin  Marra,  is  that  cor- 
rect? A.     That  is  correct. 

Q.  What  does  the  personnel  payroll  record  shoiw 
with  respect  to  when  Mr.  Marra  was  employed,  date 
employed  %  A.     July  21,  1954. 

Q.  And  what  does  it  show  with  respect  to  date 
terminated'?  A.     October  15. 

Q.  Now  is  it  correct  that  that  record  contains 
entries  for  tlie  month  of  October  covering  the  pay- 
roll periods  ending  October  2,  October  9',  and  Octo- 
ber 16?  A.     It  does. 

Q.  Looking  at  Mr.  Marra 's  time  card  for  the 
pay  period  ending  October  16,  1954,  does  it  indicate 
that  he  worked  the  night  shift?  A.     It  does. 

Q.  Will  you  go  to  the  October  15  entiy  and  tell 
us  what  it  shows? 

A.  In  pencil  is  written  in,  in  pencil  imder  the 
"In,"  "12."  And  it  is  initialed  by  '^C.R.W." 

Q.  Now,  is  that  the  same  person  you  indicated 
before?   [2759] 

A.     Charles  Williams,  the  night  foreman. 

In  ink,  it  is  written  in  on  the  "Out"  time,  11:00. 
That  is  initialed  by  "S.A." — I  don't  know  whether 
that  is  an  "A";  whether  that  is  "A.A."  or  "A.H." 
I  can't  make  it  out. 

Worked  10-3/4ths  hours. 

Q:     That  "11"  appears  in  ink,  does  it? 

A.    It  does. 
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Q.     And  the  initials  "S.A."  are  also  in  ink? 

A.    Yes. 

Q,  And  the  10'-3/4:ths  hoiirs  are  in  ink;  is  that 
right?  A.     Right. 

Q.  What  is  the:  total  number  of  hours  mdicated 
on  tlie  card  for  that  pay  period  ? 

A.     38-3/4ths  hours. 

Q.  Looking  again  at  the  personnel  payroll  rec- 
ord of  Mr.  Marra,  are  there  any  entries  there  for 
the  payroll  periods  after  the  period  ending  Ooto^ 
ber  16? 

A.     There  are  no  entries  except  the  totals  on  the 

bottom  of  the  page  for  the  quarter  and  the  year. 
***** 

Q.  (By  Mr.  Berke)  :  Where  the  pencilled  nota- 
tion in  the  "In"  coliunn  for  October  15  on  Mr. 
Marra 's  time  card  indicates  "12/'  is  that  your  un- 
derstanding that  is  12  midnight?  A.     Correct. 

Q.     Pardon?  A.     It  does. 

Q.  And  "SA"  in  the  column  to  the  left  of  the 
numeral  indicating  11:00  o^clock,  what  do  they 
stand  for?  A.     Saturday. 

Q'.  That  indicates  that  he  ixmched  out  on  Sat- 
urday at  11:00  o'clock,  does  it? 

A.    Yes.  11:00  in  the  morning. 

Q.  Now  you  have  handed  me  the  personnel  pay- 
roll record  and  time  card  for  Charles  Pozzi ;  is  that 
correct?  A.     Correct. 

Q.  Is  it  correct  that  the  personnel  payroll  rec- 
ord indicates  date  employed  9!-27-54? 

A.    It  does.  ♦ 
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Q.    And  date  teGnninated  10-15'?  A.    It  does. 

Q.  And  is  it  also  correct  that  that  record  con- 
tains entries  [2761]  for  tlie  payroll  periods  in  the 
month  of  October  ending  Octoher  2,  October  9,  and 
October  16?  A.     It  does. 

Q.  Looking  at  Mr.  Pozzi's  time  card  for  the 
payroll  period  ending  October  16,  1954,  is  it  cor- 
rect that  it  contains  the  notation  that  he  worked  on 
the  night  shift?  A.     It  does. 

Q.  Will  you  turn  to  the  October  15  entries  on 
that  card  and  tell  us  what  they  show? 

A.  Friday,  October  15,  checked  in  at  3:55,  p.m. 
The  next  colmnn  "Out"  in  pencil  is  written  one^ 
half.  The  out  time  at  the  end  of  shift,  Saturday, 
1 :38,  a.m.  Worked  9^4  hours. 

Q'.  And  does  it  show  the  total  number  of  hours 
worked  by  Mr.  Pozzi  for  that  period? 

A.    46-3/4ths. 

Q.  Do  you  know  what  that  one^half  that  is  in 
pencil  stands  for? 

A.  It  was  a  practice  on  a  few  employees  whose 
time  might  vary  and  conditions  might  be  such  they 
couldn't  go  off  at  the  regular  shift,  took  their  time, 
and  were  allowed  a  half  hour.  And  that  indicates 
a  half  hour  to  be  deducted  for  the  lunch  period  or 
meal  period. 

Q.  Going  back  to  Mr.  Pozzi's  personnel  piayroll 
record,  are  there  any  entries,  thereon  for  payroll 
periods  after  the  payroll  period  ending  October  16  ? 

A.  There  are  none,  except  the  total  at  the  bot- 
tom of  the  page. 
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Q.  Now  you  have  handed  me  the  payroll  record 
and  time  card  for  Gerald  Rogers;  is  that  correct? 

A.    That  is  correct. 

Q.  And  is  it  correct  that  the  payroll  record  indi- 
cates date  employed  9-29-54?  A.    It  does. 

Q.  And  date  terminated  is  indicated  in  ink, 
10-15?  A.     It  does. 

Q.  Is  it  also  correct  that  the  payroll  record  con- 
tains entries  for  payroll  periods  in  October,  1954, 
ending  on  October  2,  October  9,  and  October  16? 

A.     It  does. 

Q.  Now  turning  to  Mr.  Rogers^  time  card  for 
the  pay  period  ending  October  16,  1954,  is  it  cor- 
rect that  it  indicates  he  worked  the  night  shift? 

A.    It  does. 

Q.  Will  you  go  to  the  entries  for  October  15 
and  tell  us  what  they  show? 

A.  Friday,  October  15,  checked  in  4:00,  p.m.; 
checked  in  after  meal  period  8:26,  p.m.;  checked 
out  at  end  of  shift,  Saturday,  1:19,  a.m. ;  worked 
8-3/4ths  hours. 

Q.  Incidentally,  how  is  Saturday  indicated  on 
there;  it  is  punched  on  there,  is  it  not,  by  the 
clock  ? 

A.  It  is  punched  on  by  the  clock,  the  symbol, 
"SA."  [2763] 

Q:  Now  what  are  the  total  number  of  hours 
indicated  on  the  time  card  worked  on  that  period 
by  Mr.  Rogers?  A.    42-3/4ths. 

Q'.  Ajid  looking  at  the  loersonnel  payroll  record 
again  for  Mr.  Rogers,  is  it  correct  that  there  are 


Sehastopol  Apple  Growers  Union        1055 

(Testimony  of  Errol  David  Wilson.) 

no   entries  for  payroll   periods   after  tlie   payroll 

period  ending  October  16,  1954? 

A.     That  is  correct.  There  are  no  entries  except 

thei  total  at  the  bottom  of  the  page.  [2764] 
***** 

Q.  (By  Mr.  Berke)  :  Mr.  Wilson,  have  you  the 
personnel  payroll  record  and  the  time  cards  for  the 
payroll  period  ending  [2769]  October  16  and  Octo- 
ber 23  for  Oma  Bridges?  A.     I  have. 

Q.  Now  is  it  correct  that  the  personnel  payroll 
record  shows  she  was  employed  in  July,  '54? 

A.     July  28,  '54;  it  does. 

Q'.  Mr.  Wilson,  is  it  correct  that  the  personnel 
payroll  record  of  Oma  Bridges  shows  emplojrment 
during  the  payroll  period  ending  October  16,  1954? 

A.     It  does. 

Q.     And  it  shows  the  time  worked  40%  hours? 

A.    It  does. 

Q.  And  will  you  tell  us  what  it  shows  as  to 
amoiuit  of  wages  paid? 

A.  Period  ending  October  16,  1954,  worked  40% 
hours;  gross  pay,  $38.36;  check  No.  377  in  the 
amount  of  $34.91  was  issued.  And  there;  is  a  nota- 
tion, ''mailed." 

Q'.  Now  looking  at  her  time  card  for  the  pay 
period  ending  October  16,  is  it  correct  that  it  shows 
the  last  day  worked  October  15?  A.     It  does. 

Q.    And  how  many  hours  for  that  day? 

A.     Eight  and  one-quarter  hours. 

Q.  Now  does  the  personnel  payroll  record  for 
her  also'  show  employment  during  the  payroll  pe- 
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riod  ending  October  23?  A.     It  does.   [2770] 

Q.  And  will  you  tell  us  tlie  ninnber  of  hours 
and  tlie  wages  paid  as  indicated  there? 

A.  Period  ending  October  23,  1954,  32  hours, 
gross  pay  $32.00;  check  No.  528  issued  in  the 
amoimt  of  $29.84. 

Q.  Now  looking  at  the  time  card  for  the  pay 
period  ending  October  23  for  Oma  Bridges,  what 
does  that  show  mth  respect  to  the  first^  day  she 
worked  in  that  period? 

A.  She  checked  in  on  Wednesday,  the  20th,  that 
is  October  20,  at  8:00,  a.ni.  She  returned  from  her 
meal  period  at  12:24,  p.m.  Checked  out  at  end  of 
shift  4:30,  p.m.  Worked  eight  hours. 

Q.  Now  is  her  time  recorded  on  that  card  for 
each  of  the  succeeding  days  to  and  including  Sat- 
urday, October  23?  A.     There  are. 

Q.  And  how  many  hours  does  it  show  she 
worked  that  pay  period? 

A.     Thirty-two  hours. 

Q.  Now  does  her  persoimel  payroll  record  show 
employment  in  the  succeeding  loayroll  periods^  to 
and  including  the  payroll  period  ending  December 
11,  1954?  A.    It  does.  [2771] 

■3fr     *     *     *     45- 

Q.  (By  Mr.  Berke)  :  You  have  here  the  pay- 
roll record  and  time  card  for  Marie  Collins;  is  that 
correct?  A.     Correct. 

Q.  Is  it  correct  that  the  persomiel  payroll  rec- 
ord shows  she  was  employed  on  September  28,  '54? 

A.     It  does. 
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Q.  Turning  again  to  tiie  personnel  payroll  rec- 
ord for  her,  does  it  contain  an  entiy  sliowing  em- 
ployment during  the  payroll  period  ending  Octoiber 
16,  1954?  A.     It  does. 

Q.  Does  it  contain  entries  showing  employment 
during  the  payroll  period  ending  October  23,  1954? 

A.     It  does. 

Q.  Now  will  you  tell  us  what  l3oth  those  entries 
show  with  respect  to  number  of  hours  worked  and 
wages  paid? 

A.  Period  ending  October  16,  1954,  worked  401/4 
hours;  gross  pay  $38.36;  check  No.  253  in  anioimt 
of  $34.91  issued.  Notation,  "Mailed  check." 

Period  ending  October  23,  1954,  worked  32  hours; 
gross  pay  $32.00;  check  No.  2984  —  Correction, 
please  —  check  No.  541  in  the  amoimt  of  $29.84 
issued. 

Q.  Now  turning  to  the  time  card  for  the  pay 
period  ending  October  16,  1954,  for  Marie  Collins, 
is  it  correct  that  it  shows  the  last  date  worked 
during  that  period  was  October  15,  1954? 

A.     It  does. 

Q.  And  does  it  show  how  many  hours  were 
worked  that  day?  A.     It  doesi — 8^. 

Q.  And  how  many  hours  altogether  during  that 
pay  period  does  it  show?  A.    4014:- 

Q.  Turning  to  her  time  card  for  the  pay  period 
ending  October  23,  1954,  what  is  the  date  of  the 
first  entry  showing  employment  [2773]  during  that 
period?  A.     October  20,  1954. 

Q.    Now  going  again  to  Marie  Collins'  person- 
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nel  payroll  record,  does  it  show  continuous  employ- 
ment from  and  after  the  pay  period  ending  October 
23,  1954,  to  and  including  the  payroll  period  ending 
December  11,  1954?  A.     It  does.  [2774] 

*      *     *      *     4f 

Q'.  (By  Mr.  Berke)  :  Have  you  got  the  person- 
nel payroll  record  and  time  cards  for  Pastoria 
Hall?  A.    Yes. 

Q.  Is  it  correct  that  her  personnel  payroll  rec- 
ord shoAvs  date  of  employment  July  26,  1954? 

A.    It  does. 

Q.  Mr.  Wilson,  as  you  have  testified,  the  per- 
sonnel payroll  record  shows  date  employed  July 
26,  1954;  is  that  correct? 

A.     That  is  correct. 

Q.  Now  looking  on  the  payroll  record,  is  it  cor- 
rect that  the  first  entry  is  for  the  payroll  period 
ending  July  24,  1954?  A.     It  is. 

Q.  Showing  33%  hours  worked  during  that  pay- 
roll period;  correct?  A.     It  is. 

Q.  Now  does  this  payroll  record  contain  an  en- 
try shoAving  employment  during  the  period  ending 
October  16,  1954?  A.     It  does. 

Q.  And  how  many  hours  are  indicated  on  there 
for  that  period?  [2775] 

A.     Forty  and  a  half. 

'Q.  Does  it  also  show  entries  for  the  payroll 
period  ending  October  23,  1954?  A.     It  does. 

Q.  How  many  hours  are  indicated  a.s  having 
been  worked  during  that  period? 

A.     Forty-eight  hours. 
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Q'.  Will  you  read  the  amomit  of  wages  paid  for 
each  of  those  periods? 

A.  Period  ending  October  16,  1954,  gross  wages 
$38.72 ;  check  No.  261  was  issued  in  the  amount  of 
$35.26.  Notation  that  the  check  was  mailed. 

Period  ending  Octoher  23,  1954,  gross  pay,  $48.00' ; 
check  No.  573  was  issued  in  the  amount  of  $42.46. 

Q'.  Going  to  Pastoria  Hall's  time  card  for  the 
pay  period  ending  October  16,  1954,  is  it  correct 
that  it  shows  the  last  day  worked  during  that  pe- 
riod as  being  October  15,  1954  f  A.     It  does. 

Q.     How  many  hours  worked  on  that  day? 

A.     Eight  and  one-half  hours. 

Q.     And  total  number  of  hours  for  that  period? 

A.     Folly  and  one-half. 

Q.  Turning  to  the  time  card  for  the  pay  period 
ending  October  23,  1954,  for  her,  what  does  it  show 
with  respect  to  the  first  day  of  work  during  that 
period?  [2776] 

A.  Shows  that  she  worked  Monday,  October  18, 
1954,  eight  hours. 

Q.  And  the  total  nimTiber  of  hours  worked  dur- 
ing that  period?  A.     Porty-eight  hours. 

Q.  Now  is  it  connect  that  the  personnel  payroll 
record  for  Pastoria  Hall  shows  continuous,  employ- 
ment after  the  pay  period  ending  October  16,  1954, 
to  and  including  the  payroll  period  ending  Decem- 
ber 11,  1954?  A.     It  does. 

Q.  Do  you  have  the  personnel  payroll  record  for 
Anna  Hance  and  the  time  card  for  the  pay  peiriod 
ending  October  16,  1954?  A.     I  have. 
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Q.  Now  there  isn't  any  time  card  here  for  the 
payroll  period  ending  Octoher  30,  is  there? 

A.    No,  there  is  not. 

Q.    Is  that  available? 

Trial  Examiner:    Yon  mean  tlie  23rd  or  30th?' 

Mr.  Berke:    No,  the  30th. 

Q.     (By  Mr.  Berke)  :    Is  that  available? 

A.     If  it  hasn't  been  clipped  and  lost. 

Q.  What  yon  mean  is  yon  didn't  previously  clip 
it,  take  it  ont  and  clip  it  to  the  personnel  payroll 
record?  A.     That  I  am  not  positive. 

Q.  Now  is  it  correct  that  the  personnel  payroll 
record  for  Anna  Hance  shows  date  employed  July 
22,  1954?  [2777] 

A.    It  does. 

Q.  Does  it  also  show  employment  during  the 
payroll  period  ending  October  16,  1954? 

A.    It  does. 

Q.  And  then  is  it  correct  that  the  fourth  line 
in  the  cohimn,  immediately  below  the  payroll  period 
entries  for  October  16,  1954,  is  blank? 

A.     It  is. 

Q.  And  the  next  entry  is  on  Line  5  for  the 
payroll  period  ending  October  30,  1954? 

A.     It  is. 

Q.  Will  you  please  tell  us  what  the  entries  are 
for  both  those  periods,  October  16  and  October  30? 

A.  Period  ending  October  16,  1954,  36  hours 
worked;  gross  pay  $34.20;  check  No.  238  issued  in 
the  amount  of  $33.18,  with  the  notation,  "Check 
mailed." 
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Period  ending  October  30,  1954,  hours  worked  8; 
gross  pay  $8.00;  check  No.  796  in  the  amount  of 
$7.76  issued. 

Q.  Now  turning  to  the  time  card  for  Anna 
Hance  for  the  payroll  period  ending  October  16, 
1954,  is  it  correct  it  shows  the  last  day  of  employ- 
ment thereon  as  October  15?  A.     It  does. 

Q.     And  how  many  hours  does  it  show? 

A.     Four  hours. 

Q.  And  how  many  hours  does  it  show  all  told 
in  that  period?   [2778] 

A.     Thirty-six  hours. 

Q.  Now  there  is  a  notation  in  pencil  on  the  bot- 
tom, "Pd  10/15/54";  is  that  correct? 

A.     Correct. 

Q.  There  is  also  a  notation  at  the  top,  "Quit"; 
is  that  correct?  A.     Correct. 

Q.  In  pencil.  Now  is  it  also  correct  that  her 
personnel  payroll  record  shows  continuous  employ- 
ment starting  with  the  payroll  period  ending  Octo- 
ber 30,  1954,  to  and  including  the  payroll  period 
ending  December  11,  1954?  A.     It  does. 

Trial  Examiner:  When  you  say,  "continuous 
employment,"  do  you  mean  each  day  of  the  whole 
period,  or  do  you  mean  each  week? 

Mr.  Berke:  No.  Each  jjay  period  is  what  I  am 
referring  to. 

•3f     *      *     •?«■      * 

Q.     (By  Mr.  Berke)  :    Do  you  have  the  payroll 

record  here  of  Theresa  Hofland?  A.     I  have. 

Q.     Is  it  correct  that  it  shows   date   employed 
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9/13/54?  A.    It  does. 

Q.  Do  you  also  have  the  time  card  for  Theresa 
Holland  for  the  [2779]  pay  periods  ending  October 
16  and  October  23,  1954?  A.     I  have. 

Q.  Does  the  personnel  payroll  record  for  The- 
resa Hofland  show  employment  during  the  payroll 
periods  ending  October  16,  1954,  and  the  payroll 
period  ending  October  23,  1954?  A.     It  does. 

Q.  Will  you  read  what  it  shows  with  respect 
to  hours  and  wages,  please,  for  the  periods? 

A.    Payroll   period   ending    October   23, — Ques- 
tion, will  you  repeat  his  question  to  me? 
(Question  read.) 

Mr.  Berke:    For  those  periods. 

A.  (Continuing)  Period  ending  October  16, 
1954,  worked  40  hours;  gross  earnings,  $40.00; 
check  No.  351  issued  in  the  amomit  of  $32.70.  No- 
tation, "Mailed  check." 

Period  ending  October  23,  1954,  worked  48  hours ; 
gross  pay  $48.00;  check  No.  582  in  the  amount  of 
$37.86  issued. 

Q.  Will  you  look  at  Theresa  Holland's  time 
card  for  the  pay  period  ending  October  16,  1954, 
and  tell  us  whether  it  is  correct  that  it  shows  the 
last  day  worked  during  that  j)eriod  as  being  Octo- 
ber 15,  1954?  A.     It  does. 

Q.     And   the   nmnber    of   hours   worked   that 
day?  A.     Eight  hours. 

Q.  Total  number  of  hours  worked  during  that 
period  as  indicated  [2780]  on  that  card? 

A.     Fortv  hours. 
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Q.  Looking  at  her  time  card  for  the  pay  period 
ending  October  23,  1954,  what  does  it  show  with 
respect  to  the  first  day  she  worked  during  that 
period  ? 

A.  Shows  that  she  checked  in  on  October  16 — 
Beg  pardon — October  18,  Monday,  8:00  o'clock. 
That  is  written  in  in  pencil  with  initial  to  the  left 
of  it,  "H". 

She  returned  from  her  meal  period  per  the  time 
clock  at  12:52  p.m.;  checked  out  at  the  end  of  the 
shift  at  5:01  p.m.;  worked  eight  hours. 

Q.  How  many  hours  does  the  card  indicate  she 
worked  that  pay  period  ?        A.     Forty-eight  hours. 

Q.  Now  turning  again  to  Theresa  Hofland's 
personnel  payroll  record,  is  it  correct  that  it  shows 
continuous  employment  commencing  with  the  pay 
period  ending  October  23,  1954,  to  and  including 
the  pay  period  ending  December  11,  1954  *? 

A.     It  does. 

Trial  Examiner:  Will  you  read  me  that  ques- 
tion? 

(Question  read.) 

Q.  (By  Mr.  Berke) :  Do  you  have  the  person- 
nel payroll  record  and  the  time  card  for  pay  periods 
of  October  16  and  October  23  for  Alice  McCul- 
lough?  A.     I  have.   [2781] 

Q.  Is  it  correct  that  the  personnel  payroll  rec- 
ords for  her  show  date  employed  9/28/54? 

A.     It  does. 

Q.  Looking  at  Alice  McCullough's  personnel 
payroll  record,  is  it  correct  there  are  entries  show- 
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ing  that   she   worked   during   the   payroll   periods 

ending  October  16,  1954,  and  October  23,  1954^ 

A.     There  are. 

Q.  Will  you  please  read  what  the  entries  show 
with  respect  to  those  two  periods? 

A.  Period  ending  October  16,  1954,  worked 
241/4  hours;  gross  earnings,  $23.16;  check  No.  276 
issued  in  the  amount  of  $22.47;  notation,  "Mailed 
check." 

October  23,  the  iDeriod  ending  October  23,  1954, 
worked  24  hours;  gross  pay,  $24.00;  check  No.  601 
in  the  amount  of  $23.28  issued. 

Q.  Now  looking  at  her  time  card  for  the  pay 
period  ending  October  16,  1954,  is  it  correct  that 
the  last  entry  thereon  is  for  October  15,  1954? 

A.     It  is. 

Q.  And  how  many  hours  does  it  show  worked 
that  day? 

A.     Eight  and  one-quarter  hours. 

Q.  How  many  hours  does  it  show  worked  for 
that  entire  pay  period?  A.     24^4  hours. 

Q.  Is  it  correct  that  it  indicates  Thursday  and 
Wednesday  as  not  ha^nng  been  worked  during  that 
period?  A.     It  so  indicates. 

Q.  Turning  to  her  time  card  for  the  pay  period 
ending  October  23,  1954,  what  does  it  show  with 
respect  to  the  first  day  she  worked  during  that 
period  ? 

A.  Shows  that  she  punched  in  Wednesday,  Oc- 
tober 20,  at  8:00  a.m.;  returned  from  lunch  period 
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12:26  p.m.;  checked  out  at  end  of  shift  4:30  p.m.; 

worked  eight  hours. 

Q.  And  how  many  hours  does  it  show  she  worked 
altogether  during  that  jDeriod? 

A.     Twenty-four  hours. 

Q.  Now  is  it  correct  that  her  personnel  payroll 
record  shows  continuous  employment  from  the  pay 
period  ending  October  23,  1954,  through  and  in- 
cluding the  pay  period  ending  December  11,  1954? 

A.     It  does. 

Q.  NoAV  the  personnel  payroll  record  contains  a 
notation,  does  it  not,  in  the  column  in  which  entries 
are  made  for  the  payroll  period  ending  November 
6,  1954,  that  cheek  1002  in  the  amount  of  $23.28 
w^as  mailed  to  her  on  11-10"? 

A.     It  carries  that  notation. 

Q.  Is  it  correct  that  the  payroll  record  shows 
entries  for  the  period  ending  December  4,  1954, 
that  check  No.  1522  in  the  amount  of  $23.28  was 
mailed  to  her  on  12/2?    [2783]  A.     Right. 

Q.  Now  have  you  the  personnel  payroll  record 
and  the  time  cards  for  the  pay  period  ending  Octo- 
ber 16  and  October  30,  1954,  for  Norma  Morien? 

A.     I  have. 

Q.  And  is  it  correct  that  her  personnel  jjayroll 
record  shows  date  employed  10/7/54? 

A.     It   is. 

*    •se    *    *    * 

Q.  (By  Mr.  Berke) :  Now  looking  again  at 
Norma  Morien's  payroll  record,  is  it  correct  that  it 
contains  an  entry  for  the  payroll  period  ending 
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October   16,   1954,   and   an   entry   for   tlie   payroll 

period  ending  October  30,  195-1  ?  A.     It  does. 

Q.  Is  it  correct  that  there  is  no  entry  for  the 
payroll  x^eriod  ending  October  23,  1954;  and  on 
Line  4  on  the  record — and  that  Line  4  on  the  rec- 
ord is  blank?  A.     It  is. 

Q.  Now  will  yon  read  into  the  record  v/hat  it 
shows  with  respect  to  the  payroll  periods  ending 
October  16  and  October  30? 

A.  Period  ending  October  16,  1954,  32%  hours; 
gross  pay,  $32.50;  check  No.  358  in  the  amount  of 
$29.67  issued;  the  notation,  "Mailed  check."'  [2784] 

Period  ending  October  30,  1954,  worked  47  liours ; 
gross  pay,  $47.00;  check  No.  834  in  the  amount  of 
$37.74  issued. 

Q.  Now  turning  to  her  time  card  for  the  pay 
period  ending  October  16,  1954,  is  it  correct  that 
it  shows  the  last  day  worked  or  time  punched  in  as 
being  October  15,  1954?  A.     It  does. 

Q.  And  how  much  time  does  it  show  worked 
for  that  particular  day?  A.     One-half  hour. 

Q.  And  what  is  the  total  number  of  hours  for 
that  period  as  shown  on  the  card?  A.     32%. 

Q.  Turning  to  her  time  card  for  the  pay  jjeriod 
ending  October  30,  1954,  what  does  it  show  with 
respect  to  the  first  day  worked  during  that  period? 

A.  Shows  that  she  checked  in,  reported  in, 
checked  in  for  work,  Monday,  October  25,  at  7:55 
a.m.;  returned  from  meal  period  12:50  p.m.; 
checked  out  at  end  of  shift  5 :02  p.m. ;  worked  eight 
hours.  « 
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Q.  And  total  number  of  hours  worked  during 
that  pay  period  as  indicated  on  the  card? 

A.     Forty-seven  hours. 

Q.  Now  looking  again  at  her  payroll  record,  is 
it  correct  that  it  shows  entries  for  pay  periods,  or 
continuous  employment  commencing  with  the  pay 
period  ending  October  30,  to  and  [2785]  including 
the  pay  period  ending  December  11,  1954? 

A.     It  does. 

Q.  Now  have  you  here  the  payroll  record  and 
time  cards  for  the  periods  ending  October  16  and 
October  23,  1954,  for  Etta  Urton?  A.     I  have. 

Q.     Is  it  correct  that  the  payroll  record  shows 

date  employed  July  20,  1954?  A.     It  does. 

*  *  *  *  * 

Q.  (By  Mr.  Berke) :  Looking  at  Etta  Urton's 
personnel  payroll  record,  is  it  correct  that  it  shows 
entries  for  the  payroll  period  ending  October  16, 
1954,  and  October  23,  1954?  A.     It  does. 

Q.    Will  you  please  read  what  those  entries  are? 

A.  Period  ending  October  16,  1954,  worked 
3214  hours;  gross  earnings,  $30.76;  check  No.  296 
issued  for  $26.73,  with  the  [2786]  notation,  "Mailed 
check." 

Payroll  period  ending  October  23,  1954,  worked 
48  hours;  gross  pay  $48.00;  check  No.  640  in  the 
amount  of  $36.21  issued. 

Q.  Will  you  look  at  her  time  card  for  the  pay 
period  ending  October  16,  1954,  and  is  it  correct 
that  the  last  entry  thereon  is  for  October  15  ? 

A.    It  is. 
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Q.  And  the  number  of  hours  worked  that  day  is 
indicated  as  being  what? 

A.     Eight  and  one-quarter  hours. 

Q.     Total  number  of  hours  worked  that  period? 

A.     3214  hours. 

Q.  Is  it  correct  that  for  Thursday,  October  14, 
there  are  no  entries  and  that  line  is  blank? 

A.     That  is  true. 

Q.  Will  you  look  at  her  time  card  for  the  pay 
period  ending  October  23,  1954,  and  tell  us  what 
the  entries  show  with  respect  to  the  first  day  of 
employment  during  that  period? 

A.  Checked  in  Monday,  October  18,  10:00  a.m.; 
checked  in  from  meal  period  12:56  p.m.;  checked 
out  at  end  of  shift  5:06  p.m.;  worked  eight  hours. 

Q.  Total  number  of  hours  worked  during  that 
period  is  indicated  thereon  as  being  what? 

A.     48  hours. 

Trial  Examiner:    May  I  see  that  a  moment? 

Q.     (By  Mr.  Berke)  :    Now  is  it  correct  that  the 

payrol]  record  shows  continuous  employment  from 

the  pay  iDcriod  ending  October  23,  to  and  including 

the  pay  period  ending  December  11,  1954? 

A.     It  does. 
*  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Do  you  have  the  payroll 
record  and  time  [2788]  card  for  the  pay  period 
ending  October  16,  and  pay  period  ending  October 
23,  1954,  of  Stella  Vessels?  A.     I  have. 

Q.     Is  it  correct  that  it  shows  date  of  employ- 
ment 9/17?  A.     It  does. 
***** 
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Q.  (By  Mr.  Berke)  :  Is  it  correct  that  her  per- 
sonnel payroll  record  shows  entries  for  the  payroll 
i:>eriods  ending  October  16  and  October  23,  1954? 

A.     It  does. 

Q.  Will  you  please  read  what  those  entries 
show? 

A.  Period  ending  October  16,  1954,  worked  21 
hours;  gross  pay,  $19.95;  check  No.  298  in  the 
amoimt  of  $15.85  issued;  the  notation,  "Mailed 
check." 

Period  ending  October  23,  1954,  $40.00— Correc- 
tion, 40  hours;  gross  pay,  $40.00;  check  No.  642  in 
the  amount  of  $31.50  issued. 

Q.  Now  looking  at  her  time  card  for  the  pay 
period  ending  October  16,  1954,  what  does  it  show 
was  the  last  day  worked  thereon? 

A.     October  13,  Wednesday. 

Q.  And  the  total  number  of  hours  worked  dur- 
ing that  pay  period?  A.     21  hours.  [2789] 

Q.  Now,  turning  to  her  time  card  for  the  pay 
period  ending  October  23,  1954,  what  does  it  show 
with  respect  to  the  first  day  worked  during  that 
period  ? 

A.  Checked  in  Tuesday,  October  19,  7:53  a.m.; 
checked  back  from  meal  period  12:26  p.m.;  time 
clock  punched  out  at  end  of  shift  Tuesday,  3:32 
p.m.  That  has  a  line  drawn  through  it  in  pencil 
and  following  it  is  written  in  pencil,  "4 :30" ;  worked 
eight  hours. 

Q.  Total  number  of  hours  worked  during  that 
payroll  period  is  indicated  on  that  card  as  being 
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what?  A.     Forty  hours. 

'Q.  Now  looking  again  at  her  personnel  payroll 
record,  is  it  correct  that  it  shows  continuous  em- 
ployment commencing  Avith  the  payroll  period  end- 
ing October  23,  to  and  including  the  payroll  period 
ending  December  11,  1954? 

A.  There  is  an  accounting  for  each  week  dur- 
ing that  period.  On  Line  7,  the  period  ending  is 
indicated  as  November  16. 

Q.  Number  of  hours  worked  in  that  i^eriod  is 
indicated  as  being  what? 

A.  48  hours.  There  is  no  entry  for  the  week 
ending  November  13. 

Q.     When  you  say  there  is  no 

A.  (continuing)  Which  would  indicate  that 
there  was  an  error  in  making  the  entry  of  the  date 
or  the  period  endmg. 

Q.     And  there  are  entries,  are  there,  for  the  suc- 

ceedijig  payroll    [2790]    periods   to   and   including 

December  11,  1954?  A.     There  are.   [2791] 

*  *  *  *  •jt 

Q.  (By  Mr.  Berke)  :  We  already  have  on  the 
record  some  of  the  information  that  appears  on  the 
payroll  record  and  the  time  card,  Mr.  Wilson,  so 
I  will  ask  you,  looking  at  the  personnel  payroll 
record  of  Edyth  Wasin,  is  it  correct  that  it  con- 
tains entries  showing  employment  from  the  pay 
period  ending  October  23  continuously  to  and  in- 
cluding December  11,  1954?  In  addition  to  show- 
ing employment  for  the  payroll  period  ending  Oc- 
tober 16,  1954?  A.  It  does.  [2793] 
***** 
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Q.  (By  Mr.  Berke)  :  Yesterday  you  testified, 
Mr.  Wilson,  with  respect  to  the  payroll  record  and 
time  card  of  Marcia  Freyling;  do  you  remember 
that?  A.    Yes. 

Q.  And  one  of  the  time  cards  did  not  have  a 
date,  a  pay  period  ending  date  on  it.  Have  you 
since  checked  your  records  to  determine  from  where 
you  took  that  card? 

A.  From  the  payroll  period  ending  October  16. 
*****  [27941 

Q.  (By  Mr.  Berke) :  Now,  Mr.  Wilson,  with 
respect  to  Stella  Vessels,  her  xoersonnel  payroll  rec- 
ord showed  on  Line  7,  you  recall,  a  date  for  pay- 
roll period  ending  as  being  November  16;  is  that 
correct?  A.     That  is  correct. 

Q.  Now  have  you  brought  here  the  time  card 
of  Stella  Vessels  for  the  pay  period  ending  after 
the  pay  period  that  ended  on  November  the  6th? 

A.     I  have. 

Q.  Now  what  date  does  the  time  card  that  you 
have  just  handed  me  bear  for  the  pay  ending  pe- 
riod? A.     November    13,    1954. 

Q.     And  does  that  bear  job  No.  7101? 

A.  It  does. 

Q.  And  the  name  "Vessels,  Stella"  appears 
thereon?  A.     It  does.   [2795] 

Q.  And  wiiat  day  does  it  show  for  the  begin- 
ning of  employment  during  that  pay  period? 

A.     Monday,  November  9. 

Q.  And 
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A.  (Continuing)  Beg  pardon.  That  would  be 
November  8. 

Q.     Monday,   November  8?  A.     8. 

Q.  What  does  it  show  for  the  last  day  worked 
during  that  pay  period? 

A.     Saturday,  November  13. 

Q.  And  how  many  hours  all  told  does  it  sliow 
she  worked  during  that  pay  ]oeriod? 

A.     48  hours. 

Q.  And  is  that  the  same  number  of  hours  that 
appears  on  the  personnel  payroll  record  of  Stella 
Vessels  for  the  period  recorded  there  on  Line  7  as 
November  16,   1954?  A.     It  does. 

Q.  Now  you  produced  since  the  noon  recess  the 
time  card  of  Anna  Hance  for  the  pay  period  ending 
October  30,  1954;  have  you?  A.     I  have. 

Q.  Now  you  previously  testified,  Mr.  Wilson, 
that  Amia  Hance's  payroll  records  shows  that  she 
worked  during  the  payroll  period  ending  October 
16,  1954,  and  that  the  next  line  on  that  record  is 
blank,  and  that  the  succeeding  line.  Line  5,  shows 
she  worked  during  the  pay  period  ending  October 
30,  1954,  for  a  total  of  eight  hours ;  is  that  correct  ? 

A.     Correct. 

Q.  Will  you  look  at  the  time  card  for  the  pay 
period  ending  October  30,  1954,  and  tell  us  what 
it  contains  thereon  as  to  the  day  worked  within 
that  period? 

A.  October  30,  Saturday,  pimched  in  7:58  a.m.; 
returned  from  meal  period  at  12:25  p.m.;  punched 
out  at  end  of  shift  4:31  p.m.;  worked  eight  hours. 
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Q.  And  are  there  any  other  entries  thereon  as 
to  days  worked  during  that  period? 

A.     There  are  none. 

Q.  And  what  is  the  total  number  of  hours  indi- 
cated on  the  card  for  that  period?  A.  Eight. 
*  *  *  *  *  [2797] 

Q.  CBy  Mr.  Berke)  :  Mr.  Wilson,  do  you  recall 
a  meeting  of  the  employees  that  was  held  in  the 
warehouse  at  the  Company  premises  on  Molino, 
October  15,  1954?  A.     I  do. 

Q.  Bo  you  recall  an  employee  by  the  name  of 
Gloria  Pate?  A.     I  do. 

Q.  Was  there  an  incident  that  occurred  with 
respect  to  Gloria  Pate  and  yourself  that  day? 

A.     There  w^as. 

Q.     And  tell  us  whether  it  was  before  or  during 

or  after  that  meeting? 

A.     It  was  after  the  meeting.   [2798] 
***** 

Q.  (By  Mr.  Berke)  :  Was  it  immediately  after 
that  meeting,  or  was  there  some  time  that  had 
elapsed  after  the  meeting,  as  near  as  you  recall? 

A.  It  was  very  shortly  after  the  meeting,  maybe 
five,  ten  minutes. 

Q.    And  where  were  you  at  the  time? 

A.  In  the  areaway  I'd  say,  approximately  half 
way  between  the  cannery  and  the  warehouse  where 
the  meeting  was  being  held. 

Q.  Was  this  a  conversation  or  what  was  it  be- 
tween Gloria  Pate  and  yourself? 

A.    Well, 
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Just 

A.  Guess  I  would  call  it  a  conversation.  She 
came  up  and  asked  me  a  question. 

Q.  Was  anyone  else  present  besides  you  and 
Gloria  Pate?  A.     No. 

Q.  Will  you  please  tell  us  what  was  said  and 
identify  w^ho  v/as  speaking? 

A.  A  little  girl  came  up,  crippled  girl  came  up 
to  me  immediately  or  shortly  after  the  meeting 
and  asked  me  why  her  name  wasn't  on  the  list  to 
go  to  work  next  week. 

And  I  told  her  that  I  knew  nothing  about  the 
list  or  who  was  to  be  employed  and  that  she  would 
have  to  see  Mr.  Duckworth  at  the  camiery.  [2799] 

Q.    Was  there  any  more  said  between  you? 

A.     Nothing  more  said. 

Q.     Did  she  do  anything  after  that? 

A.  She  turned  around  and  walked  away,  and  I 
don't  know  where  she  went  after  that. 

Q.  Now  did  you  know  her  name  at  the  time 
she  came  up  to  you?  A.     I  did  not. 

Q.     Did  you  later  learn  her  name? 

A.  Yes.  I  asked  either  the  foreman  or  floor- 
lady  right  afterwards  to,  jjointed  her  out  and  asked 
her  who  it  was. 

Q.    You  say  you  pointed  her  out  and  you  were 

told A.     Told  her  name  was  Gloria  Pate. 

*****  [2800] 

Redirect  Examination  ***** 

Q.     (By  Mr.  Berke)  :     Now,  have  you  produced 
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here  at  my  request  the   time   card   for   the   pay 
period    ending    September    25,    1954,    of    Clarence 
Storey?  A.     I  have. 

(Thereupon  the  document  above  referred  to 

was  marked  Respondent's  Exhibit  No.  21  for 

identification.)    [2943] 
***** 

Trial  Examiner:     O.K. 

Respondent's  Exhibit  21  is  received  in  evidence, 
and  permission  is  granted  to  withdraw  the  original 
and  substitute  photostatic  copy. 

I  would  like  to  request,  however,  that  when  you 
return  the  photostatic  copy  you  return  the  original 
so  we  can  make  comparisons.  I  want  to  see  whether 
or  not  the  pencil  notations  show  up. 

Mr.  Berke:    I  will  be  glad  to  do  that. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  21  for  identification  was  re- 
ceived in  evidence.)  [2945] 
***** 

Q.  (By  Trial  Examiner) :  Now,  you  have 
brought  in  some  of  the  payroll  personnel  records 
in  response  to  a  request  by  me,  have  you? 

A.    I  have. 

Trial  Examiner:  I  might  state  at  the  outset  that 
one  reason  I  have  asked  for  these  is  because  the 
record  does  not  indicate  the  last  date  worked  by 
the  employee,  and  an  inference  might  be  drawn 
that  they  were  terminated  on  October  15,  and  there 
is  reason  to  believe   from  other   evidence   in  the 
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record  that  they  might  have  continued.     So  that 

is  why  I  wanted  to  [2961]  clear  that  up. 

Q.  (By  Trial  Examiner)  :  The  first  one  is  Isa- 
bel le  Ameral.  First,  will  you  tell  me  whether  or 
not   from   looking   at   the   record   Isabelle   Ameral 

worked  on  the  night  of  October  15? 
***** 

The  Witness:    She  did  not. 

Q.  (Trial  Examiner) :  Excuse  me.  She  was 
on  the  day  shift.  A.     She  was  on  the  day  shift. 

Q.  That  is  right.  But  she  worked  on  the  day 
shift?  A.     She  worked  on  the  day  shift,  yes. 

Q.    And  what  is  the  next  date  that  she  worked? 

A.    Monday,  October  18. 

Q.  And  did  she  also  work  on  Tuesday,  October 
19?  A.     She  did. 

Q.  I  should  say,  "Do  the  records  show  that  time 
was  punched  in  for  her?" 

Mr.  Berke:  We  will  assume  what  you  had  ref- 
erence to  is  what  the  time  card  shows,  and  he  is 
answering  from  the  time  [2962]  card,  since  he  is 
holding  them  in  his  hand. 

Q.  (By  Trial  Examiner)  :  Now,  will  you  tell 
me  whether  or  not  emplojrment  continued  through 
the  season  thereafter? 

A.  It  continued  on  through  the  season,  to  the 
week  ending  December  11,  1954. 

Q.     Without  interruption? 

A.    Without  interruption. 

Q.  Now,  will  you  go  through  the  same  routine 
with  Beulah  Cassidy?  ♦ 
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A.  Beulah  Cassiday  worked  October  15,  1954, 
on  the  night  shift.  She  reported  for  work  Monday 
morning,  October  18;  she  worked 

Mr.  Berke:  The  Trial  Examiner  said  to  go 
through  the  same  routine.  He  asked  about  the  19th 
previously. 

The  Witness:  She  worked  the  19th,  I  believe 
that  was  the  only  two  days  in  the  work  you  asked 
about. 

Trial  Examiner:  That  is  all.  And  whether  or 
not  her  employment  was  continuous  thereafter. 

The  Witness:  Her  employment  was  continuous 
from  the  week  ending  October  23,  1954,  through 
the  week  ending  December  11,  1954.  [2963] 


•?«■**** 


Q.  (By  Trial  Examiner) :  When  I  asked 
whether  or  not  their  employment  was  continuous, 
Mr.  Wilson,  I  meant  whether  or  not  they  worked 
each  week  during  the  balance  of  the  season,  even 
though  some  of  the  weeks  might  have  been  less 
than  a  full  week. 

When  I  finish  with  all  of  these,  I  am  going  to 
ask  you  to  tell  me  for  how  many  of  these  that  I 
asked  you  about  there  appears  on  their  personnel 
payroll  record  hours  less  than  the  full  number  for 
any  given  week.  But  I  would  like  to  do  that  all 
at  once. 

Will  you  do  the  same  thing  now  with  Connie 
Jones.     Is  that  her  correct  name? 

A.     The  name  shown  on  the  personnel  payroll 


1078       National  Labor  Relations  Board  vs. 

(Testimony  of  Errol  David  Wilson.) 

record  is   Cornelia  Jones.     Her  time  cards  were 

made  as  Connie  Jones. 

She  worked  Friday,  October  15,  on  the  night 
shift;  she  reported  back  for  work  ^Monday,  Octo- 
ber 18;  worked  again  Tuesday,  October  19.  The 
pajrroll  record  indicates  she  worked  on  through  the 
week  ending  December  11,  1954,  without  interrup- 
tion. 

Q.  Was  there  anything  on  the  time  card  or  per- 
sonnel payroll  record  to  indicate  any  termination 
of  employment  or  re-hiring? 

A.     Nothing  at  all,  Mr.  Examiner. 

Q.  Now,  will  you  tell  me  what  the  records  show 
with  respect  to  Barbara  Mizell,  M-i-z-e-1-1.   [2964] 

A.  Barbara  Mizell  worked  Wednesday,  Octol)er 
13,  on  the  night  shift,  period  for  the  payroll  period 
ending  October  16,  1954;  worked  one  day  that 
week — one  night,  rather. 

Q.     One  night.     Was  she  on  the  night  shift? 

A.     She  was  on  the  night  shift,  yes. 

Q.  The  records  otherwise  indicate  her  on  the 
day  shift.    All  right. 

A.  She  returned  to  work  AVednesday,  Oc- 
tober 20,  and  worked  the  shift,  complete  shift,  on 
the  day  shift.  She  did  not  report  for  work  on 
Monday  or  Tuesday. 

The  personnel  payroll  record  shows  that  she  had 
a  pay  period  ending  October  23  and  again  October 
30,  1954,  and  that  is  the  last  entry  shown  on  her 

record.  [2965] 

*****  % 
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Trial  Examiner:  Read  them  off.  Start  from  the 
beginning. 

The  Witness:  The  period  ending  September  4, 
1954,  37  hours. 

September  11,  34i;4  hours; 

Septeml^er  18,  361A  hours; 

September  25,  36  hours; 

October  2,  36  hours; 

October  9,  2834  hours; 

October  16,  8  hours; 

October  23,  24  hours; 

October  30,  31%  hours. 

Q.  (By  Trial  Examiner)  :  Will  you  state  what 
the  personnel  payroll  record  and  time  card  for 
Betty  Monroe  indicates? 

A.  The  time  card  for  the  week  ending  October 
16,  for  Betty  [29()6]  Monroe,  indicates  that  she 
punched  in  at  3 :54  on  Friday,  October  15,  and  there 
is  no  other  punch,  indicating  that  she  did  not  work 
out  the  shift.  The  time  credited  to  her  for  that 
day — October  15 — is  one-half  hour.  The  total  for 
the  week  is  30yj  hours,  and  the  last  entry  on  the 
personnel  payroll  record  indicates  30%  hours 
worked  for  the  week  ending  October  16. 

Q.  That  states  the  date  of  her  employment,  too, 
doesn't  it? 

A.  October  10,  1954,  which  evidently  is  an  error 
in  typing,  l)ecause  she  actually  worked — or  had  a 
payroll  period  on  October  9,  21  hours. 

Q.     October  9  would  be  Saturday?  A.    Yes. 
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Q.     For  the  payroll  period 

A.     Ending  October,  9. 

Q.  So  you  say  she  must  have  been  hired  about 
the  6th  ^ 

A.    It  would  have  been  approximately  three  days 

prior  to  October  9.  [2967] 
***** 

Q.  I  hand  you  the  personnel  payroll  record,  or 
sheet  and  time  card,  for  Carl  Loeffler  and  ask  you 
to  state  what  that  indicates. 

A.  The  time  card  for  the  pay  period  ending 
October  16,  1954,  shows  that  he  worked  41/4  hours 
the  morning  of  Saturday,  October  16.  The  time 
card  for  the  pay  period  ending  October  23,  1954, 
shows  that  he  worked  214  hours  Monday,  October 
18. 

The  personnel  payroll  record  for  the  period  end- 
ing October  23,  1954,  shows  214  hours  for  that 
period,  and  that  is  the  last  entry  on  the  record. 

Q.  There  are  notations  on  the  time  card  for 
both  the  week  of  the  16th  and  the  week  of  the  23rd, 
in  pencil  with  "O.K.  S.S."  in  the  left-hand  margin, 
and  I  believe  you  have  already  identified  "S.S"  as 
standing  for  Steve  Struempf. 

A.     Steve  Struempf. 

Q.  Will  you  read  what  is  noted  in  pencil  at  the 
top  of  the  card  for  October  23,  and  then  I  will  ask 
you  another  question. 

A.  On  the  card  for  the  period  ending  October 
23,  1954,  there  is  a  pencil  notation,  "quit,  10/18/ 
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54."     The  "18"  is  written  over  something  else;  I 

can't  make  it  out. 

Q.  And  will  you  look  at  the  personnel  payroll 
record  and  tell  me  whether  that  indicates  the  date 
of  termination  of  employment? 

A.     After  "date  terminated",  at  the  head  of  the 

sheet,  there  is  the  date  "10-18".  [2971] 
***** 

Q.  I  hand  you  the  personnel  payroll  record  sheet 
and  time  cards  for  Eugene  E.  Elmore,  and  ask  you 
to  state  what  they  show  with  respect  to  v/hether 
or  not  he  was  credited  with  any  time  during  the 
weeks  of  October  16  and  23? 

A.  I  have  no  card  here  for  either  one  of  those 
weeks,  and  there  is  no  entry  on  the  personnel  pay- 
roll record  showing  any  earning  for  those  two 
weeks. 

Q.  What  does  the  personnel  payroll  record  show 
with  regard  to  the  state  of  his  employment  before 
and  after  those  periods? 

A.  By  "state  of  employment"  do  you  mean 
whether  he  was  off  at  periods  and [2972] 

Q.  Yes.  Did  he  have  tiuie  shown  for  him  before 
and  after? 

A.  Yes,  he  did — ^both  before  and  after — quite 
erratic.  He  worked  short  weeks  sometimes,  wouldn't 
be  there  for  two  or  three  weeks  at  a  time.  He 
returned  and  worked  30  hours  on  the — ^during  the 
peiiod  ending  October  30,  1954,  and  that  was  the 
final  entry  on  his  record. 

Q.    He  did  not  work  after  October  30? 
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A.     He  did  not. 

***** 

Q.  (By  Trial  Examiner)  :  I  hand  you  the  per- 
sonnel payroll  record  and  time  card  for  Sanda 
Loeffler,  and  ask  you  to  state  what  that  shows  with 
regard  to  her  employment  record. 

A.  Sanda  Loeffler's  time  card  for  the  pay  period 
ending  October  2,  1954,  shows  that  she  worked 
Saturday,  October  2,  for  five  hours.  [2973] 

On  the  personnel  payroll  record,  payroll  period 
ending  October  7,  shows  five  hours  for  that  week, 
and  that  is  the  last  entry  on  the  record. 

Q.     Did  you  say  "7th"  or  "2nd"? 

A.     "2nd". 

Q.  Will  you  read  what  is  shown  on  the  person- 
nel payroll  record  at  the  top  with  regard  to  "ter- 
mination of  employment"  and  "reason"? 

A.     Date  terminated:     10/2;  reason:    quit. 

Q.     That  is  shown  in  type  or  ink  or  pencil? 

A.  The  date  and  the  word  "quit"  are  shown  in 
ink. 

Q.  I  hand  you  the  time  cards  and  personnel 
payroll  records  for  Rosette  Reynolds,  and  ask  you 
to  state  what  that  shows,  with  regard  to  the  time 
put  in  by  her  during  the  week  ending  October  16, 
and  23,  and  thereafter,  if  any. 

A.  Rosette  Re5aiolds'  time  card  for  pay  period 
ending  October  16,  1954,  shows  that  she  worked 
Friday,  October  15,  but  did  not  work  Saturday. 

The  time  card  for  the  same  person  for  the  period 
ending  October  23,  1954,  shows  that  she  reported 
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for  work  Monday,   October   18,   and   worked  five 

hours. 

That  is  the  entire  time  for  that  week — the  period 
ending  October  23,  1954. 

The  personnel  payroll  record  shows  for  the  period 

ending  October  16,  1954,  she  worked  51%  hours, 

and  for  the  period  [2974]  ending  October  23,  1954, 

she  worked  five  hours.  [2975] 
***** 

Redirect  Examination  ***** 

Q.  (By  Mr.  Berke) :  Mr.  Wilson,  I  hold  here 
fhe  personnel  x>ayroll  record  and  the  time  card  for 
the  pay  period  ending  October  16,  1954,  of  Eleanor 
Bertozzi,  B-e-r-t-o-z-z-i,  which  were  taken  from  the 
records  and  files  of  the  company,  were  they  nof? 

A.     They  were. 

Q.  Now,  at  the  top  of  this  time  card  there  is 
certain  [3010]  information  which  appears  in  pencil, 
does  it  not?  A.     It  does. 

Q.  And  among  other  things  there  appears 
thereon  "October  15";  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  looking  at  the  time  card,  is  it  correct 
that  it  shows  that  she  worked  four  days  during 
that  period?  A.     It  does. 

Q.  Starting  with  Monday  and  going  through 
Thursday  of  that  particular  week;  is  that  correct? 

A.     It  is  correct. 

Q.  Now,  are  there  any  entries  for  Friday,  Octo- 
ber 15,  on  that  card? 
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A.  None,  except  the  puncliout  time  on  Thursday, 
at  the  end  of  the  shift. 

Q.     You  mean  Friday,  12:33?  A.     12:33. 

Q.    A.M.?  A.    Yes. 

Q.  But  for  the  shift  beginning  Friday — By  the 
way,  does  the  card  show  she  worked  night  shift? 

A.    It  does. 

Q.  For  the  shift  beginning  Friday  evening,  car- 
rying over  to  Saturday  morning,  is  there  any  entry 
at  all?  A.     There  is  not.  [3011] 

Q.  Now,  what  is  the  total  number  of  hours 
shown  on  the  card  she  worked  that  week? 

A.     32  hours. 

Q.  And  is  it  correct  it  does  show  she  worked 
eight  hours  in  each  of  the  four  days  that  appear 
thereon?  A.     It  does. 

Q.  Now,  looking  at  Eleanor  Bertozzi's  personnel 
payroll  card,  is  it  correct  that  it  contains  an  entry 
for  the  pay  period  ending  October  16,  1954? 

A.    Y"es. 

Q.  And  is  it  correct  that  it  shows  for  that  period 
32  hours?  A.     It  does. 

Q.  And  what  does  it  show  with  respect  to  the 
amount  earned  and  paid? 

A.  ■  Gross  pay  $32 ;  net  pay  $25.14.     Check  No. 

332,  with  the  notation  "mail  check".  [3012] 

***** 
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ALFRED  W.  COOK 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, having  been  first  duly  sworn,  was  examined  and 

testified  as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr,  Berke) :  Mr.  Cook,  what  is  your 
occupation?  [3017] 

A.  Supervising  agriculture  inspector  for  So- 
noma County. 

Q.    And  how  long  have  you  had  that  position? 

A.  As  an  agricultural  inspector,  since  July  5, 
1949. 

Q.  And  as  a  supervising  agriculture  inspector 
for  how  long  ?  A.     Approximately  three  years. 

Q.  And  do  you  have  any  people  working  under 
you — ^you  supervise?  A.     Yes. 

Q.     And  what  are  their  job  titles? 

A.     Season  apple  inspectors,  primarily. 

Q.  And  how  many  such  people  do  you  have 
under  you? 

A.    From  10  to  15,  depending  on  the  crop. 

Q.     On  what,  sir? 

A.     Depending  on  the  crop. 

Q.  Now,  will  you  tell  us  what  your  duties  are 
as  supervising  apple  inspector — I  am  sorry — super- 
vising agriculture  inspector  for  Sonoma  County? 

A.  As  supervising  apple  inspector,  supervising 
inspector  as  you  might  put  it,  are  to  oversee  pri- 
marily the  apple  inspection  previous  to  the  time 
of  tlie  harvest,  as  making  surveys,  supervising  the 
inspection  of  the  detail  during  the  apple  packing 
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season,  assembling  records  after  the  apple  season 

is  over. 

Q.  And  do  those  duties  take  in  the  apples  that 
are  grown  in  the  so-called  Sebastopol  area? 

A.    Yes.  [3018] 

Q.  By  the  way,  can  you  tell  us  what  the  Sebas- 
topol area  consist  of?  I  mean  in  terms  of  mile- 
age, or  its  width  and  length. 

A.     It  would  be  rough. 

Q.     Well,  approximately. 

A.  Roughly,  15  miles  long  and  probably  12  miles 
wide. 

Q.  N'ow,  the  duties  that  you  have  described, 
were  those  your  duties  in  1954?  A.     Yes. 

Q.  Did  those  duties  take  you  personally  into  the 
orchards  last  year? 

A.  Yes,  in  the  line  of  issuing  of  permits  for 
injurious  spray  materials,  which  is  also  included  in 
my  job.  It  is  mandatory  that  I  make  surveys  of 
the  orchards  to  determine  whether  or  not  the  poison- 
ous materials  can  be  used  in  that  area. 

Q.  And  can  you  tell  us  whether  or  not  your 
duties  last  year  took  you  into  the  apple  packing 
plants  ? 

A.     Into  all  of  the  apple  packing  plants. 

Q.  Now,  you  say  "all  of  the  apple  packing 
plants."  Do  you  mean  all  of  them  in  the  Sebas- 
topol area,  or  is  it  broader  than  that? 

A.     All  in  Sonoma  County. 

Q.  Where  are  there  a^Dple  packing  plants  in 
Sonoma  County  in  addition  to  the  Sebastopol  area? 
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A.  In  1.954  there  was  one  in  Geyserville  and 
two  in  Healdsburg,  besides  all  of  the  packing  houses 
in  the  Sebastopol  area,  which  range  as  far  as  For- 
restville,  Gray  ton  and  Sebastopol  and  south  of 
Sebastopol. 

Q.  What  would  be  your  purpose,  or  what  was 
your  purpose  last  year  in  inspecting  the  apples  in 
the  packing  plants  or  sheds? 

A.  To  determine  whether  or  not  they  conformed 
to  the  State  standards,  as  set  up  by  the  Agriculture 
Code. 

Q.  For  what  purpose?  To  conform  with  stand- 
ards for  what  purpose? 

A.     For  fresh  consumption. 

Q.  Now,  are  you  familiar  with  the  Sebastopol 
Apple  Growers  Union?  A.     Yes. 

Q.  Were  you  familiar  with  that  organization 
in  1954?  A.    Yes. 

Q.     Did  you  visit  their  packing  plant  in  1954? 

A.    Yes,  daily. 

Q.     Sir?  A.     Daily. 

Q.     How  much  time  would  you  spend  there  daily  ? 

A.  That  would  have  to  be  an  average.  From 
two  to  four  hours  a  day. 

Q.  Now,  why  would  you  be  out  at  SAGU  pack- 
ing plant  daily  for  [3020]  that  period  of  time? 

A.  To  supervise  my  inspectors  I  had  working 
under  me;  to  check  the  grade,  whether  it  complied 
or  whether  it  didn't. 

Q.  Did  you  check  the  grade  yourself  when  you 
were  out  there?  A.    With  my  inspectors. 
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Q.  Now,  will  you  tell  us  what  the  requirements 
are  yon  have  mentioned  here,  to  check  to  determine 
whether  they  met  requirements  or  standards?  Will 
you  tell  us  what  those  are? 

A.  The  standards  for  fresh  consumption  as  set 
up  for  1954  and  are,  in  1955,  as  lorescribed  in  the 
Agriculture  Code  as  "California  Fancy".  Does 
that  answer  your  question? 

Q.     Is  that  the  standard? 

A.     That  is  right. 

Q.  Well  what  would  you  have  to  do  to  deter- 
mine whether  the  standard  is  met? 

A.  You  make  a  thorough  inspection  of  a  given 
amount  of  boxes,  as  prescribed  by  the  State,  of 
each  lot;  a  thorough  inspection  of  the  entire  box. 

Q.  Now,  how  do  you  inspect  it?  What  do  you 
look  for  when  you  inspect  it? 

A.  You  look  for  the  defects  that  are  listed  in 
the  law. 

Q.     Such  as  what? 

A.     Such  as  worm  damage;  worms;  water  core; 
Baldwin  spot;  Jonathan  spot;  sunburn;  sprayburn; 
limb  rub;   scab.     There   are  numerous   ones   men- 
tioned in  the  Code,  but — bruises.   [3021] 
***** 

Q.     (By  Mr.   Berke)  :     Tell  us  whether  or  not 

you  also  look  for  bitter  pit  and  russeting. 
***** 

A.  Definitely.  I  could  give  you — read  you  the 
list  of  the  defects  right  out  of  the  Code. 

Q.     (By  Mr.  Berke)  :     Have  you  a  copy  of  the 
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Code  here?  A.     Yes,  right  here. 

*  *  *  *  * 

The  Witness :  Do  you  wish  me  to  read  them  now  ? 

Trial  Examiner:    Just  the  additional  ones. 

The  Witness:  I  have  them  pretty  well  strewn 
around  in  here.    I  have  already  told  you.  [3022] 

Decay;  internal  breakdown;  broken  skin;  insect 
pests;  Sim  scald;  russeting;  drouth  spots;  hail 
mark;  frost  injury;  fly  si3eck  fungus;  and  other 
diseases. 

'Q.  (By  Mr.  Berke)  :  Now,  while  you  were  at 
the  SAGU  plant  on  your  daily  tour  there  last  year, 
during  the  season  of  1954,  did  you  observe  the 
condition  of  the  apples  that  were  at  the  packing 
plant  at  SAGU?  A.    Yes. 

Q.     Would  you  tell  us  what  you  observed? 

A.  It  was  an  unusually  hard  season  for  grading 
out  apples  to  make  the  Fancy  grade,  due  to  the  fact 
of  the  extreme  cull-out  from  sunburn  or  sun  scald, 
cracking,  a  big  percentage  of  the  apples,  even 
cracking  them  open. 

*     -Sf     *     *      » 

Q.  (By  Mr.  Berke)  :  Mr.  Cook,  what  do  you 
mean  by  "cull-out"? 

A.  Percentagewise,  a  large  percentage  of  the 
crop  w^as  affected  [3023]  from  sunburn  and  sun 
scald  that  would  not  make  the  Fancy  grade  to  the 
point  that  the  machines  had  to  be  slowed  down  to 
give  the  help  plenty  of  time  to  cull  them  out,  or  we 
would  reject  them. 


->:•*** 
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Q.  (Bv  Mr.  Berke) :  Now,  when  you  refer  to 
the  machines  had  to  slow  dovm  to  give  the  help 
plenty  of  time  to  pick  out  the  culls,  what  machines 
are  you  referring  to — that  is,  whose  are  you  refer- 
ring to'^ 

A.  The  entire  apple  industry's  packing  houses. 
All  of  them. 

Q=  We]],  specifically  confining  yourself  to 
SAGU,  did  you  observe  that  as  a  fact  at  the  SAGU 
operation  last  year?  A.     Yes,  I  did. 

Q.  Now,  you  have  referred  to  sunburn  and  sun 
scald.  What  would  cause  apples  to  be  sunburned 
or  Sim  scalded? 

A.  Extreme  heat  iii  this  case,  which  was  in- 
curred, as  I  [3024]  remember  it,  the  19th  and  20th 
of  June,  1954;  we  had  two  extremely  hot  days  at 
a  Yevy  sensitive  growing  period  of  the  apple  crop. 

Q.  Now,  when  you  talk  about  "at  a  very  sensi- 
tive growing  period  of  the  apple  crop",  what  do  you 
mean  by  that? 

A.  The  apple  as  l^eing  very  tender  and  imma- 
ture and  not  covered  well  by  the  leaves  at  that  time, 
for  protection. 

Q.     For  protection  from  what? 

A.    From  the  sun. 

Q.  Now,  on  those  two  days,  the  19th  and  20th 
of  Jime,  did  you  visit  the  orchards,  the  apple  or- 
chards, that  is,  on  those  two  days? 

A.     Many  of  them. 

Q.  And  did  you  observe  the  effect  that  the  sim 
was  having  on  those  two  days  upon  the  apples  ? 
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A.     Yes,  I  did. 

Q.     Ajid  will  you  tell  us  what  you  saw,  please? 

Mr.  Karasick:  I  object  to  that  as  being  imma- 
terial and  irrelevant. 

Trial  Examiner:    Overruled. 

A.  The  exposed  apples — the  first  indication  from 
a  sunburn  is  turning  a  brick  red,  and  you  could  see 
what  was  happening  to  it.  It  was  being  burned 
from  exposure — overheat. 

Q.     (By  Mr.  Berke) :    Well,  describe  the  apples 

as  you  saw  them  on  those  two  days.  [3025] 
*  *  *  *  * 

A.  The  exposed  portions  of  the  apples  that  wei'e 
exposed  to  the  sun  as  turning  to  a  brick  red  color. 
That  is,  the  exposed  apples  that  had  no  cover  from 
foliage,  from  heat. 

Q.  (By  Mr.  Berke)  :  And  what,  when  an  apple 
gets  into  that  condition,  what  is  it  referred  to  under 
the  standards  that  you  have  mentioned  here  % 

A.  Wei],  it  is,  to  run  for  fresh  consumption,  it 
is  referred  to  as  a  "cull". 

Q.  You  have  made  reference  a  couple  of  times 
to  percentage  of  culls,  but  have  not  stated  the  per- 
centage. Do  you  know  what  the  percentage  of  the 
ai)ples  in  the  Sebastopol  area  were  culls  last  sea- 
son? 
***** 

A.  I  have  no  actual  figures  to  say  the  exact  per- 
centage which  went  in  for  each  defect  of  culls,  but 
the  estimate  would  [3026]  be,  on  the  basis  of  an 
overall  estimate  from  the  entire  industry 
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Q.     All  right. 

A.    which  would  be  in  excess  of  50  per  cent 

of  the  apple  crop. 

Q.  Now,  you  made  some  reference  here  to  some 
sort  of  report  that  is  made  up  by  the  Sonoma 
County  Department  of  Agriculture  as  part  of  your 
job.  A.     That  is  right. 

Q.    What  report  is  that? 

A.  That  is  the  report  that  is  required  by  the 
California  Agricultural  Code,  that  the  Agricultural 
Commissioner  of  each  county  make  an  annual  agri- 
cultural crop  and  acreage  report,  and  evaluation 
report  of  the  agricultural  products  grown  within 
his  county  of  which  he  has  jurisdiction. 

Q.     And  what  ha]3pens  to  that  report? 

A.  One  copy  must  be  mailed  to  the  Director 
of  Agriculture,  also  another  copy  to  the  Board 
of  Supervisors,  and  also  must  be  kept  on  record  in 
the  office,  and  any  interested  parties  may  pick  that 
up  by  going  into  our  office. 

Q.  Are  those  copies  of  those  records  made  avail- 
a]3le  to  the  public  generally?  A.     At  any  time. 

*****    [3027] 

Q.  (By  Mr.  Berke)  :  Mr.  Cook,  I  show  you  a 
docmnent  marked  Respondent's  Exhibit  22  for  iden- 
tification, entitled  "Agricultural  Crop  Report,  1954, 
Sonoma  County  Department  of  Agriculture";  is 
that  the  report  you  were  referring  to? 

A.     It  is.  [3028] 

Q.  And  is  this  report,  marked  Respondent's 
Exhibit  22  for  identification,  available  in  the  So- 
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noma  County  Department  of  Agriculture  office? 

A.     It  is. 

Q.    And  is  it  available  to  the  public  generally? 

A.    Yes,  it  is. 

Q.  And  is  this  the  report  that  you  testified  to 
previously  that  is  furnished  to  the  Board  of  Super- 
visors and  the  Director  of  the  State  Department  of 
Agriculture?  A.     It  is. 

Mr.  Berke:    I  offer  it  in  evidence.  [3029] 

***** 

Trial  Examiner:  I  think  I  will  receive  it,  for 
what  it  is  worth. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  22  for  identification  was  re- 
ceived in  evidence.) 

***** 

Q.  I  show  you  a  document  marked  Respond- 
ent's Exhibit  23  for  identification,  entitled  "Sonoma 
County  Department  of  Agriculture,  Agricultural 
Crop  Report,  1953,"  and  I  will  ask  you  if  you 
have  seen  this  document  before  today? 

A.     The  same  ones  we  put  out. 

Q.  Now,  you  say  "same  ones  (you)  put  out". 
Does  that  come  from  the  office  of  the  Sonoma 
County  Department  of  Agricultre?  [3031] 

A.    Yes. 

Q.     That  is  the  office  in  which  you  are  employed? 

A.     Yes. 

Q.     And  Mr.  Wright,  whose  name  appears  on 
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the  inside  in  connection  with  the  letter  addressed 
to  the  Board  of  Supervisors,  and  the  Director  of 
the  State  Department  of  Agriculture,  is  that  the 
same  Mr.  Wright  whose  name  appears  in  Respond- 
ent's Exhibit  m.  22?  A.    Yes,  it  is. 

Q.  Now,  there  are  figures  in  here  with  respect 
to  apples.  Did  you  have  anything  to  do  with  the 
compilation  of  those  figures? 

A.     The  same  as  the  one  that  followed  that  one. 

Q.  Do  I  understand  that  you  gathered  the  fig- 
ures from  the  various  packers,  and  assisted  in  com- 
piling, along  with  Mr.  Wright,  as  you  have  de- 
scribed, with  respect  to  Respondent's  Exhibit  No. 
22?  A.     I  did. 

Mr.  Berke:    I  offer  Respondent's  Exhibit  No.  23 

in  evidence.  [3032] 
***** 

(Thereupon,  the  document  above  referred  to 

was  marked  Respondent's  Exhibit  No.  23  for 

identification  and  was  received  in  evidence.) 
*****   [3Q33-| 

Trial  Examiner:  All  right.  I  will  receive  Re- 
spondent's Exhibit  24  in  evidence. 

(Thereupon,  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  24  for 
identification  and  was  received  in  evidence.) 
*****   ^2034:] 
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ELIZABETH  PERRY 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  Mrs.  Perry,  are  you  em- 
ployed at  the  present  time'/  A.     Yes,  I  am. 

Q.     By  whom  are  you  employed? 

A.     The  Bank  of  Sonoma  County. 

Q.     And  where?  A.     In  Sebastopol. 

Q.  And  how  long  have  you  been  employed  by 
that  bank? 

A.  I  have  been  employed  there  since,  I  believe, 
July  14  of  1951. 

Q.  And  prior  to  that  time  were  you  employed 
elsewhere  ? 

A.     No,  sir.    Not  since  I  have  gone  to  the  bank. 

Q.     Prior — before  that? 

A.  Prior  to  that  time — prior  to  that  time  I  was 
employed  by  the  Sebastopol  Co-op  Cannery.  [3063] 

Q.    Part  of  that  time,  or  prior? 

A.     Prior  to  that  time. 

Q.  When  did  you  first  go  to  work  for  the  Sebas- 
topol Co-op  Cannery? 

A.  I  believe  it  was  in  the  early  part  of  August, 
1949. 

Q.     And  when  did  you  last  work  there? 

A.  I  think  shortly  after  the  4th  of  July,  or  prior 
— anjrway,  we  took  a  trip,  and  as  soon  as  wei  came 
back  I  went  to  the  bank. 

Trial  Examiner:    What  year? 
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The  Witness:  1951.  I  just  had  about  10  days,  I 
believe,  between  the  time  I  left  the  cannery  and  the 
time  that  I  went  to  the  bank.  I  think  I  had  about 
10  days. 

Q.  (By  Mr.  Berke)  :  Did — do  you  know  about 
what  month  that  was  that  you  went  to  the  bank  ? 

A.    Well,  July. 

Q.     1951?  A.     '51. 

Q.  When  you  worked  for  the  Sebastopol  Co-op 
Cannery,  what  was  your  position  ? 

A.  Bookkeeper  and  general  office  manager.  In 
other  words,  I  was  the  only  one.  I  was  bookkeeper 
and  everything. 

Q.  And  will  you  tell  us  what  your  duties  were 
at  that  time,  as  bookkeeper? 

A.  My  duties  at  that  time  were  to  take  care  of 
the  whole  [3064]  set  of  books,  and  I  checked  sales 
tags  and,  well,  just  eveiy thing  that  is  done  in  a 
small  office  like  that  that  has  only  one  person  in  it. 
I  made  notes  to  the  growers  when  they  became  due, 
and  renewed  tlie  notes,  and  did  all  that.,  anything. 
Of  course,  in  a  co-operative,  then,  you  have  a  secre- 
tary and  treasurer  who  sign  all  things. 

Q.  Did  you  make  entries  of  moneys  received  by 
the  Sebastopol  Co-op  Caimery  ? 

A.  I  did.  I  made  deposits  with  the  banlv.  I  think 
they  will  show  in  my  handwriting. 

Q.  Now,  tell  us  whether  or  not,  among  the  en- 
tries that  you  made  of  moneys  received  by  the 
Sebastopol  Co-op  Cannery,  were  any  smns  received 
for  membership  in  the  Sebastopol  Co-op  Cannery? 
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A.     Oh,  yes.  There  is  a  membership  fee  of  $5. 

Q.  Now,  I  hold  here  in  my  hand  what,  Mrs. 
Perry  ? 

A.  Well,  that  looks  like  the  old  ledger  that  we 
used  to  have  there. 

Q.     And  wherei  did  you  get  this  from? 

A.  I  got  that  from  Mrs.  SoUars,  who  is  now  the 
bookkeeper  at  the  Sebastopol  Co-op  Cannery. 

Q.    When? 

A.  I  just  picked  up  that — ^whatever  time  it  takes 
to:  drive  over  here.  I  picked  it  up  on  my  way. 

Q.  Mrs.  Perry,  I  show  you  here  this  ledger  that 
you  have  [3065]  just  mentioned. 

A.     That  is  my  writing  all  the  way  down. 

Q.  Now,  I  notice  here  is  a  page  that  I  have 
turned  to.  No.  21,  ''Record  of  Cash  Received,  Month 
of  January,  1951."  Does  it  so  read  at  the  top  of 
that  page  ?  A.     Right. 

Q.  And  then  looking  at  this  entire  page,  which  is 
in  ink,  except  for  typing  on  the  heading  and  some 
pencil  figures A.     That  is  right — — 

Q.  Are  all  those  —  that  is,  the  handwriting  —  is 
that  in  your  handwriting  or  whose? 

A.     No,  that  is  all  mine — pencil  and  everything. 

Q.    Including  the  pencil  figures? 

A.     That  is  right. 

'Q.  Now,  going  down  the  coliunn  that  says  ''Net 
amount  received," — do  you  see  such  a  column  there? 

A.     I  do. 

Q.  There  is  an  item,  is  there,  indicating  $5,  and 
going  down  the  column  headed  "  Day' ' ;  is  there  such 
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a  column?  A.    That  is  right:  January  25. 

Q.  Now,  the  space  for  the  day  opposite  the  $5  is 
blank,  and  about  1,  2,  3,  4  spaces  above  that  appears 
"25"  in  that  "Day"  cohmin;  is  that  right? 

A.     That  is  right. 

Q.  Can  you  exi)lain  why  that  space  opposite  the 
$5  is  blank?  [3066] 

A.  Well,  I  don't  know  that  I  can  explain  it. 
I  mean,  in  bookl^eeping  we  do  that  a  lot — sometimes 
a  check  mark  is  made,  and  if  you  are  in  a  hurry  I 
don't  know,  do  you  have  the  date^ — and  the  next  date 
shows  "27" — that  is  common 

Trial  Examiner:  Let  me  explain  at  this  point 
what  the  witness  is  doing:  She  is  pointing  out  that 
all  of  the  entries  made  from  the  time  that  the  25th 
was  put  down  until  the  next  date  was  shown  were 
entries  made  on  the  same  day. 

Mr.  Berke:  Is  that  correct  as  the  Trial  Exam- 
iner stated?  Is  that  the  way? 

The  Witness:    That  is  right. 

Q.  (By  Mr.  Berke) :  Then,  what  date  would  it 
appear  that  the  $5  was  paid?  A.     On  the  25th. 

Q.     What  month  ?  A.     January,  1951. 

Q.  N'ow,  going  to  the  next  colmnn,  which  is 
headed  "Received  from" — is  that  correct,  there  is 
such  a  coliunn?  A.     That  is  right. 

Q.  F'olloT;\dng  down  that  colimm  and  opposite  the 
amount  and  date  colmnn,  what  appears  in  the  "Re- 
ceived from"  colmnn? 

A.  In  capitals,  "SAGrlJ,"  which  we  always  used 
for  Sebastopol  Apple  G-rowers  Union. 
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Q.  And  then  the  next  colmnn  is  headed  ''De- 
scription," is  it  not"?  [3067]  A.     That  is  right. 

Q.  Now,  going  down  that  ooliumi  opposite 
"SAGrlJ,"  what  appears  in  that  description  column'?' 

A.     ''Meimbership  fee." 

Q.  Now,  there  is  another  pagei  to  the  right,  is 
there  not  ?  A.     Yes. 

Q.  To  the  right  of  the  page  I  havei  just  ques- 
tioned you  about  %  A.     That  is  right. 

Q.  And  is  that  also  headed  ''Distribution  of 
Cash  Received'"? 

A.     That  is  right.  That  is  your  distribution  sheet. 

Q'.     For  the  month  of  January,  1951  f 

A.     1951. 

Q.  Does  it  bear  the  same  number,  "21,"  as  the 
sheet  you  have  testified  from  ? 

A.    That  is  right. 

Q.  Now,  following  across  from  the  entiy  per- 
taining to  SAGrlJ,  right  across  to  this  second  sheet, 
there  is  a  column  headed  "General  Ledger^ — CR."; 
is  that  correct?  A.    That  is  right. 

Q.  And  that  column  is  further  divided  into  two 
other  colmnns,  one  headed  "Acct."  What  does  that 
stand  for? 

A.  That  is  "on  accoim.t";  moneys  paid  on  ac- 
coimt. 

Q.  All  right.  Now,  following  that  cokmin  down 
to  the  point  where  "SAGU"  appears  —  opposite 
"SAGU,"  what  appears  [3068]  in  the  "Acct."  col- 
imrn?  A.     $400. 

Q.     And  now, — strike  that. 
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Now,  under  "General  Ledger' — Credit,"  appears  a 
column  next  to  the  "Acct."  column,  entitled 
''Amount";  is  that  right?  A.     That  is  right. 

Q.  And  following  that  down  to'  the  same  line 
where  "SAGrlJ"  appears,  what  appears  in  the 
"Amount"  column?  A.     $5.00. 

Q.    What  is  that  $400? 

A.  The  $400  carried  forward  here  (indicating)' 
vv^hich  was  paid  on  account  right  up  here.  There  is  a 
thousand,  and  notes  payahle 

Q.     Wait  a  minute.  What  are  yoii  pointing  to? 

A.     The  $400.  I  have  to  look  at  this. 

This  $400  appears  down  here  again,  because  it 
was  carried  foi'ward.  Wlien  you  balance,  you  keep 
bringing  stuff  dowm — — 

Trial  Examiner:  You  mean  it  doesn't  indicate 
pajmient  by  SAGrlJ? 

The  Witness :    No,  you  are  carrying 

Q.  (By  Mr.  Berke)  :  It  was  the  same,  and  I 
wanted  to  develop  what  the  pages  show. 

Is  the  amount 

A.     That  goes  with  this  (indicating).  [3069] 

Q.  And  you  are  pointing  to  the  entry  for  SACrlJ 
membership  fee ;  is  that  right  ? 

A.     Right  on  that  dark  line. 

Q.  And  are  all  those  entries  with  respect  to 
SAGrlJ  in  your  handv/riting,  Mrs.  Perry? 

A.     Yes.  That  is  all  my  handwriting,  all  the  way 

through.  [3070] 
***** 

Mr.  Berke :    I  will  call  Mr.  Duckworth. 
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LEONARD  J.  DUCKWORTH 

a  witness  called  by  and  on  behalf  of  the  Respondent, 

having  been  previously  duly  sworn,  was  examined 

and  testified  as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke) :  Mr.  Duckworth,  you  have 
previously  identified  yourself  as  being  the  cannery 
superintendent  for  SAGrlJ,  have  you  not? 

A.    Yes. 

Q.  Now,  do  you  recall  the  meeting  that  was  held 
in  the  afternoon  of  October  15,  at  the  warehouse, 
of  the  employees  concerning  a  layoff? 

A.     Yes,  I  do.  [3080] 

Q.  Now,  who  infoiTned  you  that  there  was  going 
to  be  such  a  meeting'?'  A.    Mr.  McGuire. 

Q.     And  when  did  he  inform  you  about  that? 

A.  That  was  either  Thursday  afternoon,  or  early 
Friday  morning.  I  don't  know  exactly  which  time. 

Q.  Then  upon  getting  such  information,  did  you 
do  anything? 

A.  Yes,  I  made  a  notice  on  the  blackboard  we 
have  there  in  the  plant,  informed  the  employeeis 
there  would  be  such  a  meeting  held. 

Q.    And  when  di  d  you  put  that  notice  up  ? 

A.  Oh,  I  imagine  about  1:30  to  2:00  o'clock  in 
the  afternoon  of  that  day. 

Q.    And  did  you  attend  that  meeting? 

A.    Yes,  I  did. 

Q.    Were  you  there  all  of  the  time? 

A.     Not  all  of  the  time,  no. 

Q'.    Now,  after  the  meeting,  did  all  of  the  em- 
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ployees  who  worked  on  the  night  shift  return  to  that 

shift?  A.     No,  they  did  not. 

Q.    Were  the  night  shift  employees  informed  at 

any  time  that  they  were  to  return  to  work  on  the 

night  shift?  A.     Yes,  they  were.  [3081] 

***** 

Trial  Examiner :    Ref rame  the  question. 

Q.  (By  Mr.  Berke)  :  Was  any  effoii;  made  to 
notify  the  employees  on  that  shift  they  were  tO'  re^ 
turn  to  work  on  that  shift  after  the  meeting? 

A.    Yes,  there  was.  [3082] 

Q.     Was  any  effort  made  by  you  ? 

A.     Yes,  it  was. 

Q.    In  what  way  did  you  inform  them? 

A.  Well,  I  inf onned  those  who  I  saw  who  came 
in ;  I  also  instructed  the  floorladies. 

Q.    Who? 

A.  Her  name  is  Herreriasi — ^Mrs.  Herrerias;  and 
also  the  night  foreman,  Charles  Williams. 

Q.  Now,  when  did  you  inform  Mrs.  Herrerias 
and  Mr.  Williams? 

A,  Well,  they  came  on  shift  about  a  half  hour, 
usually,  before  the  shift  started,  and  I  told  them 
then  that  a  meeting  was  to  be  held,  to  have  all  the 
people  attend;  also  to  inform  the  people  who  were 
to  work  on  the  night  shift  to  be  sure  to  return  to 
work  that  night. 

Q.  And  did  you  personally  inform  any  of  the 
night  shift  employees  of  that  f act^  that  they  were  to 
return  that  night  ? 

A.    Yes,  I  did.  The  names  I  don't  know.  I  mean, 
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as  they  came  in,  I  caught  whoever  I  could  as  they 
were  coming  in  for  the  night  shift,  to  be  sure  to  goi 
to  the  meeting  and  then  tO'  come  back  to  work. 

Q.  Do  you  recall  an  employee  by  tiie  name  of 
Richard  Breuer?  A.     Yes,  I  do. 

Q.     Did  you  have  a  conversation  with  him  after 

the  meeting?  [3083] 
***** 

Q.  (By  Mr.  Berke)  :  Wben,  after  this  meeting, 
did  you  have  tbis  conversation  with  Mr.  Breuer? 

A.  Well,  when — we  were  packing  the  slices  at 
the  time  and  his  job  is  to  fill  what  we^  call  the  hold- 
ing tank  for  the  sliceis  before  they  are  vacuiuned. 
He  started  to  walk  out  tbe  door. 

Q.     Started  to  walk [3084] 

A.     Out  of  the  door  of  the  cannery. 

Q.    Wben  was  this? 

A.  After  the  shift  started  again  for  the  night 
shift,  after  the  meeting  was  all  over. 


***** 


Q.  (By  Mr.  Berke) :  Now,  was  anyone  else 
present  in  this  conversation  between  you  and  Mr. 
Breuer?  A.     N"o,  not  that  I  know  of. 

Q.    Wbat  was  his  job  at  the  time? 

A.  He  filled  the  holding  tanks  for  the  sliced 
apples. 

Q.  And  was  he  employed  on  the  day  or  night 
shift  ?  A.    Employed  on  tbe  night  shift. 

Q.  Will  you  tell  us  the  conversation,  using  the 
language  tliat  was  used,  as  near  as  you  can  recol- 
lect? 
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A.  Well,  he  was  leaving  his  tank  unattended, 
and  he  started  to  walk  out  the  door.  I  asked  him 
where  he  was  going,  and  he  said  he  was  quitting, 
:and  I  asked  him,  "Why?"  and  he  said,  "Well,  if  I 
am  not  going  to  work  any  more  this  year  I  may  as 
well  just  quit  right  now."  And  he  did. 

Q.     Is  this  the  conversation?  A.    Yes. 

Q.  Now,  Clarence  Storey  was  one  of  the  em- 
ployees out  there  last  year,  was  he  not?  [3085] 

A.    He  was. 

Q.    What  was  his  job? 

A.     He  was  dumping  apples. 

Q.  Did  you,  during  the  course  of  the  season, 
have  occasion  to  talk  with  him  alDout  the  perform- 
ance of  his  job?  A.    Yes,  I  did. 

Q.  Did  you  talk  with  him  more  than  once 
about  it?  A.    Yes. 

Q.    About  when  was  the  first  time? 

A.  I  would  say  about  two  weeks  after  the  season 
started. 

Q.  And  about  when  did  the  season  start  last 
year  ? 

A.     I  would  say  aromid  the  middle  of  July. 

Q.  And  where  were  you  at  the  time  you  talked 
with  him  ?  A.     At  the  diunping  station. 

Q.     Where  is  that? 

A.     That  is  on  the  south  end  of  the  cannery. 

Q.  Was  there  anyone  else  present  besides  you 
and  Mr.  Storey  in  the  conversation? 

A.     Not  in  the  conversation,  no. 

Q.  Will  you  tell  us  what  occurred  at  that  time? 
^-  *  *  *  * 
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A.  Well,  on  the  first  oiccasion,  Clarence  Storey 
was  diunping  [3086]  the  apples,  we  call  it  ''too  vig- 
orously." He  would  throw  them  into  the  dumping 
station,  rather  than  letting  them  gO'  gently,  and  he 
was  bruising  the  fruit  by  doing  that.  A  couple  of 
the  Directors  questioned  me  about  it,  so  then  I  told 
Clarence  Storey  to  please  dump  them  more  gently 
and  not  fill  up  the  flume;  instead  of  getting  a  big 
rush  lof  apples  all  diunped  at  once,  to  take  it  easy 
and  keep  a  gentle  flow  going. 

Q'.     What  did  he  say,  if  anything? 

A.     He  said,  "OK."  It  was  all  right  by  him. 

Q.  When  was  the  next  time  you  had  occasion  to 
talk  to  him  about  the  performance  of  his  job? 

Q.  (By  Mr.  Berke) :    When  was  the  next  time? 

A.  I  would  say  about  two  or  three  weeks  later. 

Q.  Sometime  in  the  month  of  August? 

A.  Probably  in  August.,  yes. 

Q.  And  where  did  it  take  place  on  that  occasion? 

A.  In  the  same  place  as  before :  at  the  dump. 

Q.  And  who  was  present  during  that  conveirsa- 
tion  ? 

A.  Oh,  the  people  who'  were  working  there. 
I  don't  know  who  they  were  now. 

Q.  Were  they  within  hearing  distance? 

A.  They  may  have  been. 

Q.  Who  were  they;  do  you  recall? 

A.  No,  I  don't. 

Q.  What  was  your  conversation  on  that  occa- 
sion? A.    Well,  a  repetition  of — — 
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Q.  Well,  use  as  near  as  you  can  the  language 
that  was  used. 

A.  I  told  him  again  that  I  had  been  criticized 
because  the  apples  were  being  thrown  into  the  flume 
too  quickly,  and  tihat  the  apples  were  being  bruised. 
I  asked  him  again  to  dump  more  slowly  and  to  keep 
a  steady  flow  going. 

Q.    And  what  was  his  response,  if  anything? 

A.    He  said,  "OK,"  again.  He  would  watch  it. 

Q.  Now,  were  there  any  other  occasions  that  you 
had  to  talk  to  him  about  performance  of  his  job? 

A.  Yes.  On  a]>out  two  occasions,  later  on,  he  did 
leave  his  post.  I  found  him  in  the  warehouse. 

Q.    When  was  that? 

A.  I  would  say  that  must  have  been  aroamd  Sep- 
tember, sometime — latter  part  of  August  or  early  in. 
September. 

Q.  And  what  warehouse  was  this  you  found 
him  in? 

A.  Regular  cannery — the  warehoaisie  paii:.  of  the 
cannery  itself. 

Q.  Yoii  mean  the  section  of  the  cannery  that  is 
referred  to  as  the  "cannery  warehouse"? 

A.    Yes. 

Q.  Now,  was  there  some  conversation  with  Mr. 
Storey  on  that  occasion  ? 

A.     I  asked  him  to  get  back. 

Q.    Just  answer  yes  or  no. 

A.     Yes,  there  was. 

Q.    Was  there  anyone  else  present  at  the  time  ? 

A.     To  hear  the  conversation  ? 
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Q.    Yes.  A.     No. 

Q.    All  right.  Will  yon  tell  ns  wliat  was  said  *? 

A.     I  asked  him  to  go  back  to  his  post.  [3089] 

Q.    Was  that  all  the  conveirsation^ 

A.    Yes,  it  was. 

Q.    Was  this  during  working  time? 

A.    Yes. 

Q.  Was  it  at  the  time  when  he  was  supposed  toi 
have  been  working,  or  on  his  break?. 

A.     The  men  have  no  break. 

Q.  Now,  when  was  the  other  occasion  that  you 
talked  with  him? 

A.     I  would  say  mthin  two  weeks. 

Q.     And  where  did  that  take  place  ? 

A.     Same  place. 

Q.  What  was  he  doing  on  the  first  occasion  that 
you  saw  him  in  the  cannery  warehouse  ? 

A.     He  was  just  talking  to  someone. 

Q.     Did  the  duties  of  his  job  take  him  in  there? 

A.    No. 

Q.  Now,  who'  was  present  on  the  second  occasion 
in  the  warehouse? 

A.     Oh,  the  warehouse  crew. 

Q.  Well,  did  they  participate  in  the  conversar 
tion?  A.     No,  they  did  not. 

Q.  Did  anyone  else  besides  you  and  Mr.  Storey 
participate  in  that  conversation? 

A.     No.  [3090] 

Q.    Will  you  tell  us  what  was  said  there? 

Trial  Examiner:  When  was  this  conversation, 
nowl 
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The  Witness:  About  two  weeks  after  the  first 
occasion. 

Trial  Examiner:    All  right. 

A.  I  just  asked  him  to  get  back  to  his  dumping 
station. 

Q.     (By  Mr.  Berke)  :    What  did  he  say? 

A.    He  said,  "OK." 

Q.    Did  he  go  back  then  ?  A.    Yes,  he  did. 

Q.    What  was  he  doing  on  that  occasion  ? 

A.     Just  talking  to  someone  in  tlie  warehouse. 

Q.     Was  this  during  working  time? 

A.     Yes. 

Q.  Now,  while  you  were  superintendent  of  the 
cannery  last  year,  did  any  of  tlie  employees  talk  to 
you  about  the  union? 

A.     On  one  occasion,  Franl^  Unciano. 

Q.    T\nion  did  tJiat  happen? 

A.  Oh,  I  don't  know  the  date  exactly.  I  imagine 
in  September  sometime. 

Q.     All  right.  And  you  say  this  is  Frank? 

A.  Could  have  been  October;  I  don't  know  for 
sure.  Either  late  September  or  early  October. 

Q.    Wiiere  did  it  take  place? 

A.     In  my  home. 

Q.     "At  my  home"?  [3091]  A.    Yes. 

Q.     What  time  of  the  day  ? 

A.     A])out  6 :00  o'clock  in  the  evening. 

Q.     Had  you  invited  Mr.  Unciano  to  your  home? 

A.    No. 

Q.     On  that  occasion  ?  A.    I  had  not. 

Q.    Wiio    was    present    besides    you    and    Mr." 
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Unciano  ?  A.    My  wife. 

Q.  And  what  took  place  then?  Will  you  tell  us 
what  was  said? 

A.  He  came  to  my  home  at  that  time.  Our  floor- 
lady,  the  day  floorlady,  Edna  Hardin,  had  been 
quite  ill,  and  on  that  occasion  we  had  found  caus!ei 
to  replace  her  with  Alicia  Unciano^,  Frank  Un- 
ciano's  wife.  She  had  previously  been  floorlady  for 
us,  and  at  that  time  she  was  acting  as  floorlady. 

And  on  this  evening  Frank  Unciano  came  to  my 
home  and  said  that  Mr.  Bartini  had  bawled  his  wife 
out  about  something  —  I  don't  know  what  —  and 
Frank  was  rather  upset  about  it  and  so'  was  his 
wife. 

So  he  came  to  complain  to  me  about  it. 

Q.    What  did  he  say  to  you? 

A.  He  said,  Mr.  Martini  called  his  wife  down 
and  she  didn't  like  it,  and  he  didn't  like  it  either, 
and  he  asked  me  what  I  thought  about  the  union. 

Q.     What  did  you  say? 

A.  My  answer  was^ — do'  you  want  me  to^  give  my 
answer  ? 

Q.    Yes. 

A.  I  said,  so  far  as  I  saw  I  don't  see  it  would 
do  him  much  good  in  a  short  time  operation  as  we 
have  there. 

Q.     Was  there  anything  more? 

A.  I  said,  of  course  he  could  do^  as  he  feels  about 
it.  I  said  it  was  his.  right,  but  personally — ^lie  asked 
me  what  I  thought  about  it — and  I  told  him  I  didn't 
think  it  would  do  much  good. 
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Q.  Was  this  all  that  was  said  about  the;  union  on 
that  occasion'?  A.    Yes. 

Q.  Now,  were  there  ever  any  instructions  given 
to  the  supervisory  employees  with  respect  to  dis- 
cussions concerning  the  union? 

A.    Yes,  there  were. 

Mr.  Karasick:  All  right.  I  will  move  to — ^With- 
draw tiiat. 

Q.  (By  Mr.  Berke) :  Who  gave  those  instruc- 
tions? A.     Mr.  Martini. 

Q.    When  did  he  give  them? 

A.  I  would  say  late  in  July,  when  the  union  ac- 
tivities first  started  in  our  plant. 

Q.     Toi  whom  did  he  give  them?  [3093] 

A.     To  me. 

Q.    Where  were  you  at  the  time? 

A.    I  don't  know  exactly  where  I  was. 

Q.  Was  there  anyone  else  present  besides  you 
and  Mr.  Martini?  A.     No. 

Q.    What  did  Mr.  Martini  say? 

A.  He  said  it  would  be  best  if  we  refrain  from 
discussing  the  union  with  any  of  the  employeesi — 
any  activity  at  all. 

Q.     And  what  did  you  say? 

A.  I  said  I  would  carry  his  instructions  out  and 
carry  them  downi  to  my  immediate  supervisors. 

Q.    And  did  you  do  that?  A.     Yes. 

Q.    Who  did  you  talk  to? 

A.  Edna  Hardin;  Charles  Williams;  Mrs.  Her- 
rerias. 

Q.    Wliat  did  you  tell  them? 
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A.  I  just  told  them  that  Mr.  Martini  thought  it 
would  be  advisable  if  we  did  not  discuss  union  ac- 
tivity at  all,  and  to  refrain  from  discusising  it  with 
any  of  the  employees. 

Q.  Now,  Mr.  Duckworth,  you  know  Orice  Sto- 
rey, don't  you"?  A.    Yes,  I  do. 

Q.  She  testified  here  that  lon  August  the'  4th  she 
got  two  cards^ — two  union  authorization  cardsi — from 
you  while  she  was  in  her  car  at  the  parking  lot,  and 
that  as  you  gave  them  to  her  you  said  to  her,  as  you 
left,  ^'Hit  that  man  with  these,"  [3094]  and  you 
pointed  to  someone  who  was  walking  toward  the 
highway. 

Did  any  such  incident  take  place? 

A.     It  did  not. 

Q.  Did  you  ever  give  Orice  Storey  any  union 
authorization  cards?  A.     I  did  not. 

Q.  Did  you  ever  tell  her  to  "Hit"  any  man  with 
cards  or  anything  else?  A.     I  did  not. 

Q.  Now,  Frank  UncianO'  testified  here  that  about 
three  weeks  before  the  layoff  he  asked  you  why  they 
were  sending  all  those  appleis  to  the  Co-op',  and  that 
you  told  him  that  they  were  trying  to  finish  all  the 
apples  because  they  were  afraid  the  union  was  try- 
ing to  get  in  and  they  did  not  want  to  do  business 
with  unions. 

Did  you  ever  have  any  conversation  about  that 
with  Mr.  Unciano  ?  A.    I  did  not. 

Q.  Did  you  ever  discuss  with  him  ai  reason  for 
the  apples  going  over  to  the  Co-op?  A.    No. 
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Q.  Now,  Clarence  Storey  testified  here  that  on 
September  23,  about  11 :45  a.m.,  he  went  to  punch  in 
and  that  you  caught  him  by  the  sleeve  and  held  onto 
it  and  said,  "Martini  wants  to  see  you  in  his  office.'^ 

Did  such  a  conversation,  such  an  incident  occur? 

A.    May  I  explain  a  little? 

Q.     Gro  ahead. 

A.  I  told  him  Mr.  Martini  wanted  to  see  him. 
I  did  not  catch  him  by  the  sleeve. 

Q.    Did  you  hold  onto  his  arm? 

A.    I  did  not. 

Q.     Did  you  go  mth  him  to  Mr.  Martini's  office? 

A.    No. 

Q.     Or  up  to  the  cannery  office  ?  A.     No. 

Q.  Were  you  in  the  meeting  between  Mr.  Storey 
and  Mr.  Martini?  A.     No. 

Q.  Now,  Mr.  Storey  also  testified  that  while  he 
was  in  this  meeting  with  Mr.  Martini  he  heard  only 
one  whistle  blow;  that  two  whistles  generally  blow, 
one  about  7  minutes  before  work  time,  and  the  sec- 
ond blows  at  12 :00  noon  on  the  dot.  This  is  during 
the  lunch  period. 

Now,  did  two  whistles  ever  ])low  during  the'  limch 
period  at  the  cannery  last  year?  A.     Never. 

Q.  Did  a  whistle  blow  five  or  seven  minutes  be- 
fore the  end  of  tlie  lunch  period  last  year  ? 

A.     No.  [3096] 
***** 

Q.     (By  Mr.  Berke)  :     How  many  whistles  blow 
or  did  blow  during  the  lunch  period  last  year? 
A.    We  blow  one  whistle  when  the  lunch  period 
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starts;  we  blow  one  whistle  when  the  lunch  loeriod 

ends. 

Mr.  Berke:  I  am  getting  to  a  question  that  has 
pretty  strong  language  in  it.  Do  you  want  Mrs. 
Storey  to  remain? 

"TT         TT         vT         TV"         tV" 

Q.  (By  Mr.  Berke) :  Mr.  Storey  testified  that 
on  September  25,  at  aloout  11:45  a.m.,  Mr.  Martini 
came  out  of  the  south  door  in  the  cannery  and  called 
Storey  out  into  the  street,  on  company  property, 
and  asked  him,  "Do  you  know  what  your  wife  is 
doing?  She  is  forming  a  committee  on  the^  night 
shift.  You  go  out  and  fire  her." 

Mr.  Storey  testified  that  he  replied,  "That  is  your 
fucking  job;  if  you  want  to  fire  her,  you  gO'  fire  her. 
I  only  work  here.  You  are  the  boss." 

He  also  testified  that  on  tliat  occasion  you,  Mr. 
Duckwoi'tih,  [3097]  said  you  had  two  witnessesi  to 
prove  Mrs.  Storey  was  forming  a  committee' — ^two 
girls. 

Then  Mr.  Storey  said  Mr.  Bondi  came  around  the 
truck  and  said,  ''If  you  have  two  witnesses,  that  is 
enough;  I  will  sign  her  check." 

Mr.  Storey  further  testified  that  on  that  same 
occasion  he  said  to  Mr.  Martini  tiiat  his  wife  was 
on  her  own  time  and  Mr.  Martini  said,  "Why  don't 
they  get  their  fucking  committee,  and.  get  it  over 
with." 

Mr.  Martini  said,  "I  am  the  boss.  Why  the  hell 
don't  you  get  Bertolucci  and  Rhodes  to  shut  the 
goddamn  th.ing  down.  If  you  don't  I  am  going  to." 
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Q.  Now,  Clarence  Storey  testified  here  that  on 
September  23,  about  11 :45  a.m.,  he  went  to  pimch  in 
and  that  you  caught  him  by  the  sleeve  and  held  onto 
it  and  said,  "Martini  wants  to  see  you  in  his  office.'^ 

Did  such  a  conversation,  such  an  incident  occur? 

A.     May  I  explain  a  little? 

Q.     Gro  ahead. 

A.  I  told  him  Mr.  Martini  wanted  to  see  him. 
I  did  not  catch  him  by  the  sleeve. 

Q.     Did  you  hold  onto  his  arm? 

A.     I  did  not. 

Q.    Did  you  go  vdth.  him  to  Mr.  Martini's  office? 

A.     No. 

Q.     Or  up  to  the  camiery  office  ?  A.     No. 

Q.  Were  you  in  the  meeting  between  Mr.  Storey 
and  Mr.  Martini?  A.     No. 

•Q.  Now,  Mr.  Storey  also  testified  that  while  he 
was  in  this  meeting  with  Mr.  Martini  he  heard  only 
one  whistle  blow;  that  two  whistles  generally  blow, 
one  a]>out  7  minutes  before  work  time,  and  the  sec- 
ond blows  at  12 :00  noon  on  the  dot.  This  is  during 
the  lunch  period. 

Now,  did  two  whistles  ever  l^low  during  the'  hm.ch 
period  at  the  cannery  last  year?  A.     Never. 

Q.  Did  a  whistle  blow  five  or  seven  minutes  be- 
fore the  end  of  the  lunch  jieriod  last  year? 

A.     No.  [3096] 
***** 

Q.     (By  Mr.  Berke) :     How  many  whistles  blow 
or  did  blow  during  the  lunch  period  last  year? 
A.    We  blow  one  whistle  when  the  lunch  period 
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starts;  we  blow  one  whistle  when  the  lunch  period 

ends. 

Mr.  Berke:    I  am  getting  to  a  question  that  has 

pretty  strong  language  in  it.   Do  you  want  Mrs. 

Storey  to  remain  ? 
***** 

Q.  (By  Mr.  Berke)  :  Mr.  Storey  testified  that 
on  September  25,  at  about  11:45  a.m.,  Mr.  Martini 
came  out  of  the  south  door  in  the  cannery  and  called 
Storey  out  into  the  street,  on  company  property, 
and  asked  him,  "Do  you  know  what  your  wife  is 
doing?  She  is  forming  a  committee  on  the  night 
shift.  Yoii  go  out  and  fire  her." 

Mr.  Storey  testified  that  he  replied,  "That  is  your 
fucking  job;  if  you  want  to  fire  her,  you  gO'  fire  her. 
I  only  work  here.  You  are  the  boss." 

He  also  testified  that  on  that  occasion  you,  Mr. 
Duckworth,  [3097]  said  you  had  two  witnessesi  to 
prove  Mrs.  Storey  was  forming  a  committee' — ^two 
girls. 

Then  Mr.  Storey  said  Mr.  Bondi  came  around  the 
truck  and  said,  ''If  you  have  two  witnesses,  that  is 
enough;  I  will  sign  her  check." 

Mr.  Storey  further  testified  that  on  that  same 
occasion  he  said  to  Mr.  Martini  that  his  wife  was 
on  her  own  time  and  Mr.  Martini  said,  "Why  don't 
they  get  their  fucking  committee,  and  get  it  over 
with." 

Mr.  Martini  said,  "I  am  the  boss.  Why  the  hell 
don't  you  get  Bertolucci  and  Rhodes  to  shut  the 
goddamn  thing  down.  If  you  don't  I  am  going  to." 
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Then  ]\ir.  Martini  said  he  forbade  talking  about 
the  nnion  on  company  property. 

iSTow,  did  such  an  incident  occur,  Mr.  Duckworth? 

A.     It  did  occur,  but  not  that  conversation. 

Q.  Would  you  tell  us  what  did  occur  on  that 
occasion,  Mr.  Duckworth? 

A.  Well,  on  that  occasion  Mr.  Martini  and  I 
came  together  aroimd  the  side  of  the  building.  Mr. 
Martini  wanted  to  talk  to'  Mr.  Storey  and  Mr.  Mar- 
tini  did,    I   imagine,   usei   a   little   hard   language. 

I  mean,  not  abusive,  but  a  little  strong,  shall  we  say. 

***** 

Q.  (By  Mr.  Berke)  :  Give  us,  as  near  as  you 
recall,  the  language  which  was  used. 

A.  He  told  him  th?ct,  Mr.  Martini  told  Storey, 
that  he  had  discharged  his  Avif©  and  tliat  he  would 
be  next — that  is,  Clarence  Storey  himself  would  be 
nexti — if  he  didn't  quit  goofing  off  and  leaving  his 
post  when  he  is  not  supposed  to. 

Q.     What  was  the  strong  language  ? 

A.  A  few  "hells"  and  "damns"  maybe;  I  don't 
know  exactly. 

Q.  Did  he  use  the  words  that  I  gave  you  that 
Mr.  Storey  used  twice  in  his  testimony? 

A.     No,  I  don't  believe  so. 

Q.     Was  Tony  Bondi  present? 

A.     No,  he  was  not. 

Q.  Did  you  say  that  you  had  two  witnesses  to' 
prove  that  [3099]  Mrs.  Storey  was  forming  a  com- 
mittee—two girls?  A.  No,  I  did  not.  [3100] 
***** 
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Cross  Examination     ***** 

Q.  (By  Mr.  Karasick)  :  How  long  after  the 
meeting  was  over  did  yon  leave? 

A.    Did  I  leave  the  meeting? 

Q.     Yes.  A.     Inmaediately. 

Q'.    And  where  did  you  go? 

A.     Right  back  to  the  cannery. 

Q.  And  you  talked  to  no  one — no  employees  or 
anyone  else?  A.     Only  one  man. 

Q.     I  see.  And  that  was  who  ? 

A.     That  was  Breuer. 

May  I  change  that? 

Q.    Yes. 

A.  I  did  speak  to  other  employees.  Some  were 
confused  about  going  back  to  work,  so  I  made  it 
very  clear  that  the  night  [3106]  shift  wasi  tO'  work, 
and  to  v/hom  I  spoke,  by  name,  I  don't  laiow. 

Q.     You  don't  recall? 

A.  ISTo,  but  I  did  speak  to  several  persons  and 
told  them  to  finish  the  night  shift. 

Q.  They  came  up  and  told  yoii  they  were  con- 
fused? A.     That  is  right,  yes. 

Q.  Do  you  remem]>er  how  many  there  were,  if 
you  don't  remember  names? 

A.    I  don't  remember  exactly. 

Q.    Several? 

A.  Several.  And  I  can  go  on  from  there,  too,  if 
I  may. 

Q.     If  you  like. 

A.  I  instructed  Ella  Herrerias,  the  night  floor- 
lady,  and  Charles  Williams,  the  night  foreman,  tO' 
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make  sure  that  the  night  sliift,  went  back  tO'  work. 
*  *  *  *  * 

Q.  There  was  a  whistle  which  blew  at  the  begin- 
ning of  the  limch  hour,  and  a  Avhistle;  which  blew 
at  the  conclusion  of  the  lunch  hour  on  the  day  shift 
last  year?  A.     That  is  right. 

Q.  Do  you  remember  that  there  was  a  short 
time  —  a  shoH  period  of  time:  — ■  when  there  was  a 
short  blast  of  the  whistle  some  two  minutesi  before, 
to  warn  the  employees  the  whistle  was  going  to 
blow?  A.     No. 

Q.     Will  you  answer  the  question?'  A.     No. 

Q.  Your  testimony  is  that  at  no  time  last  year 
during  the  operating  season  on  the  day  shift  was  a 
warning  blast  of  the  whistle  blown — ai  short:  blasti — 
slightly  or  shortly  before  approximately  seven  min- 
utes, or  thereabouts,  before  the  whistle  blew  for  the 
return  to  the  noon  shift? 

A.     There  was  never  a  whistle  like  that ;  never. 
***** 

VIRGINIA  CHICANO 

a  witness  called  by  and  on  behalf  of  the  Respondent, 

being  first  duly  sworn,  was  examined  and  testified  as 

follows:  [3149] 
***** 

Direct  Examination 

Q.  (By  Mr.  Berke) :  Mrs.  Chicano,  do  you 
work  for  the  Sebastopol  Apple  Growers  Union? 

A.     For  three  years. 

Q.  Is  that  place  sometimes  known  as  Molino  or 
SAGU? 
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A.    Well,  that  is  all  I  know,  name  is  Molino. 

Q.     You  laiow  it  as  Molino? 

A.     That  is  right. 

Q.     Are  yon  working  there  now? 

A.     Yes,  I  do. 

Q.    What  job  do  you  have?  A.     Trimmer. 

Q.    And  how  long  have  you  been  a  trimmer? 

A.     All  the  time. 

Q.     All  the  three  years  that  you  were  there? 

A.     That's  right. 

Q.    Last  year,  what  shift  did  you  work  on  ? 

A.  I  started  with  the  day  shift,  and  when  the 
night  shift  come  in,  they  transferred  me  to  the 
night  shift. 

Q.  Now,  how  long  did  you  work  on  the  day  shift 
last  year,  when  you  started?  [3150] 

A.  I  guess  about  a  week  or  so  before  the'  night 
shift  started. 

Q.    Do  you  know  what  month  that  was? 

A.     No,  I  don't — ^when  we  start? 

Q.     Yes. 

A.    We  start  in  July  last  year. 

Q.  July.  And  who  was  your  floorlady  on  the 
night  shift?  A.     Mrs.  Herrerias. 

Q.  And  how  long  did  you  remain  on  the  night 
shift?  A.     Until  it  was  through. 

Q'.     And  when  was  that;  do  you  know? 

A.  Month?  Oh,  gee,  what  was  that?  I  forgot  all 
the  time,  the  month.  You  know  how  it  is. 

Q.     Do  you  remember  the  layoff  in  October?' 

A.    Yes. 
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Q.     Of  last  year?  A.    Yes,  I  do. 

Q.    Did  you  work  right  up  to  that  time? 

A.    Yes. 

Q.  And  then  did  you  continue  to  work  after  the 
layoff?  A.    Yes. 

Q.     What  job  did  you  have  at  that  time? 

A.     Trimming — just  the  same  thing. 

Q.    Who  was  your  floor  lady  then? 

A.     Mrs.  Herrerias.  [3151] 

Q.  Do  you  remember  the  meeting  that  was  held 
in  the  warehouse  about  the  middle  of  October  of 
last  year,  of  the  employees,  for  the  layoff? 

A.    Yes. 

Q.  Now,  keeping  in  mind  that  particular  time, 
do  you  recall  an  incident  involving  some  apples? 

A.    Yes. 

Q.    About  when  did  that  occur,  that  incident? 

A.     Two  afternoons. 

Q.  Tavo  afternoons.  Wlien,  with  relation  to  that 
meeting  in  the  middle  of  October? 

A.     Oh,  there  was  about  two-three  weeks  after. 

Q.     And  you  say  this  was  t^vo  afternoons? 

A.     That  is  right. 

Q.     And  where  were  you  at  the  time  ? 

A.  I  V7as  in  the  squirrel  cage — you  know,  picked 
all  the  apples  for  the  trinmiers,  pick  up  all  the  bad 
apples  and  trim  them  myself. 

Q.    You  were  do^vn  at  what  cage? 

A.     Squirrel  cage. 

Q.     Squirrel  cage?  A.     That  is  right. 

Q.     And  your  job  was  inspecting  and  tiimming? 
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A.     That  is  right.  [3152] 
*  *  *  *  * 

Q.  (By  Mr.  Berke)  :  Will  you  tell  us  what  you 
saw  about  the  apples? 

A.  Well,  the  apples  was  beautiful,  big  apples, 
and  there  was  making  big  holes  and  putting  the 
cores 

Mr.  Karasick :  May  I  ask  that  the  description  be 
"most  beautiful,  big  apples,"  be  deleted  as  being 
conclusion  and  the  characterization  of  the'  witness. 

Trial  Examiner:  ISTo.  I  think  I  will  let  it  stand 
with  the  note  that  the  witness  was  indicating  an 
apple  about  eight  inches  across  in  diameter. 

Mr.  Berke :    That  is  correct. 

The  Witness :    That  is  correct. 

Q.  (By  Mr.  Berke)  :  And  what  did  you  notice 
about  these  apples? 

A.  Well,  they  had  a  core  through,  and  we  was 
making  Fancy,  you  know,  fo^r  apple  pies,  and  I 
said,  ''Gee,  this  is  funny.  They  come  in  the  squirrel 
cage  like  that." 

Q.  Do  you  recall  how  many  such  apples  you 
saw  ? 

A.  Well,  about  two  or  three  dozen  like  that, 
I  say. 

Trial  Examiner:    Two  or  three  dozen? 

The  Witness:    About. 

Q.  (By  Mr.  Berke)  :  Did  you  ever  do  anything 
to  any  of  thos-e  [3153]  apples? 

A.  Well,  I  was  trimming  tlie  back — ^had  my  back 
like  this,  and  the  way  they  come,  I  put  some^  in  the 
box,  aside. 
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Q.     Some.  About  how  many;  do  you  recall'? 

A.  Five  or  six,  I  guess;  I  put  them  on  one  side 
there. 

Q.  Had  you  ever  seen  apples  like  that  before 
those  two  occasions'?  A.     I  never  did. 

Q.  Did  you  ever  see  apples  like  that  again  after 
the  second  occasion?  A.     I  never  did. 

Q.  Now,  what  happened  to  the  apples  that  you 
picked  up^ — ^the  six  or  seven  that  you  said  you  put  in 
the  box  ? 

A.     The  floorlady  passed  by;  she  grabbed 

Q.     Take  it  slowly.  What? 

A.  The  floorlady  came  by  and  took  it  away. 
I  don't  know. 

'Q.    Who  was  that?  A.     Mrs.  Hen-erias. 

:Q.     Did  she  say  anything  to  you  ? 

A.  If  she  ever  says  anytliing  with  the  noise  I 
never  heard. 

Q.     You  didn't  hear  her?  A.     No. 

Q.     Did  you  know  Mrs.  Dickerson? 

A.  No,  I  don't  Imow  that  woman.  I  knowed  all 
the  girls,  say,  ''Hello";  that  is  all.  But  I  don't  know 
her.  [3154] 

Q.     You  don't  Imow  her  personally? 

A.     No,  I  don't. 

Q.  Now,  while  you  worked  at  SAaU,  ]\Irs.  Chi- 
cano,  did  you  see  any  apples  with  faces  on  them? 

A.     I  never  did. 

Q.  Did  you  ever  see  any  apples  \\dth  hair  on 
them  for  dress-up  ?  A.    I  never  did. 
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Q.     Did  you  ever  see  any  apples  made  into  dolls? 
A.    No,  I  never  did.  [3155] 

*     *     *     *     •X- 

Q.    Do  you  know  Mrs.  Storey?  A.    Yes. 

Q'.     She  is  the  lady  sitting  here  ? 

A.     That  is  right. 

Q.  Now,  did  Mrs.  Storey  ever  talk  to  you  ahout 
joining  the  union?  A.     One  aiftemoon. 

Q.     Is  the  answer  "yes"?  A.    Yes. 

Q.     Now,  when  was  it;  do  you  recall? 

A.     One  Saturday. 

'Q.     One  Saturday? 

A.     (Nodding  affirmatively.) 

Q.    About  what  time? 

A.  Well,  around  quarter  to  12:00.  Because  there 
was  coming  out,  and  we^  was  going  in  to  work. 

Q.  And  do  you  recall  about  what  month  that 
would  be?  A.     No,  I  don't. 

Q.    Wliere  was  Mrs.  Storey  at  the  time?  [3158] 

A.  I  was  sitting  imder  the  balcony — ^twoi  benches 
over  there  —  and  Mrs.  Storey  came  in  by  me  and 
told  me,  "Don't  you  want  to  sign  a  card  for  the 
union. " 

Q.    About  what  time  of  the  day  was  this? 

A.     Between  a  quarter  to  12 :00. 

'Q.     Between  a  quarter  to  12 :00  and 

A.  Quarter  to  12:00.  There  was  coming  out 
12:00  o'clock;  we  was  going  in  to  work  at  12:00. 

Q.     And  you  say  you  were  sitting  on  a,  bench  ? 

A.    Yes. 

Q.    Under  the  balcony?  A.    Yes. 
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Q.     Were  there   any   other  people   present  who 

heard  your  conversation  with  Mrs.  Storey? 

A.     No.  [3159] 
***** 

Q.  (By  Mr.  Berke) :  Tell  us,  as  near  as  you 
recall,  what  she  said  to  you  and  what  you  said  to 
her. 

A.  She  came  to  me  and  told  me,  "You  want  to 
sign  a  card  for  the  imion?'^  And  I  told  her,  "I  am 
old  enough  to  do  what  I  want  to  do,  not  what  no- 
body tell  me  what  to  do." 

Q.  Now,  you  say  you  can^t  recall  the  date  when 
that  occurred?  A.     No. 

Q.  Would  it  refresh  your  memory  if  I  werei  to 
suggest  a  date  to  you  ?  A.    Maybe. 

Q.  Was  it  about  the  latter  part  of  September 
last  year? 

A.  It  was.  I  guess  it  was  the  last  paii:.  of  Sep- 
tember. 

Q.  Now,  on  that  same  occasion,  did  Mrs.  Storey 
talk  to  any  [3160]  other  women? 

A.  Well,  she  left  me  and  she  went  and  talked  to 
some  other  girls.  I  never  heard  what .  she  said — 
never  paid  attention  . 

Q.     You  didn't  hear  what  was  said? 

A.    No. 

Q.  Did  you  pick  up  a  rubber  mouse  down  at  the 
squirrel  cage?  A.     No. 

Q.  Did  you  ever  pick  up  any  rubber  gloves  or 
any  other  rubber  object?  A.    No. 

Q.    Do  you  know  Irma  Bate  ?  A.    Yes. 
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'Q.  Bearing  in  mind  the  meeting  in  the  ware- 
house on  October  15,  when  you  had  the  layoff  meet- 
ing, did  you  have  a  conversation  with  Iraia  Bate 
around  that  time  %  A.     I  guesis  so,  I  did. 

Q.    Pardon? 

A.  Do  you  mean  if  I  talked  the  same  day  from 
the  layoff? 

Q.     No.  Around  that  time?  A.     Yes. 

Q.    When  was  it  that  you  talked  with  Mrs.  Bate? 

A.  I  talked  to  her — I  seen  her  going  tO'  my  house 
the  Saturday  after  the  layoff. 

Q.    Yes.  [3161] 

A.  And  then  in  a  Monday  when  we  went  to  work 
I  told  her,  I  say,  "You  stuck  up." 

Q.  Wait  a  minute.  This  was  Monday.  How  do 
you  remember  with  respect  to  the  layoff? 

A.     When  we  starting  to  work  on  the  day  shift. 

Q.  That  was  the  Monday  follomng  the  layoff 
meeting?  A.     That  is  right. 

Q.    Where  did  you  talk  with  Mrs.  Bate? 

A.  I  was  working  over  there  by  my  place — the 
squirrel  cage — and  she  came  in. 

Q.    All  right.  What  time  of  the  day  was  this? 

A.  It  was  in  the  morning,  between  10:00  to 
10 :30,  we  get  the  recess  period. 

Q.  I  see.  Were  you  working  at  the  squirrel  cage 
at  that  time?  A.     Yes. 

Q.    And  where  was  she? 

A.  She  was  getting  her  recess  period,  and  she 
came  and  talked  to  me. 
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Q.  And  was  there  anyone  else  present  that  took 
part  in  the  conversation?  A.    ISTo. 

Q.  What  did  shei  say  to  yoii  and  what  did  you 
say  to  her? 

A.  I  told  her,  "Stuck  up."  I  say,  ^'You  was  in 
the  neighborhood  and  never  came  in  and  see  me." 
She  told  me,  "I  [3162]  went  to  take  papers  to 
EUa's." 

Q.  Now,  what  "Ella"  was  she  referring  to,  or  do 
you  understand  she  was  referring  to? 

A.     She  told  me  Ella  HeiTerias. 

Q.  Now,  you  said  something  to  her  about  ''stuck 
up,"  that  she  was  in  the  neighborhood? 

A.     That  is  right. 

Q.    What  neighborhood  were  you  talking  about? 

A.  Well,  she  went  to  the  road  to  where  I  live  to, 
sho  passed  the  same  road. 

Q.     When  was  it  you  saw  her  do  that? 

A.     On  Saturday  after  the  layoff. 

Q.  And  where  were  you  at  the  time  when  you 
saw  her? 

A.  My  husband  was  knocking  the  old  house  we 
had  down,  l^uilt  new  home  on  tlie  property,  and  we 
was  knocking  the  old  house  down.  We  was,  oh, 
about  15  feet,  when  she  went  to  the  road  and  I  see 
her. 

Q.    Where  was  that? 

A.     She  was  going  in  the  car — ^her  car. 

Q.  And  did  Ella  Herrerias  live  there,  near  there 
at  the  time? 


t 
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A.  Yes,  she  lived  a  way  up,  oh,  I  don't  know, 
about  a  quarter  of  a  mile,  not  quite,  I  think. 

Q.    A  quarter  of  a  milei  ? 

A.     Not  quite,  I  think.  [3163] 

aEORGIA  LOUISE  HOWSE 

a  witness  called  by  and  on  behalf  of  thei  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows:  [3195] 

*     •St     *     *     * 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  Mrs.  Howse,  by  whom  are 
you  presently  employed'? 

A.     By  the  Apple  Grrowers  Union. 

Q.     Is  that  the  Sebastopol  Apple  Growers  Union? 

A.     Yes. 

Q'.     Sometimes  known  as  Molino  or  SAGrU? 

A.    People  call  it  that;  I  guess  so. 

Q.  Have  you  ever  heard  it  called  by  either  one 
of  those  terms  ?  A.    Yes. 

Q.    What  is  your  job  at  the  present  timef 

A.  I  am  what  they  call  the  laboratory  technician 
right  now. 

Q.    And  what  shift  do  you  work  now?i 

A.     I  work  the  night  shift. 

Q.    When  did  you  first  go  to  work  for  SAGU  f 

A.  Well,  it  was  last  year,  August — ^aroimd  Au- 
gust 14. 

Q.    And  what  job  did  you  have  at  that  time.? 

A.  Well,  when  I  first  started  I  worked  outside 
on  the  conveyor. 


1126       National  Labor  Relations  Board  vs. 

(Testimony  of  Georgia  Louise  Howse.) 

Q.     On  the  conveyor  wha-f?  [3196] 

A.     Conveyor  belt. 

Q.     And  what  was  your  job  then? 

A.  Well,  it  was  sorter,  or  to  take  the  bad  apples 
off  this  belt  that  went  by. 

Q.  Now,  where  was  this  conveyor  belt  that  you 
worked  on  when  you  started  last  year? 

A.     It  was  outside  the  cannery. 

Q.    Gro  ahead. 

A.  There  is  a  roof  over  it  and  everything,  but  it 
is  outside;  it  isn't  in,  where  they  make  the  sauce  or 
slices. 

Q.    Do  you  know  Clarence  Storey  ?  A.    Yes. 

Q.    Did  you  know  where  he  worked  last  year? 

A.    Yes. 

Q.  Now,  with  relation  to  the  place  where  he 
worked  at  SAGrlJ,  where  was  your  job  performed? 

A.  Well,  near  him.  I  imagine  it  would  be  about 
six  foot  away  from  him — ^^somewhere  like  that. 

Q.  Now,  will  you  tell  us  just  what  your  duties 
were  when  you  started  working  there  last  year  on 
tliis  conveyor? 

A.  Well,  we  just  stood  there  and  when  the 
apples  passed  over  the  conveyor  belt,  we  picked  the 
bad  apples  off  and  we  threw  them  in  a  bin  that 
took  them  away. 

Q.  Now,  who  put  the  apples  on  tihe  conveyor  that 
you  were  inspecting?  [3197] 

A.    Mr.  Storey  put  them  there. 

Q.  And  how  long  were  you  working  on  that  job 
at  that  time? 
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A.     Oh,  I  worked  tliere  about  ten  days. 

Q.  And  then  after  the  ten  days,  where  did  you 
work  ? 

A.     I  went  inside  to  work  then  as  a  trinuner. 

Q.  Aiid  did  you  work  for  the  balance  of  the.  1954 
season  as  a  trimmer? 

A.     No.  I  worked  as  a  trimmer  about  ten  days. 

Q.     And  then  what  occurred? 

A.  Well,  Mr.  Duckworth  asked  me  if  I  would 
like  to  go  upstairs  and  work  in  the  lab. 

Q.    And  did  you  go  up  tliere  immediately? 

A.  Yes.  Well,  he  said  it  would  be  a  few  daysi ;  he 
would  come  around  and  talk  to  me  more  about  it. 
But  then  after  that,  I  went  up  there  for  about  an 
hour  each  day  for  a  week,  learning,  and  then  after 
that  I  was  up  there  all  of  the  time. 

■Q.  You  say  you  were  ^'up  there  learning"?  Did 
someone  teach  you?  A.    Yes. 

Q.    Who  was  it? 

A.    Well,  Mr.  Duckworth  and  Ruth  Winkler. 

Q.     Who  else? 

A.  'And  Mrs.  Doty.  They  all  helped  show  me 
what  to  do. 

Q.  Now,  were  there  four  of  you  that  worked  in 
the  laboratory? 

A.  No.  Ruth  Winkler  quit  to  go  back  to  school, 
so  that  just  [3198]  left  Mrs.  Doty  and  I. 

Q.    Did  you  take  Ruth  Winkler's  job? 

A.    Yes. 

Q.  And  did  you  remain  in  the  laboratory,  then, 
for  the  balance  of  the  1954  season  ? 
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A.     Well,   I  worked  from  —  I  mean,   I  worked 

there,  but  not  all  of  the  tune.  I  worked  when  they 

started  making  slices,  then  I  went  back  out  tO'  the 

grader — I  mean,  the  conveyor  belt  with  tlie  pen- 

trometer. 

Q.     Do  you  mean  the  same  conveyor  belt  where 

you  stai-ted  in  August  of  1954? 

A.    Yes.  [3199] 
*  *  *  *  * 

Q.  Now,  when  you  first  began  to  work — about 
August  14 — on  the  conveyor  out  near  Mr.  Storey, 
who  was  your  Supei^sor? 

A.    Mr.  Duckworth. 

Q.    And  was  he  your  immediate  supervisor? 

A.    Well,  no.    He  was  over  the  plant. 

Q.     I  mean  your  inmiediate  supervisor? 

A.     I  was  under  Edna  Hardin,  the  floorlady. 

Q.  Now,  while  you  worked  out  there  for  about 
a  period  of  ten  days  in  August,  did  you  observe 
how  Mr.  Storey  dumped  the  apples?  A.    Yes. 

Q.  And  were  these  apples  that  were  dumped  by 
him  the  ones  that  you  say  came  along  the  conveyor 
that  you  inspected?  A.     Yes. 

Q.  Will  you  tell  us  what  you  observed  in  con- 
nection with  this  dumping  of  the  apples? 

Mr.  Karasick:     T  will  object. 

Trial  Examiner:    Overruled. 

A.  Well,  Mr.  Storey  would  dump  them  in  great 
big  heaps  on  the  conveyor  belt  but  about  a  foot 
deep  or  more  and  three  or  four  boxes  or  more  and 
start  the  conveyor  and  they  would  all  go  up  this 


Sevastopol  Apple  Growers  Union         1129 

(Testimony  of  Georgia  Louise  Howse.) 

conveyor  belt,  and  there  was  only  a  couple  girls 

there,  and  we  couldn't  get  all  the  bad  apples  or 

worms  or  w^hatever  in  there  and  after  while,  when 

they  got  inside  the  plant  the  worms  and  things 

would  be  showing  up,  and  then  the  floorlady  would 

come  and  give  us  a  bad  time  about  it.  [3201] 
***** 

Q.  (By  Mr.  Berke)  :  Who  was  your  floorlady 
at  the  time  that  you  say  came  out 

A.     Edna  Hardin. 

Q.    and  gave  you  a  bad  time.    What  did  she 

say? 

A.  She  said  that  we  would  have  to  try  harder 
to  get  the  worms  out  of  the  apples. 

Q.     And  did  you  say  anything  to  her? 

A.    Well,  yes. 

Q.     What  did  you  say? 

A.  I  said  we  couldn't,  the  way  they  were  going 
over  the  conveyor;  they  were  so  thick  and  deep  we 
couldn't  get  them  all  out  that  way. 

Trial  Examiner:  Excuse  me.  I  want  to  get 
straight  on  one  thing. 

You  said,  "get  the  worms  out  of  the  apples." 

The  Witness:  Wormy  apples  off  the  belt — sun- 
burned and  anything  else  that  was  there. 

Q.  (By  Mr.  Berke) :  You  don't  mean  take  the 
sunburn  off? 

A.  Take  the  sunburned  apples  out  and  put  them 
in  the  bin. 

Q.     Now,   were   there   any   occasions  while   you 
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worked  there  when  any  incidents  occurred  involv- 
ing empty  boxes'?  A.    Well,  yes. 

Q.     About  when  did  that  occur?   [3202] 

A.  Oh,  well,  that  was  after  Mrs.  Storey  was  dis- 
charged. 

Q.     Do  you  recall  about  when  she  was  discharged  ? 

A.  Oh,  that  was  around  September  the  25th, 
somewhere  around  there. 

Q.  And  how  long  was  this  after  her  discharge 
that  this  incident  occurred'^ 

A.     I  would  say  it  was  a  week  or  ten  days. 

Q.    And  where  did  it  occur? 

A.    Well,  outside,  on  the  conveyor  belt. 

Q.    And  at  that  time,  vv^hat  were  you  doing? 

A.     I  was  using  the  pentrometer  then. 

Q.  And  in  connection  with  using  the  pentrometer 
in  testing  the  apples  that  you  have  testified,  where 
did  you  do  that  testing? 

A.    You  mean  the  testing  of  the  applesauce? 

Q.  No.  With  the  pentrometer,  as  you  have  testi- 
fied? 

A.  Well,  beside  the  conveyor  belt,  about  a  foot — 
no,  about  a  yard  away  from  Mr.  Storey. 

Q.     And  did  you  do  that  daily?  A.    Yes. 

Q.  And  with  what  frequency  during  the  day  did 
you  do  that? 

A.  Well,  I  stayed  out  there  most  all  day  some 
days.  It  depended  on  if  they  were  having  a  lot  of 
ripe  apples,  I  stayed  all  the  time,  because  we  had 
to  watch  them  more  closely. 

Q.     Now,  do  you  wear  glasses?  [3203] 
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A.     Yes. 

Q.     And  were  you  wearing  glasses  at  that  time? 

A.     Yes,  sir. 

Q.     Did  you  wear  them  constantly  last  year? 

A.     Yes. 

Q.     And  did  you  wear  them  at  your  work? 

A.     Yes. 

Q.  When  this  incident  occurred,  who  else  was 
present  at  the  time? 

A.  Oh,  1  don't  know.  There  was  Erma  Bate 
and  there  was  another  woman — I  forget  her  name — 
Ernie  something — I  don't  remember  her  last  name. 
Ernestine  Hackner,  or  something  like  that.  I  don't 
remembei'  her  last  name. 

Q.  Do  you  recall  about  what  time  of  the  day 
it  was  that  it  occurred? 

A.  Well,  it  was  around  11:00  o'clock  in  the 
morning,  I  imagine. 

Q.  All  right.  Will  you  relate  what  happened, 
please  ? 

A.  Well,  Mr.  Storey  would  let  these  empty  boxes 
go  up  the  conveyor  belt.  And  he  kept  doing  it  and 
doing  it  and  he  waited  until  I  would  be  reaching 
over  the  conveyor  belt  getting  an  apple  and  so  one 
day  he  said — I  complained  to  him,  I  said,  "You  are 
doing  this  to  hit  me,"  or  something  like  that  to  him, 
and  he  didn't  pay  any  attention. 

So  one  day  he  says,  "Well,  you  better  take  your 
glasses  [3204]  off,"  and  I  says,  "I  wouldn't  take 
my  glasses  off  because  I  needed  them  in  my  work." 
*****  [3205] 
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Q.     (By  Mr.  Berke) :    Whom  did  you  notify  ? 
A.    Well,  I  told  Mr.  Duckworth  and  Esther  Doty 

and  the  people  in  the  lab  when  I  went  up  for  lunch. 

Q.    And  the  supervisor  that  you  told  was  Mr. 

Duckworth?  A.    Yes.    [3207] 

***** 

ROBERT  NORMAN  LEE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 
***** 

Direct  Examination 

Q.     (By  Mr.  Berke)  :    Mr.  Lee,  are  you  employed 

by  the  Sebastopol  Apple  Growers  Union? 

A.     Yes,  I  am.  [3209] 
***** 

Q.  (By  Mr.  Berke) :  Now,  did  you,  at  any 
time  during  1954,  operate  the  lift  truck  inside  the 
cannery?  A.     Yes,  I  did. 

Q.     About  when?  [3211] 

A.  That  was  around — it  was  the  latter  part  of 
July  when  I  operated  in  there. 

Q.  And  for  how  long  a  time  did  you  operate 
it  in  the  cannery?  A.     Two  days. 

Q.     Was  that  part  of  your  regular  duties? 

A.     No,  sir. 

Q.     Who  was  the  regular  operator  at  that  time? 

A.  I  don't  know  who  it  was  that  was  operating, 
but  he  was  sick  those  two  days. 

Q.     And  you  replaced  him  for  those  two  days? 

A.     That  is  right. 
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Q.  Now,  what  did  you  do  with  the  lift  truck 
during  that  period  when  you  operated  in  the  can- 
nery last  year? 

A.  Well,  that  was  taking — they  have  a  big  tank 
that  they  put  the  sliced  apples  in.  You  pick  that 
up  and  take  it  over  to  the  vacuum  and  when  the 
vacuum  is  pumped  out  of  it,  you  pick,  lift  it  up 
about  ten  foot,  I  guess,  to  the  blanching  tank, 
where  it  was  dumped. 

Q.  Now,  will  you  describe  the  operation — that 
is,  how  you  would  go  about  lifting  the  tanks  onto 
the  lift  truck  or  the  fork  lift,  and  just  go  through 
the  maneuvers  that  you  would  go  through. 

A.  Well,  you  take  an  empty  tank  from  outside 
and  you  set  it  up  to  where  they  fill  it,  and  then  it 
is  filled  and  then  you  had  to  drive  in,  pick  it  up, 
back  up,  drive  in  to  the  [3212]  vacuum  tank,  set 
it  down,  and  back  out,  and  let  the  bell  down  over 
it  to  pump  the  vacuum. 

Then  you  raised  the  bell,  picked  that  tank  up, 
and  set  it  upstairs  on  the  blanching  tank. 

Q.  HoAv  v/ould  you  raise  it  up  to  the  blanchuig 
tank? 

A.  With  the  lift,  raise  it  up  there — pull  it 
aromid  and  raise  it  up. 

Q.  Now,  when  you  had  the  tank  on  the  fork  lift, 
or  the  lift  truck,  where  would  it  be?  On  the  front 
or  rear  of  the  fork  lift? 

A.  Well,  it  is  the  front  of  the  lift  truck — you 
are  facing  the  tank. 

Q.     Now,  in  making  these  movements  that  you 
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have  described,  when  you  have  got  the  tank  on  the 
lift  truck  in  front  of  you,  can  you  see  in  front  of 
you — see  what  is  going  on  in  front  of  you? 

A.     Not 

Q.  Now,  did  you  have  a  lot  of  room  in  which  to 
make  these  movements  that  you  described,  inside 
the  camiery? 

A.     No,  there  wasn't  very  much  room  in  there. 

Q.  Do  you  recall,  Mr.  Lee,  an  unusual  occur- 
rence  in  the   cannery   sometime   in   September   of 

1954?  A.     Yes,  I  do.  [3213] 

***** 

Q.  (By  Mr.  Berke) :  Did  this  occurrence  hap- 
pen every  day  at  the  cannery? 

A.     No,  it  did  not. 

Q.  About  when  in  September,  as  near  as  you 
recall,  was  it  that  it  occurred? 

A.  Between  September  22  and  the  25th.  But 
now,  the  exact  date,  I  don't  remember. 

Q.  Do  you  remember  what  time  of  the  day  it 
was?  A.     Yes;  it  was  12:03. 

Q.     12:03  what? 

A.     Well,  it  was  lunch  time;  I  was  going  to  eat. 

Q.     12:03  in  the  morning — a.m.  or  p.m.? 

A.  Well,  it  would  be  p.m.  because — noon — it 
would  be  a.m. — no. 

Trial  Examiner:    Well,  you  said  "noon".  [3214] 

A.  (Continuing)  I  was  going  to  eat  at  noon, 
12:03. 

Q.  (By  Mr.  Berke) :  How  do  you  recall  it  was 
12:03? 
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A.  Because  when  the  whistle  blows  I  am  at 
cold  storage,  and  I  have  to  walk  to  the  cannery, 
and  that  takes  approximately  three  minutes. 

Q.  And  what  were  you  doing  at  the  time  that 
this  occurrence  took  place? 

A.     I  was  going  to  punch  out. 

Q.    And  you  were  going  to  punch  out  for  what? 

A.    To  go  eat. 

Q.  And  wliat  period  did  you  have  then  for 
lunch?  A.     From  12:00  to  1:00. 

Q.  Do  you  recall  what  the  lunch  hour  for  the 
women  was  at  that  time? 

A.  It  was  from  11:00  to  12:00  then,  because 
they  were  taking  an  hour  for  lunch  at  that  time. 

Q.  Now,  where  abouts  were  you  when  you  saw 
that  occurrence? 

A.  I  was  standing  right  in  front  of  the  time 
clock. 

Q.     And  will  you  describe  what  you  saw? 

A.    You  mean  who  I  saw  and  what  I  heard? 

Q.     All  the  details,  as  near  as  you  can  recall. 

A.  I  saw  Mr.  Martini  standing  there,  and  a 
whole  group  of  women.  It  was  aromid  15  or  20 
women.  So  naturally  I  am  the  inquisitive  type 
anyway,  so  I  stayed  to  listen. 

Q.  Now,  where  did  you  see  Mr.  Martini  and 
this  group  of  [3215]   women? 

A.  They  were  standing  right  between  the  time 
clock  and  the  blanching  tank.  That  is  the  same  path 
that  the  lift  truck  has  to  go  through  to  get  to  the 
vacuum  bells. 
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Q.    And  you  say  being  inquisitive  you  did  what? 

A.     I  listened  and  looked. 

Mr.  Karasick:     Well, — go  ahead. 

Q.  (By  Mr.  Berke) :  Tell  us  what  you  saw  and 
what  you  heard. 

A.  Well,  I  saw  Mrs.  Storey,  as  I  recall,  because 
I  knew  her  from  sight. 

Q.     Is  she  in  this  hearing  room. 

A.    Yes,  she  is. 

Q.     Go  ahead. 

A.  And  a  group  of  women,  Avho  I  don't  recall 
at  the  time,  and  Mr.  Martini,  was  there.  I  heard 
Mrs.  Storey  tell  Mr.  Martini  that  he  had  to  meet 
with  the  imion  officials  or  they  were  not  going  back 
to  work.  In  other  words,  it  was  a  walk-out  or 
whatever  they  call  it. 

Mr.  Karasick:    Just  a  moment 

Q.  (By  Mr.  Berke)  :  Is  that  what  she  said  or 
your  interpretation  ? 

A.  She  said  they  weren't  going  back  to  work 
unless  he  talked  with  the  union  officials  and  got 
straightened  out. 

Mr.  Karasick:  May  the  characterization  "in 
other  words,  et  cetera"  be  stricken?   [3216] 

Trial  Examiner:    That  little  phrase  may  be,  yes. 

Q.  (By  Mr.  Berke)  :  Did  you  hear  what  Mr. 
Martini  said?  A.     Yes,  I  did. 

Q.    Will  you  tell  us. 

A.  He  said  they  could  not  do  anything  about 
it  because  it  was  all  turned  over  to  the  National 
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Labor  Relations  Board  and  it  was  out  of  his  hands 

entirely  now. 

Q.  And  did  you  remain  there,  or  what  did  you 
do? 

A.  No,  I  went  on  and  ate.  I  went  up  and  told 
my  foreman  about  it. 

Q.  Well,  you  say  there  were  15  or  20  women 
that  were  standing  aroimd  with  Mrs.  Storey  at  the 
time  ? 

A.     There  must  have  been  at  least  that. 

Q.  What  were  the  other  women  doing  at  the 
time? 

A.  Well,  the  rest  of  them  had  gone  back  to 
work.  They  weren't  standing  there,  because  the 
whistle  had  already  blown  and  they  were  peeling 
apples. 

Q.     Did  you  see  them  actually  working? 

A.  Yes.  When  you  walk  in  to  the  time  clock 
you  can  see  everybody  in  there. 

Q.     You  saw  them?  A.    Yes,  sir. 

Q.  Did  you  notice  whether  or  not  there  were 
any  apples  in  the  flume? 

A.  Well,  I  know  there  were  apples  in  the  flume, 
yes.  [3217] 

Q.     Did  you  notice  on  that  particular  day? 

A.  The  dumpers  were  coming  when  I  came  by — 
had  to  be  apples  in  the  flume. 

Q.     On  that  particular  occasion? 

A.    Yes,  sir. 

Trial  Examiner:    You  say  they  were  dumping?' 

The  Witness:    Yes.    There  is  two  dumpers. 
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Trial  Examiner:     Do  you  know  them? 

The  Witness:  They  change  often.  One  was  Mr. 
Storey.  If  I  recall,  he  was  dumping  then,  and  he 
had  a  yomig  fellow  helping  him.  I  don't  know  who 
he  was. 

Q.  (By  Mr.  Berke) :  When  you  left  the  group 
of  women,  was  Mr.  Martini  still  there? 

A.    Yes,  he  was  still  there. 

Q.    Now,  do  you  know  Clarence  Storey? 

A.     Yes,  sir — not  personally,  but  I  know  him. 

Q.    You  would  know  him  if  you  saw  him? 

A.     Uh-huh. 

Q.  Do  you  recall  an  incident  invohdng  Mr. 
Storey  sometime  in  August  of  1954. 

A.  Well,  there  were  several  incidents.  There 
is  one  in  particular  I  do  recall,  but 

Q.  When  was  that,  the  one  that  you  particu- 
larly recall? 

A.    Well,  that  was — you  mean  the  date? 

Q.  About.  If  you  can  give  us  the  date  or  other- 
wise fix  it [3218]  A.     I  don't  know. 

Q.     Do  you  know  when,  al30ut,  it  was? 

A.  It  was  the  latter  part  of  September — well, 
it  must  have  been  the  latter  part  of  September — 
first  part  of  September. 

Q.     Where  did  this  occur? 

A.  It  occurred  at  the  dumps  where  they  dump 
the  apples. 

Q.    Who  was  present  there  at  the  time? 

A.  There  were  several  there.  I  don't  recall  who, 
exactly,  was  there. 

Q.     What  were  you  doing  on  that  occasion? 
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A.  I  was  setting  apjjles  up  to  the  dump,  which 
we  do.  We  haul  apples  up  to  the  canner  and  some- 
times if  the  lift  truck  to  the  cannery  hasn't  set  up 
a  pallet  of  apples,  we  set  them  up. 

Q.     Who  is  "we"? 

A.     Two  lift  drivers,  cold  storage. 

Q.    And  that  would  be  you  and  someone  else? 

A.     Last  year,  Jimmy  Higgins  and  myself. 

Q.  Will  you  tell  us  what  occurred  on  that  occa- 
sion that  you  particularly  remember? 

A.  Well,  it  was  when  they  gave  him  a  helper. 
He  said  he  couldn't  dump  the  apples  by  himself 
and  he  wouldn't,  and  they  gave  him  two  young  boys 
to  help,  and  he  had  them  dumping  apples  and  he 
wasn't,  and  that  is  what  I  recall.   [3219] 

Q.  You  recall  seeing  them  dumping,  but  not 
him? 

A.     Well,  he  said  he  wasn't  going  to;  he  wasn't 

getting  paid  enough  for  dumping.  [3220] 
***** 

MARY  ELOIS  OADDEL 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner :    What  is  your  full  name  ? 

The  Witness:    Mary  Elois  Caddel. 

Trial  Examiner:    And  your  home  address? 

The  Witness:  2660  Gravenstein  Highway  South, 
Sebastopol,  California. 

Direct  Examination 
Q.     (By  Mr.  Berke) :     Mrs.  Caddel,  where  are 
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you  presently  employed?  A.    Molino. 

Q.     Is  that  the  Sebastopol  Applet  Growers  Union? 

A.     Correct.  [3249] 
***** 

Q.     When  did  you  first  go  to  work  for  Molino? 

A.     13th  of  September,  1954. 

Q.     And  what  shift  did  you  work  on?  [3249-A] 

A.     The  night  shift. 

Q.    What  was  your  job  at  the  time?! 

A.     Trimmed  apples. 

Q.  And  did  you  continue  to  work  the  night  shift 
throughout  that  season? 

A.     No ;  I  worked  the  night  shift  im.til  the  layoff. 

Q.    And  what  happened  after  that? 

A.    And  I  went  on  days. 

Q.    Wliat  was  your  job  when  you  were  on  days? 

A.     I  trunmed  apples  the  same. 

Q.  When  you  worked  the  night  shift,  who  was 
your  floorlady?  A.     Ella  Herrerias. 

Q.     And  then  when  you  worked  days? 

A.     Ella  Herrerias. 

Q.    Was  she  still  your  floorlady?  A.     Ye&. 

Q.  Did  you  join  a  union  or  sign  a  pledge  card 
for  some  imion  while  you  worked  for  Molino? 

A.     I  did. 

Q.    About  when  did  you  do  that? 

A.  Well,  I  signed  a  pledge  card  twice.  I  worked 
at  Co-op'  before  I  worked  at  Molino. 

Q.  Did  you  sign  one  while  you  were  working  at 
Co-op?  A.     I  did. 

Q.     For  what  imion?  [3250] 
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A.     Teamster's,  A.F.L. 

Q.  And  do  I  understand  yon  signed  another  one 
when  you  went  to  work  for  Molino'? 

A.     I  did,  at  South  Sehastopol. 

Q.  When  was  that  with  relation  toi  the  time  you 
went  to  work  at  Molino  ? 

A.  I  would  say  a  week  or  so  after  I  started  to 
work;  the  latter  part  of  September. 

Q.  Do  I  understand  that  you  worked  for  the 
Sebaistopol  Co-op  Cannery  in  1954  prior  to-  going  to 
work  for  Molino?  A.     I  did. 

Q.  When  di  i  you  last  work  at  thei  Co-op'  Can- 
nery? A.     The  10th  of  September. 

Q.    And  while  there  what  shift  did  you  work? 

A.    I  worked  the  night  shift. 

Q.     And  did  you  quit  or  were  you  laid  off? 

A.  No;  the  season  had  ended  temporarily.  They 
told  us  we  perhaps  would  be  called  back  in  a  week 
or  two. 

Q.  With  relation  toi  the  time  that  you  were  laid 
off  then  at  the  Co-op  Cannery,  when  were  you  told 
about  it? 

A.    Well,  we  were  due  to  work  until  2:30'  that 

night,  but  about  8:00  o'clock  the  floorlady  called  us 

over  and  said  this  was  it  until  a  week  or  so,  and 

we  were  forced  to  check  out,  and  we  did.  [3251] 
***** 

Q'.     (By  Mr.  Berke) :     Did  you  have  any  prior 

notice  other  than  the  notice  you  got  that  evening 

at  the  Co-op  about  the  layoff?  A.     No.  [3252] 

***** 
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Q.  And  how  long  did  yon  continue  to  work  at 
Molino  in  1954^ 

A.     Until  the  season  ended  in  December. 

Q.  Did  you  ever  have  a  discussion  with  your 
floorlady  while  working  at  Molino  concerning  your 
feigning  of  the  pledge  card?  A.     I  did. 

Q.    About  when  did  you  have  that  discussion? 

A.    Well,  several  days  after  the  layoff. 

Q.  And  when  you  are  talking  about  the  layoff, 
what  layoff  do  you  have  reference^  to? 

A.     When  we  changed  into  one  shift. 

Q.  And  do  you  remember  what  you  werei  doing 
at  the  time  you  had  this  discussion? 

A.    Yes;  I  was  trimming  apples. 

iQ.  And  do  you  recall  who  was  present  in  the 
conversation  ? 

A.    Just  the  floorlady  and  myself. 

Q.    Who  was  the  floorlady? 

A.     Ella  Herrerias. 

Q.  Do  you  know  about  what  time  of  the  day  it 
was?  A.     I  don't  remember. 

Q.  Can  you  tell  us  what  part  of  the  day,  whether 
it  was 

A.     I  think  it  was  in  the  afternoon. 

Q.  A¥ill  you  tell  us  what  the  conversation  was 
and  tell  us  who  was  speaking? 

A.  Well,  she  came  by  there  this  particular  time 
in  between  my  [3253]  partner  and  I,  as  she  usually 
did  several  times  during  the  day,  checked  the  apples 
and  see  how  we  were  working.  So'  I  told  her,  asked 
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her  if  she  had  a  few  minutes,  I  would  likei  to  talk 

with  her  and  she  said,  "All  right,  go  ahead." 

I  said,  "Ella,  I  have  heard  rumors  that  all  the 
girls  were  laid  off  that  had  signed  pledge  cards, 
and  I  want  you  toi  know  that  I  had  signed  a  pledge 
card;  if  it  makes  any  difference,  why,  say  so,  per- 
haps there  is  a  mistake  in  my  being  here." 

She  said,  "Mary,  you  haven't  a  thing  to  worry 

about.  I  did  not  know  who  signed  the  pledge  cards. 

It  doesn't  make  any  difference  to  me  whether  you 

are  luiion  or  not  imion.  I  kept  my  girls-,  selected 

them  from  the  way  they  worked." 

So  I  thanked  her.  [3254] 
***** 

Q.  (By  Mr.  Berke)  :  While  you  worked  at  Mo- 
lino,  Mrs..  Caddel,  did  you  see  any  appleis  that  were 
dressed  up  like  dolls  or  carved  into  dolls? 

A.  I  have  seen  a  few  apples  aromid  Halloween 
time  that  had  faces  carved  on  them. 

Q.  Did  you  observe  whether  those  were  peeled 
or  unpeeled  apples? 

A.  Those  were  unpeeled,  the  ones  I  am  speak- 
ing of. 

Q'.  And  did  you  obsicrve  anjrthing  as  to  their 
size?  A.     They  v/ere  extra  large. 

Q.  By  the  way,  did  you  ever  withdraw  your 
pledge  card  from  the  Teamsters  Union? 

A.     I  did  not. 

Q.    You  have  worked  all  this  season,  have  you? 

A.     I  have.  [3255] 
***** 
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Q.  Did  you  vote  in  the  election  that  was  held 
last  year?  A.    Yes. 

Q.  Did  you  ever  hear  Ella  Herrerias  say  that 
the  company  knew  who  was  attending  union  meet- 
ings and  had  a  list  of  them  and  they  would  be  fired  ? 

Mr.  Karasick:    I  object  to  that. 

Trial  Examiner:    Ovemiled. 

The  Witness:    No. 

Q.  (By  Mr.  Berke) :  Did  you  ever  hear  Ella 
Herrerias  say,  or  did  she  ever  say  to  you  that  there 
was  to  be  no  talking  about  the  luiion  at  work? 

A.     She  never  said  that  to  me. 

Q.  Did  you  ever  hear  her  say  that  to  anyone 
else  ?  A.    No. 

Q.  Did  you  ever  hear  her  say  that  those  who 
would  talk  about  the  imion  while  at  work  would  be 
fired  or  blacklisted?  A.     No. 

Q.    Did  she  ever  tell  you  that?  A.     No. 

Q.  Did  you  know  Mrs.  Herrerias  before  you 
went  to  work  at  the  Se]:)astopol  Apple  Growers 
Union  or  Molino? 

A.  I  had  never  seen  her  imtil  I  applied  for 
work. 

Mr.  Berke:     You  may  cross  examine.   [3256] 

Cross  Examination 
***** 

Q.  (By  Mr.  Karasick)  :  Last  year  you  filled 
out  an  application  when  you  were  at  Molino  before 
you  went  to  work  there? 

A.     The  day  I  went  to  work. 
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Q.     This  year  did  you  fill  out  an  application  too? 

A.     I  did. 

Q.  And  I  show  you  a  document  which  is  marked 
as  Greneral  Counsers  Exhibit  26.  Will  you  look  at 
that  carefully  and  tell  me  if  that  is  the  application 
that  you  filled  out  this  year'?  A.     I  believe  so. 

Q.    And  you  signed  it?  A.    I  did. 

Q.     You  filled  out  all  the  information  that  the 

document  requires?  A.     I  did.  [3258] 

***** 

Q.  When  did  you  talk  to  her  again,  if  you  did? 
Did  you  ever,  after  this  conversation  imtil  the  end 
of  the  season,  again  talk  to  Ella  about  the  union? 

A.     I  am  not  sure. 

Q.     Well,  think  hard. 

A.  I  think  that  I  had  asked  her  a  few  questions 
in  regard  to  the  union  before  I  told  her  about  my 
signing  of  the  pledge  card. 

Q.     This  is  before  the  layoff?  A.     Yes. 

Q.    What  did  you  ask  her? 

A.  I  just  asked  a  few  questions  because  I  didn't 
know  much  about  the>  union,  and  she  had  always 
said,  '^Well,  that  is  everybody's  own  personal  busi- 
ness." 

Q.  You  weren't  quite  sure  about  this,  is  that  it? 
You  went  to  her  and  asked  her  whati  her  opinion 
was? 

A.     No,  I  didn't  ask  her  opinion. 

Q.    Well,  what  did  you  talk  to  her  about? 

A.  I  asked  her  if  she  thought  the  union  would 
help  the  girls,  and  I  remember  asking  her  that. 
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Q.  Did  you  vote  in  the  election  that  was.  held 
last  year?  A.    Yes. 

Q.  Did  you  ever  hear  Ella  Herrerias  say  that 
the  company  knew  who  was  attending  union  meet- 
ings and  had  a  list  of  them  and  they  would  l3e  fired  ? 

Mr.  Karasick:    I  object  to  that. 

Trial  Examiner:    Overruled. 

The  Witness:    No. 

Q.  (By  Mr.  Berke) :  Did  you  ever  hear  Ella 
Herrerias  say,  or  did  she  ever  say  to  you  that  there 
was  to  be  no  talking  about  the  union  at  work? 

A.     She  never  said  that  to  me. 

Q.  Did  you  ever  hear  her  say  that  to  anyone 
else  ?  A.    No. 

Q.  Did  you  ever  hear  her  say  that  those  who 
would  talk  about  the  union  while  at  work  would  be 
fired  or  blacklisted?  A.     No. 

Q.    Did  she  ever  tell  you  that?  A.     No. 

Q.  Did  you  know  Mrs.  Herrerias  before  you 
went  to  work  at  the  Sebastopol  Apple  Growers 
Union  or  Molino? 

A.  I  had  never  seen  her  imtil  I  applied  for 
work. 

Mr.  Berke:     You  may  cross  examine.   [3256] 

Cross  Examination 
*  *  *  *  * 

Q.  (By  Mr.  Karasick) :  Last  year  you  filled 
out  an  application  when  you  were  at  Molino  before 
you  went  to  work  there? 

A.     The  day  I  went  to  work. 
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Q.    This  year  did  you  fill  out  an  application  too? 

A.    I  did. 

Q'.  And  I  show  you  a  dociunent  which  is  marked 
as  G-eneral  Counsers  Exhibit  26.  Will  you  look  at 
that  carefully  and  tell  me  if  that  is  the  application 
that  you  filled  out  this  year  ?  A.     I  believe  so. 

Q.    And  you  signed  it?  A.     I  did. 

Q.    You  filled  out  all  the  information  that  the 

document  requires?  A.     I  did.  [3258] 

***** 

Q.  When  did  you  talk  to  her  again,  if  you  did? 
Did  you  ever,  after  this  conversation  imtil  the  end 
of  the  season,  again  talk  to  Ella  about  the  imion? 

A.     I  lam  not  sure. 

Q.     Well,  think  hard. 

A.  I  think  that  I  had  asked  her  a  few  questions 
in  regard  to  the  union  before  I  told  her  about  my 
signing  of  the  pledge  card. 

Q.     This  is  before  the  layoff?  A.    Yes. 

Q.    What  did  you  ask  her? 

A.  I  just  asked  a  few  questions  because  I  didn't 
know  much  about  the^  union,  and  she  had  always 
said,  ^'Well,  that  is  everybody's  own  personal  busi- 
ness." 

Q.  You  weren't  quite  sure  about  this,  is  that  it? 
You  went  to  her  and  asked  her  what  her  opinion 
was? 

A.     No,  I  didn't  ask  her  opinion. 

Q.    Well,  what  did  you  talk  to  her  about? 

A.  I  asked  her  if  she  thought  the  union  would 
help  the  girls,  and  I  remember  asking  her  that. 
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Q.    Did  she  tell  you  it  would? 

A.     She  said  that  perhaps  it  would  and  perhaps 

it  wouldn't.   It  was  just  for  the  girls  to  decide 

among  themselves,   tliat  she  knew  nothing  at  all 

about  the  union.  She  wasn't  for  the  union  or  against 

the  vmion.  [3265] 
*  *  *  *  * 

Q.     Did  you  go  to  the  meeting  of  the  warehoiise 
the  day  of  the  layoff?  A.    I  did.   [3268] 


***** 


Q.  Tell  us  what  you  can  remember  of  that  meet- 
ing as  well  as  you  can? 

A.  We  had  checked  in  and  either  Charley  Wil- 
liams or  Ella  Herrerias  said  that  we  were  going 
to  go  over  to  the  warehouse  for  this  meeting.  As 
we  walked  out  of  the  plant,  Ella  said,  "You  can 
work  tonight;  come  back  and  work." 

So  I  went  along  with  the  other  girls,  and  there 
was  some  discussion,  but  I  was  listening  mostly  to 
hear  my  name  and  wasn't  listening  to  the  girls  and 
watcJiing.  [3269] 


***** 


Q.  You  mentioned  having  seen  decorated  apples 
about  Halloween  time.  Was  that  the  first  time  you 
had  ever  seen  them? 

A.  Yes.  I  have  seen  frequent  apples,  tiny  ap- 
ples, or  Siamese  apples,  maybe  laying  aroiuid  the 
machine. 

Q.  You  mean  that  the  girls  would  put  them  up 
somewhere'  to  keep  them  from  going  through? 

A.     Yes.  [3273] 


•»**** 
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WILLIAM  A.  OVERSTREET 

a  witness  called  by  and  on  belialf  of  tlie  Respond- 
ent, having  been  first  duly  sworn,  was  examined  and 

testified  as  follows: 
***** 

Direct  Examination 

Q.  (By  Mr.  Karasick) :  What  is  your  occupa- 
tion ? 

A.    Manager  of  the  Sebastopol  Co-op  Cannery. 

Q.  How  long  have  you  been  manager  of  that 
cannery?  A.     Since  tlie  1st  of  March,  1955. 

Q.  Prior  to  March,  1955,  what  was  your  occupa- 
tion? 

A.  I  was  assistant  manager  of  Stokely  van 
Camp's  plant  46  at  Oroville^  California,.  [3275] 

Q.     And  was  that  a  cannery?  A.     Yes. 

Q.  And  for  how  long  were  you  assistant  man- 
ager of  that  cannery? 

A.     1949  through  1955,  March  1st. 

Q.  And  when  you  began  your  job  as  manager  of 
the  Sebastopol  Cannery  in  March  of  this  year,  did 
you  continue  in  that  capacity  right  up  to  the  pres- 
ent time?  A.    Yes. 

Q.  Did  the  Sebastopol  Co-op  Cannery  have  a 
day  and  night  shift  this  season?  A.     Yes. 

Q.     Is  the  night  shift  still  working?  A.     No. 

Q.    When  was  it  laid  off?  [3276] 
***** 

Q.     (By  Mr.  Berke)  :    What  part  of  September. 
A.     I  would  probably  think  it  was  in  the  middle. 
Q.    Was  notice  given  to  the  employees  of  the 
layoff? 
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Mr.  Karasick:     I  object  to  tliis  specifically. 
Trial  Examiner:  This  is  part  of  the  offer?  [3277] 

A.     In  effect,  as  you  would  term  a  notice,  no. 

Q.  When  were  the  employees  told  that  they  were 
going  to  be  laid  oif  ? 

A.  Well,  specifically  by  management  on  the  day 
of  the  layoff. 

Q.  Were  they  told  prior  to  the  day  of  the  lay- 
off that  there  would  be  a  layoff? 

A.    Not  specifically,  no. 

Q.  How  were  they  given  the  notice  of  the  layoff 
on  the  day  of  the  layoff? 

A.  By  the  floorladies  and  the  foreman  in  the 
plant. 

Q.     At  whose  direction  was  that  done  ? 

A.  Mine,  and  also  by  a  notice  on  the  bulletin 
board. 

Q.     When  was  that  notice  put  up? 

A.     The  day  of  the  layoff. 

Q.    When  you  worked  as  assistant  manager  of 

the  Stokely  van  Camp's  camiery  at  Oroville,  did 

you  have  a  day  and  night  crew  there — let's  take 

the  year  1954- ?  A.    Yes. 

***** 

Trial  Examiner:     Yes. 

Q.  (By  Mr.  Berke)  :  And  tell  us  whether  or  not 
the  night  crew  was  laid  off  before  the  day  crew  was 
laid  off?  [3278]  A.    That  is  correct. 

Q.  And  how  were  the  employees  informed  of  the 
layoff? 


Sehastopol  Apple  Growers  Union         1149 

(Testimony  of  William  A.  Overstreet.) 

A.     By  a  notice  on  the  bulletin  board. 

Q.  And  when  was  that  notice  put  up  on  the 
bulletin  board?  A.     The  day  of  the  layoff. 

Q.  If  I  were  to  ask  you  the  same'  question  with 
respect  to  the  years  prior  to  1954,  going  back  to 
the  year  1949,  when  you  were  assistant;  manager, 
would  your  answer  be  the  same?  A.    Yes. 

Q.  Mr.  Overstreet,  based  upon  your  experience 
as  assistant  manager  at  Stokely  van  Camp  for  some 
five  or  six  years,  and  your  experience  at  Sebastopol 
Co-op  Cannery  this  year,  and  your  knowledge  with 
respect  to  the  layoffs,  is  there  a  reason  why  more 
notice  is  not  given  employees  with  respect  to  im- 
pending layoffs?  A.  Yes,  there  is. 
*  *  *  *  * 

The  Witness:  The  management  takes  the  posi- 
tion, and  it  [3279]  has  proven  true  over  many  years 
of  experience,  that  when  a  night  shift  is  going  to 
be  terminated,  that  if  you  give  prior  notice  there 
is  lots  of  your  help  that  will  not  show  up'  tO'  finish 
out  the  season,  so  therefore,  in  all  my  experience 
with  management,  when  you  terminate  a  shift,  night 
shift  in  a  cannery,  you  normally  give  the  notice  on 
the  day  that  the  layoff  is  going  to  occur,  and  nor- 
mally in  the  afternoon  of  the  day  of  the  particular 
shift.  Therefore,  you  are  assured  that  you  will  have 
a  full  complement  of  help'  up  until  the  time  that 
you  terminate  the  shift. 

Q.  (By  Mr.  Berke)  :  During  the  period  of  time 
that  you  were  assistant  manager  for  Stokely  van 
Camp  at  Oroville,  was  there  a  im^ion  that  repre- 
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sented  the  employees  as  tlie  collective,  bargaining 

agent?  A.    Yes.  [3280] 

*  *  *  *  * 

Q.     (By  Mr.  Berke)  :     What  union  was  it? 
A.     The  AFL  Teamsters,  Cannery  Workers  Un- 
ion. [3281] 

*  »  *  *  * 

EDNA  ROSELLA  HARDIN 

a  witness  called  by  and  on  behalf  of  the  Respondent, 

being  first  duly  sworn,  was  examined  and  testified 

as  follows: 

Direct  Examination 
***** 

Q.     (By  Mr.  Berke)  :    What  is  your  occupation? 

A.     Floorlady  at  Manzana's. 

Q.  And  how  long  have  you  been  floorlady  at 
Manzana  ? 

A.  This  is  my  second  year  with  a  one  year  in- 
termission. 

Q.    In  1954  were  you  floorlady  at  Manzana? 

A.    No. 

Q.     Wliere  did  you  work  in  1954? 

A.     SAGU. 

Q.    What  capacity  ?  A.    As  floorlady. 

Q.  AYlien  did  you  conm^ience  working  for  SAGTJ 
at  1954?  A.     In  the  middle  of  July.  [3303] 

Q.  And  did  you  go  to  work  then  as  a  floorlady 
or  in  some  other  capacity?  A.    As  floorlady. 

Q.     On  what  shift?  A.     The  day  shift. 

Q.     Did  you  work  throughout  the  season,  1954? 

A.    At  SAGU? 
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Q.  Yes ;  except  for  two'  weeks  but  not  a  floorlady 
all  the  time. 

Q.     Up  until  wlien  did  you  work  as  floorlady? 

A.     October  4tii. 

Q.     Then  what  took  place  ? 

A,  I  went  to  the  hospital  and  I  was  off  a  week 
and  came  back,  and  I  was  in  the  cannery  office^  for 
three  weeks.  Then  on  the  inspection  table  for  five 
more  and  back  I  became  ill,  and  I  quit  a  week  be- 
fore the  season  ended. 

Q.  You  say  after  you  were  out  a  week  you  came 
back  and  worked  in  the  cannery  office  at  SAGU  ? 

A.    Yes. 

Q.    Where  is  that  office  located? 

A.  It  is  upstairs  in  the  Cannery  Building,  main 
building. 

Q.  Is  that  the  office  where  Mr.  Duckworth  is 
located  ?  A.     Yes. 

Q'.  And  have  you  worked  for  Manzana  Products 
aU  this  season?  A.    Yes.  [3304] 

Q.     In  the  capacity  of  floorlady?  A.    Yes. 

Q.    When  did  you  become  floorlady  at  Manzana? 

A.     The  1953  season. 

Q.     Had  you  worked  for  Manzana  prior  to  1953  ? 

A.     Yes,  I  had. 

Q.     For  how  long?  A.     Four  or  five  years. 

Q.  In  1953  while  you  worked  at  Manzana  as  a 
floorlady,  did  they  have  a  day  and  night  crew? 

A.     They  did. 

Q.     And  did  the  night  crew  work  throughout  the 

entire  season  along  with  the  day  crew?  [3305] 
***** 
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Trial  Examiner :    I  ^vill  permit  the  question. 

'Q.  (By  Mr.  Berke) :  First  let  me  ask  you,  be- 
fore you  answer  that  question,  is  Manzana  a  can- 
nery? A.     Cannery  and  diyer. 

Q.    Wliat  do  they  can?  A.    Applesauce. 

Q.     In  1953  what  did  they  can? 

A.    Applesauce. 

Q.    Will  you  answer  the  question  as  to  whether 

the  night  crew,  or  the  night  shift  in  1953  in  the 

cannery  worked  throughout  the  same  period  as  the 

day  shift?  [3306] 
***** 

The  Witness:    No,  it  didn't. 

Q.     (By  Mr.  Berke) :     Whicli  shift  terminated 

first?  A.     The  night  shift. 

***** 

Q.  (By  Mr.  Berke)  :  How  were  the  employees 
of  the  night  shift  notified  that  it  was  going  to  be 
terminated  ? 

A.  A  notice  was  written  on  the  blackboard  that 
evening. 

Q.  By  ''that  evening,"  are  you  referring  to  the 
same  evening  as  the  sliift  was  to  be  terminated? 

A.     I  am.  [3307] 

Q.  Was  there  any  prior  notice  given  the  em- 
ployees, that  is,  ])ef ore  the  evening  when  they  were 
going  to  be  terminated?  A.     No. 

Q.    Do  you  recall  Mrs.  Orice  Storey? 

A.    Yes. 

Q.  Was  she  in  the  crew  in  1954  at  SAGrU  over 
which  you  were  floorlady?  A.     She  was. 
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Q.  And  do  you  recall  her  discharge  on  Septem- 
ber 25?  A.     I  do. 

Q.    What  day  of  the  week  was  tiiat? 

A.     Saturday. 

Q.  Were  you  working  an  eight-hour  day  at  that 
time  % 

A.     On  Saturdays  we  worked  four  hours. 

Q.  Had  you  had  a  conversation  with  Mrs.  Storey 
that  day?  A.    Yes. 

Q.  Did  you  have  more  than  one  conversation 
with  her?  A.     Yes. 

Q.     How  many,  do  you  recall? 

A.     Two,  I  believe. 

Q.  When  was  the  first  conversation  with  her  that 
day,  approximately  what  time? 

A.     Somewhere  around  11:00. 

Q.     And  where  did  it  take  place? 

A.     At  the  trim  table.  [3308] 

Mr.  Karasick:     This  is  on  September  25? 

Mr.  Berke :    Yes. 

Q.  (By  Mr.  Berke)  :  Who  was  present  in  that 
conversation?  A.     She  and  I. 

Q.  And  what  was  she  doing  at  the  trim  table 
at  the  time  ?  A.     Trimming  apples. 

Q.    Will  you  tell  us  what  was  said,  please? 

A.  She  said  she  had  a  headache  and  would  like 
some  tablets  for  it  and  I  told  her  I  would  go  and 
get  them. 

Q.    Did  you  get  them  ?  A.    Yes. 

Q.     Did  you  give  them  to  her?  A.     Yes. 
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Q.  When  is  the  next  time  you  had  a  conversa- 
tion with  her? 

A.  Not  too  long  after  that;  15  minutes  or  so 
later,  on  my  next  tour. 

Q.    Your  next  what  ? 

A.     Tour  of  inspection  when  I  came  around. 

Q.     And  where  did  that  take  placet 

A.     Same  place,  trim  table. 

Q.    Who  was  present  at  that  time? 

A.     She  and  I  and  the  trimmers. 

Q.  By  the  ''trimmers'^  you  mean  other  trim- 
mers? A.     They  were  just  standing  there. 

Q.     They  took  part  in  the  convej^sation  ?  [3309] 

A.     Not  in  the  conversation,  no. 

Q.     What  was  said  then,  will  you  tell  us,  please? 

A.  She  said  the  tablets  didn't  help  and  she 
would  like  to  check  out  and  go  to  the  car. 

Q.    What  did  you  say? 

A.    I  told  her  she  could. 

Q'.     Was  that  the  end  of  the  conversation? 

A.    Yes. 

Q.     Did  you  see  her  at  the  trim  table  after  that? 

A.     No. 

Q.     Did  you  see  her  again  that  morning  ? 

A.    Yes. 

Q.    Where  did  you  next  see  her? 

A.  In  front  of  the  time  clock,  four  or  five  feet 
from  the  time  clock. 

Q.  Four  or  five  feet  from  the  time  clock,  in  what 
direction?  A.     Straight  out  from  it. 

'Q.     Where  was  the  time  clock  at  the  time? 
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A.     On  the  back  wall,  below  the  lab. 

Q.    Where  was  the  lab  then? 

A.    Upstairs,  right  next  to^  the  cannery  office. 

Q.  And  you  say  she  was  four  or  five  feet  out 
from  it?  A.    Yes. 

Q.  Well,  what  do  you  mean  by  that,  lOut  from  it? 
Was  she:  to  the  side  or  straight  out  or  what?  [3310] 

A.    Almost  straight  out  from  it. 

Q.    Were  there  any  other  people  therei  with  her? 

A.     Some  were  aroimd  her. 

Q.  And  did  you  see  Mr.  Duckworth  about  that 
time?  A.     About  that  time. 

Q.    Did  Mr.  Duckworth  talk  with  you? 

A.    Well,  a  few  minutes  later. 

Q.  Will  you  tell  us  where  you  talked  with  Mr. 
Duclcworth  ? 

A.  Well,  he  was  on  the  balcony,  and  he  mo- 
tioned for  me  to  come  up  and  I  started  up  the 
stairs  and  he  started  down.  He  met  me  on  the 
stairs  and  talked  to  me  there. 

Q.    Who  was  present  at  that  point? 

A.    Mr.  Duckworth  and  I. 

Q.    Will  you  tell  us  what  the  conversation  was? 

A.  He  asked  me  if  Mrs.  Storey  had  checked  out 
and  to  ask  her  to  leave,  and  I  told  him  I  would 
check  her  card  and  I  went  down  to  the  time  clock 
then. 

Q.     And  did  you  check  her  card? 

A.     I  looked  at  her  card,  yes. 

Q.    And  what  did  it  indicate? 
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A.  That  she  had  checked  out  and  I  turned 
around  to  tell  hmi  so. 

Q.    Where  was  he  at  that  time? 

A.     Right  ])ehind  me. 

Q.    And  did  you  tell  hhn?  [3311] 

A.    I  told  him  she  had  checked  out. 

Q.     Then  what  took  place? 

A.    And  he  asked  her  to  leave  then. 

Q.  Did  you  hear  the  entire  conversation  between 
Mrs.  Storey  and  Mr.  Duckw^orth? 

A.     ¥o;  I  didn't. 

Q.     What  did  you  do? 

A.    I  left.  I  was  busy. 

Q.  Tell  us  whether  or  not,  Mrs.  Hardin,  there 
was  a  rule  with  respect  to  standing  or  congregating 
in  the  cannery? 

A.  There  was  a  rule  that  they  weren't  supposed 
to,  before  checking-in  time. 

Q.    When  did  you  leam  about  this  rule? 

A.     A  day  or  two  after  I  started  to  work  in  July. 

Q.    And  who  told  you  about  it? 

A.     Mr.  DuclrRrorth.  [3312] 
***** 

Q.  (By  Mr.  Berke) :  WeH,  when  Mr.  Duck- 
worth told  you  about  the  rule,  when  you  started  to 
work  back  in  July  of  1954,  what  did  he;  say  to  you  ? 

Mr.  Karasick:    Object  to  that. 

Trial  Examiner:    Overruled. 

The  Witness:  He  didn't  want  people  aroimd  bo- 
cause  the  tow  motor  was  going  back  and  forth,  fork- 
lift. 
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Q.  (By  Mr.  Berke) :  Is  there  anytJiing  else  he 
said  to  you  about  that? 

A.  They  were  lifting  the  bells  and  he  was  afraid 
someone  might  get  hurt. 

Q.  Mrs.  Hardin,  did  you  at  any  time  threaten 
or  warn  employees  about  joining  or  assisting  the 
Teamsters  Union  or  any  union? 

A.     No ;  I  didn't.  [3313] 
***** 

Q.  (By  Mr.  Berke)  :  Did  you,  in  the  latter  part 
of  July  or  the  early  part  of  August,  1954,  or  at 
any  other  time,  warn  and  threiaten  employees  with 
loss  of  employment  or  employment  benefits  if  tbey 
joined  or  assisted  Local  980  or  any  other  imion? 

A.    No. 

Mr.  Karasick:    I  object. 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Berke)  :  Mrs.  Hardin,  did  you  be- 
tween September  24,  1954  and  October  19,  19'54,  or 
at  any  other  time,  threaten  and  warn  employees 
that  tliey  would  be  discharged  if  they  joined  or 
assisted   Local   980    or   another   union,    any   other 

union  ?  A.     No. 

***** 

Q.  (By  Mr.  Berke)  :  Mrs.  Hardin,  Mrs.  Storey 
testified  in  the  [3314]  proceedings  before  the  Trial 
Examiner  here  that  about  six  weeks  beforei  Septem- 
ber 25,  you  saw  Marjorie  Bird's  dolls  made  out  lof 
apples  and  said,  ^'Marjorie  makes  the  prettiest  dolls 
of  all." 
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Did  any  such  thing  take  place  and  did  you  make 
any  such  statement?  A.     No. 

Q.  Lila  Lyman  testified  here  that  in  the  latter 
part  of  September  you  told  her  she  made  a  very 
pretty  apple  doll.  Did  you  tell  Mrs.  Lyman  that? 

A.    No. 

Q.    Did  you  see  any  apple  doll  made  by  her? 

A.    No. 

Q.  Marjorie  Bird  testified  in  this  proceeding 
that  she  decorated  apples  all  the  time;  that  you 
more^ — all  the  time  that  she  was  at  SAGrlJ,  and  that 
you  more  than  once  said  they  were  cute. 

Q.    Did  you  ever  say  that  to  her?  A.     No. 

Q.  Did  you  ever  see  any  apples  that  Marjorie 
Bird  decorated?  A.     No. 

Q.  Marjorie  Bird  also  testified  that  Mrs.  Storey 
made  a  square  apple  and  you  went  aroimd  with  it. 
Did  you  see  a  square  apple  made  by  Mrs.  Storey? 

A.     I  don't  recall. 

Q.  Did  you  go  around  with  an  apple  made  by 
Mrs.  Storey  made  into  a  square  ?  [3315] 

A.    No. 

Q.  Have  you  ever  gone  aromid  \\uth  an  apple 
among  the  girls  in  the  plant  when  you  worked  there 
last  year?  A.     Yes. 

Q.    What  kind  of  an  apple  was  that? 

A.     One  that  Avas  improperly  trimmed. 

Q.     And  what  was  your  purpose  in  going  around? 

A.  To  ask  them  to  remove  the  blossom  end  or 
rot,  or  whatever  had  l^een  forgotten  to  have  been 
removed. 
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Q.  Do  you  know  a  Joan  Sdiwartz  who,  at  the 
time  she  worked  at  SAGU,  was  known  as  Joanne 
Chames?  A.    Yes. 

Q.  She  testified  here  that  she  asked  you  if  Mrs. 
Storey  was  fired  and  you  said  yes,  they  couldn't 
have  that  kind  of  people  around  talking  about  the 
union. 

Did  you  ever  tell  Mrs.  Chames  that? 

A.    No. 

Q.     Or  Miss  Chames  that?  A.     Nov 

Q.  Did  you  have  a  conversation  with  Missi 
Chames  concerning  Mrs.  Storey?  A.    Yes. 

Q.     And  when  did  that  take  place? 

A.    Just  after  quitting  time,  September  25. 

Q.    And  where  did  it  take  place?  [3316] 

A.    At  the  clock. 

Q.    Who  was  present  at  the  time? 

A.     Joanne  Chames,  Eloyce  McPhee  and  myself. 

Q.    And  what  were  you  doing  at  the  time? 

A.     I  was  checking  the  time  cards. 

Q.     Just  the  three  of  you  present?  A.    Yes. 

Q.    Will  you  tell  us  what  wa,s  said,  please? 

A.  Joanne  asked  me  if  Mrs.  Storey  was  fired 
and  I  told  her  she  must  be  because  her  time  card 
was  missing. 

Q.     Was  there^  anything  else  said? 

A.  When  Joanne  kept  talking,  I  was  busy  and 
wasn't  paying  too  much  attention  tO'  her. 

Q.     Did  you  say  anything  more? 

A.    Not  that  I  recall. 

Q.    Did  you  ever  talk  with  Mrs.  or  Miss  Chames 
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— I  guess  it  is  Miss  Chames,  about  tJie  union  on 

any  other  occasion?  A.    Yes. 

Q.    Do  you  recall  about  when? 

A.    In  the  first  part  of  September,  I  believe. 

Q.     And  where  did  that  take  place? 

A.    At  the  trim  table. 

Q.    ^^^10  was  present  at  the  time? 

A.     She  and  I.  [3317] 

Q.  And  will  you  tell  us  what  the  conversation 
was? 

A.  She  asked  me  if  I  thought  the  imion  would 
get  in  and  I  told  her  I  hoped  not. 

Q.  What  were  you  doing  at  the  trim  table  at 
that  tune? 

A.  Sometimes  I  was  helping  to  relieve  at  recess 
time,  and  Joamie  used  to  work  mth  me  and  some- 
times I  was  just  making  my  tour  of  inspection  to 
see  that  everyone  was  trimming  the  way  they 
should. 

Q.  On  this  particular  occasion  do  you  recall 
what  you  were  doing? 

A.     I  ]>elieve  I  was  helping  trim. 

Q.  Who  opened  the  conversation  about  the 
union?  A.     Joanne. 

Q.    And  is  that  all  that  was  said? 

A.  She  asked  me  about  it  and  I  told  her  why 
I  didn't  think  it  would  help  them. 

Q.    What  did  you  tell  her? 

A.  I  told  her  I  didn't  think  in  seasonal  work 
that  the  employees  would  be  benefited  by  the  union, 
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that  with  the  additional  dues  and  initiation,  I  didn't 

think  they  would  l>e  helped  out  at  all. 

Q.    Is  that  all  the  conversation  ]>eitween  you? 

A.    Yes. 

Q.     Do  you  know  a  Gertrude  Jones? 

A.     Yes.  [3318] 

Q.    Who  was  she?  A.     She  was  a  trimmer. 

Q.     Where  did  she  work?  A.    At  SAGU. 

Q.     What  shift?  A.     Day  shift. 

Q.  Did  you  have  a  conversation  with  her  about 
the  imion?  A.    Yes. 

Q.     When  did  that  conversation  take  place? 

A.    Middle  of  September. 

Q.    And  where  did  it  take  place? 

A.     At  the  trim  table. 

Q.     Who  was  present  at  the  time? 

A.     She  and  I. 

Q.  And  do  you  recall  what  you  were  doing  at 
the  trim  table  then? 

A.  I  was  coming  by,  inspecting  them,  telling 
the  ones  that  gO'  out  for  recess. 

Q.     About  what  time  was  this? 

A.     In  the  morning. 

Q.    Will  you  tell  us  the  conversation,  please^? 

A.  She  asked  me  about  signing  the:  pledge  card 
and  she  said  she  hadn't  yet  and  if  the  union  got 
in,  she  didn't  want  to  be  without  a  job,  so'  I  told 
her  if  she  wanted  to  sign  a  pledge  card  that  it  was 
entirely  up  to  her,  that  she  could  go  ahead  [3319] 
and  do  so  if  that  is  what  she  wanted. 

Q.    Was  there  anything  more  said  between  you? 
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A.    No. 

»  »  *  *  * 

Q.     (By  Mr.  Berke)  :    Did  you  know  Mr.  Storey? 

A.    Yes. 

Q.    AVliere  did  he  work  last  year? 

A.    At  SAGU. 

Q.    In  what  capacity?  A.     Dumper. 

Q.  And  where  was  his  position  or  station  as  a 
dumper  ? 

A.     At  the  grater,  just  outside  the  cannery  door. 

Q.  Were  there  any  women  that  worked  out  there 
that  were  under  your  supervision? 

A.     Yes.  [3320] 

Q.    What  did  they  do?  A.     Sorted  apples. 

Q.  Did  you  during  1954  have  occasion  to  talk 
to  the  women  that  worked  under  you  about  the  way 
they  were  sorting  apples?  A.    Yes. 

Q.    When  did  you  have  occasion  to  do'  that? 

A.     The  first  part  of  August. 

Q.  Can  you  be  a  little  more  specific?  What  do 
you  mean  by  the  first  part  of  August? 

A.     First  week  or  so  of  August. 

Q.  Do  you  recall  who  was  working  out  there 
among  the  girls  at  the  time? 

A.  Well,  Georgia  Howes,  and  I  don't  recall  the 
woman's  name  that  came  over  from  thei  packing 
house  vrith  her,  and  I  believe  Mrs.  Pinkston  and 
her  daughter. 

Q.  And  was  Mr.  Storey  working  there  at  the 
time  ?  A.     Yes. 

Q.    Were  those  the  people  that  were  present  ai; 
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the  time  you  talked  to  tliem  about  thei  way  thei 

sorting  was  being  done  ?  A.     I  tliink  so.  [3321] 

*     *     *     -Sfr     * 

Q.  (By  Mr.  Berke)  :  Wbat  did  you  say  or  what 
was  said? 

A.  I  went  out  and  asked  them  why  they  weren't 
getting  out  more  of  the  worms  that  were  in  the  bad 
apples,  that  they  weren't  getting  out  nearly  enough. 

Q.     Go  ahead. 

A.  And  the  girls  said  they  couldn't  get  out  any 
more  than  they  were  because  Mr.  Storey  was  dump- 
ing too  fast  for  them. 

Q.     Did  you  observe  how  he  dmnped? 

A.    Yes. 

Q.    And  what  did  you  see? 

A.  That  he  dumped  faster  than  the  girls  could 
pick  out  the  bad  apples. 

Q.    Were    these    girls,    from   your    observation, 

working  slowly  or  were  they  working  as  they  should 

be  working?  [3322] 
***** 

The  Witness:  That  they  were  working  quite 
rapidly. 

Q.  (By  Mr.  Berke)  :  Did  you  take  that  subject 
up  with  anyone  concerning  Mr.  Storey's  dimiping 
of  the  apples?  A.     With  Mr.  Duckworth. 

Q.     When  did  you  do  that? 

A.     Later  the  same  day. 

Q.  Did  you  have  another  occasion  to  be  con- 
cerned with  Mr.  Storey's  dmnping  of  apples  during 
the  1954  season?  A.    Yes. 
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Q.     About  when  was  tchaf? 

A.  In  mid- September  or  a  little  bit  after  tlie 
middle  of  September. 

Q.  And  were  any  of  tlie  women  under  your 
supervision  working  out  there  near  the  diunping 
station?     •       A.     Yes. 

Q.    Who  were  they,  if  you  recall? 

A.  Georgia  Howes  was  still  out  there,  but  I 
don't  recall  who  the  otliers  were  because  they  came 
and  went;  different  ones  were  put  out  there. 

Q.  What  did  Georgia  Howes  do'  out  there  at  that 
time*? 

A.     She  was  taking  penatno^meter  reiadingSu 

Q.     And  what  was  the  problem  at  that  time? 

A.  That  Mr.  Storey  was  tossing  his  boxes  and 
that  they  were  coming  close  toi  the  girls  and  one 
of  them  had  got  her  legs  scratched  by  a  box.  [3323] 

Q.  Did  you  observe  the  manner  in  which  Mr. 
Storey  was  handling  the:  boxes  at  that  time? 

A.    Yes. 

Q.    What  did  you  say? 

A.     That  he;  would  give  the  box  a  toss. 

Q.     Give  what? 

A.  The  box  a  toss  and  tliat  it  would  tiunble 
down  near  the  girls  or  wherever  it  happened  to 
land. 

Q.    Were  these  empty  or  full  boxes? 

A.     Empty  b'oxes. 

Q.  What  sort  of  boxes  were  tliese,  do  you  re- 
member ? 

A.     I  believe  they  are  called  L.  A.  lugs. 


Sehastopol  Apple  Grotuers  Union         1165 

(Testimony  of  Edna  Rosella  Hardin.) 

Q.  And  what  was  he  supposed  to  dO'  with  the 
boxes,  to  your  knowledge  ^  A.    Put  them  down. 

Q.    Put  them  down  where? 

A.  To  the  side  of  him,  to  be  taken  away  on  a 
little  hand  truck. 

Q.  Were  they  to  be  put  down  in  any  particular 
manner?  A.    I  don't  know. 

Q.  Did  you  take  up  the  matter  of  his  handling 
the  boxes  with  anyone?  A.     Yes. 

Q.    With  whom?  A.    Mr.  Duckworth. 

Q.    When  did  you  do  that?  [3324:] 

A.     That  day.  [3325] 
***** 

Cross  Examination  ***** 
Q.     (By  Mr.  Karasick) :     While  you  were  floor- 
lady  during  the  last  season  at  SAGU,  you  saw  ap- 
ples that  were  decorated  from  time  to  time,  did  you 

not?  A.     A  few,  yes.  [3326] 

***** 

Q.  This  wasn't  uncommon  for  the  women  occa- 
sionally to  decorate  an  apple  when  there  would  be 
a  break  down  in  machineiy  or  maybe  a  lull  in  some 
other  break,  was  it? 

A.     I  never  noticed  them  often,  no. 

Q.     But  it  wasn't  unusual? 

A.    Well,  three  or  four  throughout  the  season  is 

about  all  I  ever  noticed. 
***** 

Q.     You  never  discharged  any  employee  for  dec- 
orating an  apple  ?  [3327]  A.     No. 
Q.     Or  for  plugging  an  apple? 
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A.     To  my  knowledge,  I  never  saw  any  plugged 

apples.  [3328] 

***** 

Q.  Do  yoii  remember  some  emx)loyees  by  the 
name  of  Fanny  Garrison?  A.     Yes. 

Q.    And  Gloria  Pate?  A.     Yes. 

Q.     Gloria  Lindsay?  A.    Yes. 

'Q.  And  do  you  remeniber  tbat  when  the  talk 
first  started,  you  discovered  these  three  employees 
were  agitators  for  the  union?  A.    Yes. 

Q'.  And  you  talked  to  Mr.  Duckworth  about  it 
and  you  told  him?  A.     Yes. 

Q.  And  that  was  about  the  time  it  started  out 
there,  the  [3330]  latter  part  of  July  or  early  Au- 
gust? A.    Yes. 

Q.  Do  you  remember  when  it  was  more  exactly, 
the  date?  A.    I  don't  remember  the  date. 

Q.  And  Ella  Herrerias  was  a  floorlady  on  the 
night  shift?  A.    Yes. 

Q.  And  do  you  remember  her  telling  you  that 
she  had  got  rid  of  some  employees  on  the  night 
shift  who  were  agitators  for  the  luiion? 

A.    Yes. 

Q.     And  do  you  remember  their  names? 

A.     Sarah  Lindsey. 

Q.    Who  else? 

A.  Her  daughter-in-law,  and  I  don't  know  the 
other  woman's  name. 

Trial  Examiner:    Whose  daughter-in-law? 

The  Witness:    Sarah  Lindsey. 
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Q.  (By  Mr.  Karasick) :  Then  tlie  daughter's 
name  was  Lindsey  too? 

A.  Yes.  I  think  her  first  name  is  Dolores,  but 
I  am  not  sure. 

Q.     And  do  you  remember  the  other  girl's  name? 

A.    No. 

Q.    When  was  it  that  Ella  told  you  this? 

A.  On  the  phone;  she  phoned  me  after  she  had 
laid  them  off. 

Q.    And  do  you  remember  when  that  was?  [3331] 

A.  In  September,  I  do  believe,  middle  of  Sep- 
tember. [3332] 

Q.  Do  you  remember  a  number  of  the  employees 
expressing  confusion  asi  to  whether  they  should  go 
back  and  work  on  the  day  shift  or  whether  they 
shouldn't  that  night? 

A.     The  day  shift  was  over. 

Q.  The  night  shift.  Do'  you  remember  a  number 
of  the  employees  on  the  night  shift  sa.ying  they 
didn't  know  whether  they  should  go  back  tO'  work 
or  not?  [3346]  A.     N"oi. 

Q.     You  didn't  hear  any  discussion  at  all  about 

employees  that  night?  A.     Nol 

***** 

Q.  And  after  it  was  over  you  went  out  and  these 
employees  gathered  in  variousi  groups  and  some  of 
them  went  away  and  some  didn't,  right? 

A.     I  didn't  see  them. 

Q.    What  did  you  do? 

A.     I  went  into  the  cannery. 
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Q.     And  what  did  you  do  then? 

A.    Went  to  receive  the  caps  and  gloves,  aprons. 

Q.     Turning  in  your 

A.  Those  that  were  returning  theirs  and  I  was 
to  give  them  their  slips. 

Q.  And  at  the  meeting  the  employees  were  told 
that  those  who  were  laid  off  could  return  their  caps 
and  aprons  and  get  a  refim.d  for  the  deposit;;  is 
tliat  right?  A.    Yes. 

Q'.     And  you  did  that,  along  with  the  others? 

A.     Yes.  [3347] 
*  *  *  *  * 

Redirect  Examination  ***** 

Q.  (By  Mr.  Berke)  :  Referring  now  to  the  ques- 
tion Mr.  Karasick  asked  you  about  a  telephone  call 
or  conversation  with  Mrs.  Herrerias  concerning 
three  people  who  were  laid  off?  A.     Yes. 

Q.  Did  you  say  anything  to  Mrs.  Herrerias  at 
that  time?  A.     Yes. 

Mr.  Karasick:    Object.  [3348] 

Trial  Examiner:     Overruled. 

Q.     (By  Mr.  Berke)  :    What  did  you  say? 

A.  That  I  had  been  told  by  Mr.  Duckworth  not 
to  lay  off  anyone  that  was  in  sympathy  with  the 
union. 

Q.  You  say  that  Steve  Struempf  gave  you  or- 
ders, Mrs.  Hardin?  [3349] 


***** 


Recross  Examination  ***** 
Q.     (By  Mr.  Karasick)  :    'Some  employees  would 
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work  for  a  while,  would  leave,  would  come  back  and 

work  again,  wouldn't  they,  during  the  season'? 

A.    A  few  of  them. 

Q.  And  this  made  no  difference  to  you  if  they 
were  good  employees  or  otlierwise,  you  would  take 
them  back  and  put  them  on  and  let  them  work? 

A.  If  they  were  gone  over  three  days  we  turned 
their  time  cards  in  and  th.ey  no  longer  had  a.  job 
if  they  wouldn't  notify  us  as  to  a  reason. 

Q.  And  if  they  came  back  later  and  asked  you 
for  a  jo]>  and  they  were  good  employeeis  you  might 
put  them  back?  [3354] 

A.     I  had  no  occasion  to  do  so.  [3355] 
***** 

Q.  (By  Trial  Examiner) :  Well,  did  I  under- 
stand from  your  last  answer  that  employees  might 
l}e  out  3  or  more  days,  then  come  back  later  and 
tell  you.  why  they  had  been  out? 

A.     They  would  or  were^  to  tell  us  before  the 

three  days  were  up,  because  they  all  imderstood  that 

if  they  were  out  three  days  they  no  longer  had  a 

time  card,  that  we  would  take  the  timei  card  out 

of  the  rack  and  turn  it  in  at  the  office.  [3356] 
***** 

Q.  (By  Trial  Examiner)  :  Do  you  remember  an 
occasion  not  long  after  the  union  started  to  organ- 
ize at  SAGrlJ  last  year  when  Mrs.  Storey  invited 
you  to  attend  a  imion  meeting?  A.    Yes. 

Q.     Do  you  remember  the  date? 

A.     No;  not  the  date. 
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Q.  Do  you  remember  where  Mrs.  Storey  was 
working  at  that  time? 

A.  She  was  grading  apples,  sorting  apples  at  the 
time. 

Q.     Out  in  that  same  line? 

A.     Yes;  with  her  husband  at  that  time. 

Q.  So  she  was  one  of  the  women  who  was  in 
that  group  that  had  complained  aibout  Mr.  Storey's 
working  too  fast? 

A.  She  never  complained  when  she  was  out 
there. 

Q.  Were  the  others  who  did  complain  there  at 
that  time?  [3359] 

A.  I  don't  know.  They  weren't  working  at  the 
time  she  asked  me  about  the  imion  meeting,  but  she 
was  out  there.  That  is  where  I  was  when  she  talked 
to  me. 

Q.  What  I  am  trying  to  get  at  is  this:  Was  the 
complaint  that  was  made  about  Mr.  Storey  made 
'abou.t  him  at  the  time  when  Mrs.  Storey  was  out 
grading  ?  A.     No. 

Mr.  Berke:  I  didn't  understand  that  Mrs.  Storey 
was  grading. 

The  Witness :  Sorting.  She  worked  out  there  oc- 
casionally at  the  grader. 

Q.  (By  Trial  Examiner) :  Was  it  before  or 
after  she  was  out  there? 

A.  Both.  The  first  complaint  was  before  she  was 
out  tliere,  and  the  later  complaint  after  she  had 
worked  in  at  the  trim  table. 
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Q.  Do  you  remember  when  she  was  put  out 
there  the  first  time? 

A.  No.  We  had  girls  come  over  from  the  pack- 
ing house  that  were,  you  might  say  loaned  to  us, 
and  they  were  out  there  and  she  worked  out  there 
for  a  while  and  beicause  she  was  a  fast  trimmer, 
we  had  her  work  inside  trimming  apples. 

Q.  Wias  it  near  the  beginning  of  thei  season  that 
she  was  put  out  there?  A.     Yes.    [3360] 

Q.     And  then  she  was  brought  in? 

A.     Brought  inside. 

Q.     And  she  was  never  put  outside  again? 

A.     Only  when  we  needed  her,  if  I  was  short. 
***** 

Q.  And  there  was  a  whistle  blown  at  the  begin- 
ning and  end  of  the  limch  hour;  is  that  right? 

A.    Yes. 

Q.     Do  you  recall  that  for  a  while  last  season 

there  was  a  short  whistle  or  warning  bloAVn  to  tell 

people  about  7  minutes,  5  or  7  minutes  beforehand 

to  tell  them  to  get  ready  to  punch  timecards? 

A.     No.  [3368] 
***** 

Mr.  Berke:  I  moved  to  strike  from  the  Com- 
plaint in  Paragraph  6  thereof,  Sub-Paragraph  22, 
the  allegation  reading: 

'^Between  October  9th  and  October  15,  1954" — 
the  exact  date  being  unknown  —  "Norman  Daniel 
Schuster  threatened  and  warned  employees  that  the 
respondent  would  close  down  the  plant  and  ceaise 
operations  if  they  joined  or  assisted  the  union." 
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I  made  that  motion  on  the  ground  there  is  no* 
evidence  to  support  that  allegation. 

Trial  Examiner:  Well,  it  is  really  a  motion  to 
dismiss  rather  than  strike.  [3370] 

Mr.  Berke:     That  is  right. 

Trial  Examiner :  I  will  grant  the  motion.  [3371] 
***** 

ELMO  MARTIOT 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ent, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Berke) :  Mr.  Martini,  you  have 
been  previously  sworn,  so  you  luiderstand  you  are 
still  under  oath  ?  A.     Yes. 

Q.  And  you  are  the  same  Mr.  Martini  who  pre^ 
viously  identified  himself  a:s  being  manager  of  the 
Sebastopol  Apple  Grrowers  Union? 

A.     That  is  ris^ht. 

Q.  I  show  you,  Mr.  Martini,  General  Coim^sel's 
Exhibit  26,  which  is  in  evidence  as  an  application 
fonn  used  l>y  SAGrlJ  this  year.  Is  that  the  form 
that  was  used  for  all  apiolicants  for  employment  this 
year?  A.    Yes. 

Q.    When  was  that  form  put  into  use  by  SAGU? 

A.     Sometime  in  Jime.    [3375] 

Q.     Of  1955?  A.    Yes. 

Q.  How  did  that  form  come  to  be  adopted  by 
SAGU? 

A.     Early  in  May  we  had  an  industiy  meeting, 
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and  I  recall  that  I  mentioned  to  someone  at  the 
meeting  there  that  I  was  about  out  of  employment 
forms,  and  since  they  were  so  brief,  I  was  going  tO' 
see  if  I  could  find  a  new  form  that  would  be  a 
little  more  complete. 

Then  I  recall  Mr.  Butler  of  Speas  Company  men- 
tioned that  he  had  been  using  a  form  that  he 
thought  would  be  all  right,  and  during  another 
meeting,  I  think  probably  later  on  in  the  month, 
the  early  part  of  June,  Mr.  Caldwell  wasi  there 
and  he  told  me  that  they  had  kind  of  a  form  there 
that  they  used  generally  throughout  the  industry, 
and  shortly  thereafter  I  was  either  brought  up  a 
form  or  sent  one  and  adopted  it  from  that  point. 

Trial  Examiner:  You  mean  Mr.  Caldwell  gave 
you  one? 

The  Witness:  Yes;  I  don't  recall  whether  he 
brought  it  up,  Mr.  Hemingway,  or  whether  it  was 
sent  up  to  me.  I  don't  recall  that. 

Q.  (By  Mr.  Berke)  :  To  your  knowledge',  have 
other  canneries  in  the  Sebastopol  area  employed  or 
used  this  form? 

Mr.  Karasick:  Object;  it  is  inunaterial  and  ir- 
relevant. 

Trial  Examiner:    I  am  going  to  let  it  in.  [3376] 

The  Witness:     Yes;  as  far  as  I  know,  most  of 

the  industry  is  using  that  form. 
***** 

Q.     (By  Mr.  Berke)  :    Do  you  know  whether  the 
Hallberg  Canning  Corporation  is  using  that  form? 
A.     Yes,  they  are. 
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Q.  Do  you  know  whether  Sebastopol  Coop  Can- 
nery is  using  that  form? 

A.    Yes;  I  am  sure  they  are. 

Q.  And  do  you  know  whether  Silvera  &  O'Con- 
nell  are  using  that  form  ? 

A.    Yes;  I  am  positive  they  are  using  it. 

Q.  Do  you  know  whetiier  Manzana  Products, 
Inc.,  is  using  that  form? 

A.  I  am  not  sure  whether  they  are  or  not,  but 
they  were  at  the  meeting  when  the  form  was 
adopted.  I  don't  know  whether  they  are,  though. 

Q.  Can  you  of  your  own  knowledge  tell  us  of 
any  others  that  [3377]  you  know  of  that  are  using 
that  form? 

A.  I  know  that  our  Pleasant  Hill  Dryer  is  using 
it,  and  I  believe  the  Barlow  Company  is  using  it, 
and  Speas  Company. 

Q.  Mr.  Martini,  was  there  any  discussion  at  this 
meeting  where  the  form  was  discussed,  or  did  you 
have  any  discussion  with  Mr.  Caldwell  in  which 
the  matter  of  using  this  form  was  discussed  at 
which  it  was  said  hj  anyone  that  this  fonn  will  be 
used  for  the  purpose  of  trying  tO'  find  out  whether 
i:)eople  belonged  to  any  labor  organization  or  not? 

Mr.  Karasick:  I  object  on  the  ground  it  is  lead- 
ing and  suggestive,  among  other  reasons. 

Trial  Examiner:    OveiTuled. 

The  Witness:    No;  there  wasn't.  [3378] 
***** 
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ELLA  HERRERIAS 

a  witness  called  by  and  on  beiialf  of  the  Respond- 
ent, having  been  previously  duly  sworn,  was  exam- 
ined and  testified  as  follows:  [3396] 
*  *  *  *  * 

Direct  Examination 

Q.  (By  Mr.  Berke)  :  Mrs.  Herrerias,  you  are 
still  under  oath  from  your  previous  appearance  be- 
fore the  Trial  Examiner?  A.     Yes. 

Q.  And  you  are  the  same  Mrs.  Herrerias  who 
was  identified  here  as  having  been  the  floorlady  in 
1954  at  the  Sebastopol  Applet  Growers  Union?' 

A.    Yes. 

Q.  Mrs.  Herrerias,  there  was  testimony  offered 
here  by  a  witness  for  the  Greneral  Counsel  that 
about  three  weeks  before  October  15,  in  the^  can- 
nery, either  during  recess  or  4:00  p.m.,  a  number 
of  employees  were  talking  about  the  imion  and 
that  you  said  at  that  time,  ''Don't  get  my  girls  ex- 
cited or  you  will  all  get  blackballed  around  here, 
and  you  will  get  laid  off  if  you  don't  quit  talking 
about  the  union." 

Q.  Did  you  say  any  such  thing  then  or  at  any 
time? 

A.     I  did  not. 

Q.  There  was  also  testimony  by  General  Coun- 
sel's witness  that  several  nights  after  that  in  the 
ladies'  restroom  at  about  4:55  p.m.,  and  there  were 
others  present,  that  you  said,  "If  you  don't  quit 
talking  about  the  union  you  will  all  get  fired;  wait 
until  the  union  gets  in  here  and  if  you  think  I  am 
tough,  wait  until  the  union  gets  in  here." 
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Did  you  say  any  such  thing? 

A.    Definitely  not. 

Q.     Did  any  such  occurrence  take  place?  [3397] 

A.    Never. 

Q.    In  the  ladies'  restroom  or  any  other  place? 

A.     No-,  sir. 

Q.  A  witness  for  the  General  Coiuisel  testified 
that  you  told  her  that  a  few  were  going  to  be^  kept 
on  after  October  15  because  they  had  been  there 
the  longest. 

Did  you  tell  anyone  that? 

A.     No,  sir. 

Q.     Did  you  tell  any  employee  that? 

A.     No,  sir. 

Q.    At  any  time  prior  to  October  15  ? 

A.  No,  sir,  because  I  didn't  know  anytliing 
about  it. 

Q.  Did  you  make  any  such  statement  after  Oc- 
tober 15?  A.     No. 

Q.  Another  mtness  for  the  G-eneral  Counsel, 
Mary  Arm  Russell,  testified  that  in  a,  conversation 
during  a  break  near  the  benches  in  front  of  the 
ladies'  loungei,  you  said  if  any  of  them  talked  and 
signed  pledge  cards  they  would  lose  their  jobs. 

Q.  Did  you  so  state  to  anyone  at  that  time  or  at 
any  other  time? 

A.     No,  sir. 

Q.  The  same  witness  testified  that  you  said  on 
the  same  occasion  that  if  they  attended  luiion  meet- 
ings there:  would  be  someonei  there  from  thei  com- 
pany and  they  would  come  ba,ck  and  report  those 
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meetings  and  tliose  at  the  meeting  would  lose!  their 

jobs.  [3398] 

Did  you  say  that  to  Mary  Ann  Russell  or  anyone 
else  on  that  occasion? 

A.     I  have  never  spoken  to  that  girl. 

Q'.  Did  you  say  that  to  anyone  else  other  than 
Mary  Ami  Russell  then  or  at  any  other  time? 

A.     ¥o,  sir. 

Q.     Did  you  attend  any  miion  meetings? 

A.     Never. 

Q.  To  your  knowledge,  did  anyone  representing 
management  attend  any  of  those  imion  meetings? 

A.    No. 

Q.  Erma  Bate  testified  here^  that  about  a  week 
or  ten  days  before  the  layo^ff  that  you  told  her  and 
Ernestine  Hack,  or  in  the  presence  of  Ernestine' 
Hack,  that  if  'Hhis  place  goes  union,  we  are  going 
to  close  down;  that  already  six  weeks  of  apples, 
have  gone  to  the  Co-op  because  of  the  union." 

Did  you  say  that  to  Enna  Bate? 

A.     I  definitely  did  not. 

Q.  Did  you  ever  make  a  statement  to  anyone, 
whether  it  is  Emia  Bate,  Ernestine  Hack  or  anyone 
else?  A.     No,  sir. 

Q.  Were  you  told  by  anyone  representing  man- 
agement that  apples  had  gone  to  the^  Co-op  because 
of  the  imion?  A.     No,  sir.  [3399] 

Mr.  Karasick:  Just  a  moment;  object  and  move 
to  strike. 

Trial  Examiner:     Overruled;  denied. 

Q.     (By  Mr.  Berke)  :    Erma  Bate  further  testi- 
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fied  in  this  proceeding  that  a  few  days  before  tlie 

layoff — you  remember  the  time  of  the  layoff? 

A.    I  do. 

Q.  She  testified  that  a  few  days  before  the  lay- 
off you  told  her  you  were  making  up  a  list  and  all 
those  who  would  stick  with  you  would  be  assured 
of  jobs,  "otherwise  they  would  be  blackballed  from 
here  down  south." 

Did  you  say  any  such  thing? 

A.     I  certainly  did  not. 

Q.    Whether  to  Erma  Bate^ 

A.     To  nobody. 

Q.    Did  you  make  such  a  list  up? 

A.    No,  sir,  I  didn't. 

Q.  Ernestine  Hack  testified  that  about  in  the 
middle  of  September  you  told  her  that  there  was 
some  weeding  out  to  be  done.  Did  you  make  any 
such  statement  to  her? 

A.  No;  I  don't  recall  making  any  statement  like 
tha-t;  no,  I  don't. 

'Q.  You  don't  recall  or  you  didn't,  which  is  it? 
I  am  not  clear  from  your  answer. 

A.  No;  I  am  sure  I  didn't,  because  there  was 
not  reason  for  me  to  make  a  statement.  [3400] 

Q.  Did  you  ever  say  that  to  anyone  else,  whether 
it  was  Ernestine  Hack  or  someone  else? 

A.     No,  sir. 

Q.  Erma  Bate  further  testified  that  on  Satur- 
day, October  16  at  your  home  you  asked  her  why 
she  didn't  come;  to  the  office  and  told  her  that  her 
name  was  on  the  list,  and  you  further  said  to  her, 
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''You  could  get  me  in  a  lot  of  trouble  because  I 
confided  in  you.  Martini  doesn't  trust  you  because 
your  husband  is  a  strong  union  man." 

Did  you  have  any  such  conversation  with  Erma 
Bate  on  October  16  at  your  home'? 

A.  We  had  no  conversiation  of  any  description. 
She  just  came  in,  dropped  the  list.  I  asked  her, 
"Would  you  have  a  eup  of  coffee,"  because  I  was 
in  the  kitchen.  She  said,  "No,  I  am  in  a  hurry," 
and  that  was  all  that  was  said. 

Q.  Did  you  ever  state  that  to  her  whether  it 
was  on  Saturday,  October  16  at  your  home  or  else- 
where? A.     No. 

Q.     By  the  way,  Mrs.  Herrerias,  was,  to  your 

knowledge,  Erma  Bate  heavier  in  weight  than  she 

is  at  the  present  time?  A.     Oh,  yes.  [3401] 

***** 

Q.  Under  what — did  you  laiow  what  her  approx- 
imate weight  had  been  in  1954? 

A.  Well,  I  would  guess  between  190,  200,  some- 
where aroimd  there. 

Q.     And  she  has  since,  to  your  knowledge,  lost 

considerable  weight,  has  she? 

A.  She  told  me  herself  slie  had  lost  80'  poimds. 
***** 

Q.  (By  Mr.  Berke)  :  Mrs.  Bate  further  testi- 
fied here  that  a  few  days  after  October  18  you  told 
her  there  was  still  some  union  people  in  there, 
''and  I  intend  to  get  rid  of  these  troublemakers 
too." 

Did  you  ever  tell  her  that? 
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A.     No,  sir;  I  did  not. 

Q'.     Did  you  ever  tell  her  anything  that  would 

indicate  to  her  tliat  you  were  tiying  to  convey  to 

her  that  you  were  going  to  get  rid  of  them?  [3403] 

A.     No. 
***** 

Q.  Pauline  Ploxa  testified  about  two  or  three 
weeks  after  going  to  work  for  8AGU,  she  tele- 
phoned you  to  inquire  if  there  was  going  to  be 
troulile  about  the  imion  at  the  canneiy?' 

Was  there  such  a  call? 

A.  She  phoned  to  tell  me  that  she  would  not  be 
at  work,  that  [3404]  she  couldn't  come  toi  work,  nor 
Mrs.  Rawls.  There  was  nothing 

Q.     Mrs.  who? 

A.  Rawls,  I  believe.  They  wouldn't  be  to  work, 
and  so  I  told  her  it  was  perfectly  all  right,  and  I 
thanked  her  for  the  phone  call.  Then  as  I  was 
about  to  hang  the  receiver,  shei  said  to  me,  ''I  have 
something  I  want  to  tell  you."  I  said,  "What  is 
it?"  And  then  she  spoke  to  me  about  this  Mary 
Seidel. 

Q.     What  did  she  say? 

A.  She  told  me  that  slie  had  come  from  the 
Co-op  and  to  be  on  the  lookout  for  her,  that  she 
was  a  troublemaker.  I  told  her  I  didn't,  know  who 
Mary  Seidel  was;  I  had  no  idea  who  she  was.  So 
she  proceeded  to  descril>e  her  to  me  and  told  me 
that  she  was  very  strong  union  and  to  be  very  care- 
ful of  her.  I  told  her  that  I  wasn't  interested;  the 
woman  was  doing  her  work  and  I  didn't  know  any- 
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thing  about  her,  and  as  long  as  she  was  doing  the 

work  it  didn't  make  any  difference  to  me. 


***** 


Q.  Pauline  Ploxa  further  testified  that  in  the 
course  of  that  conversation  you  said  to  her,  "It  is 
best  to  keep  away  from  imion  meetings  because  Mr. 
Martini  is  going  to  shut  this  place  down  if  you 
go  to  meetings."  A.    N"o,  sir. 

Q.    Did  you  ever  tell  her  that?  [3405] 

A.     No,  sir;  I  didn't. 

Q.    Whether  it  was  in  a  phone  conversation? 

A.     No,  sir. 

Q.     Or  face  to  face  or  otherwise? 

A.     No,  sir. 
***** 

Q.  (By  Mr.  Berke)  :  She  testified  that  on  that 
occasion,  on  Tuesday,  October  12,  while  shei  was  on 
the  slicing  machine,  you  a,sked  her  in  Spanish  if 
she  would  go  to  a  union  meeting  tomorrow  and  tell 
you  who  from  the  plant  would  be  there.  [3406] 

She  fuii;her  said  that  she  replied  she  wanted  to 
know  what  you  were  going  to'  do  if  she  told  you, 
and  you  said  you  would  give  the  list  to  Martini 
and  he  would  fire  them. 

And  then  Pauline  said  she  told  you  she  didn't 
know  the  names  of  the  women  and  you  said,  ''You 
go  and  take  notice  of  who  is  there  and  come-  back 
and  point  them  out  to  me." 

Bid  you  have  such  a  conversation  with  her  in 
Spanish  on  that  occasion? 

A.     No.  What  took 
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Q.  Wait  a  minute  before  you  get  tO'  that.  Did 
you  have  such  a  conversation  with  her  on  that  occa- 
sion in  English? 

A.  Yes.  I  made  my  roimds,  as  I  started  to  say, 
as  I  usually  do.  She  was  at  the  slicing  machine^  smd 
she  was  sitting  there  staring  off  into'  space,  and  I 
just  approached  her  like  I  do  all  the  ladies,  and  I 
just  said  to  her,  "What  is  new,"  or  "What  is  on  your 
mind,"  or  something  like  that. 

She  turned  around  and  said  to  me,  "I  was  just 
thinking."  She  said,  ''I  don't  know,  there  is  a 
meeting  tomoiTow  night," — or  "tomorrow,"  I  don't 
remember  which — ^iDut,  ''There  is  a  meeting  tomor- 
row; I  don't  know  if  I  should  go-  or  not,"  and  I 
said,  "Well,  why  not?"  "Well,"  she  said,  "I  don^t 
know.  On  second  thought  I  believe  I  will  go."  She 
said,  "I  will  see  who  is  there  and  I  will  let  you 
know." 

Q.     And  what  did  you  say? 

A.  I  said,  "I  am  not  interested,"  and  that  was 
all  the  conversation.  [3407] 

Q.     Did  she  let  you  know? 

A.  I  don't  know  if  it  was  a  day  or  two,  I 
did  tlie  same  rounds  and  I  happened  to  stop  and 
talk  to  her  and  I  happened  to  say  to  her,  "What 
is  new,"  like  I  do  with  all  the  ladies,  and  she  in 
turn  answered  me  in  Spanish.  She  said,  "Don't  say 
anything  because  I  don't  want  Mrs.  Rawls  to  im- 
derstand."  I  said,  "I  don't  know  what  you  are  talk- 
ing about." 

Q.    What  was  said? 


Sel)astopol  Apple  Growers  Union        1183 

(Testimony  of  Ella  Herrerias.) 

A.     Notliing  was  said  at  all. 

Q.    Was  that  all?  A.     That  is  all. 

Mr.  Karasick:  Will  you  mark  that  place  in  the 
record,  please. 

Q.  (By  Mr.  Berke)  :  Mrs.  Ploxa  further  testi- 
fied here  that  the  next  day — that  is  after  this  alleged 
conversation  on  Tuesday,  the  12th,  shortly  after  she 
oame  to  work  that  you  came  to-  her  at  the^  slicing 
machine  and  asked  her  in  English  on  that  occasion 
to  go  to  the  ladies'  room  and  she  did  not  want  to 
go.  She  said  that  15  minutes  later  you  came  back 
and  asked  her  again  and  she  said  to'  you  then  that 
they  were  too  flooded  with  apples,  but  she  would 
meet  you  in  the  ladies'  room  at  4:30'  p.m. 

Do  you  have  any  such — did  you  have  any  such 
conversation  with  her? 

A.     There  was  nothing  to  that  at  all.  [3408] 

Q;     Did  you  make  such  a  request  of  her? 

A.     No,  sir;  I  never  requested  anything. 

Q.  She  further  testified  that  at  4:30  p.m.  she 
met  you  in  the  ladies'  room  where  a  conversiation 
took  place  in  Spanish  and  that  you  asked  her  to 
tell  her  who  was  at  the  luiion  meeting,  and  that 
she  said  she  couldn't  tell  you  and  that  you  insisted 
and  then  went  to  the  door  of  the  restroom,  opened 
it  and  said,  ''Now  point  out  which  ones."  And  she 
said  she  pointed  to  Clara  Davello,  and  she  said  that 
Clara  was  there  and  that  you  then  said,  "I  am  not 
worried  about  her." 

Was  there  any  such  conversation  or  any  such 
occurrence? 
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A.     Never;  nothing  like  that  ever  occurred. 

Q.  She  further  testified  that  on  that  same  occa- 
sion in  the  ladies'  restroom  that  Mary  Chiquita. 
v^ent  by  and  that  Pauline  said  to  you  that  she  was 
there  and  you  said  this:  "Oh,  her,  she  is  nothing.'* 

Did  any  such  occurrence  take  place? 

A.  Absolutely  not.  I  don't  even  know  Maiy  Chi- 
quita.  I  don't  know  anything  a]>out  that. 

Q.     Did  any  such  occurrence  take  place? 

A.  No,  sir.  Mr.  Berke,  may  I  say  something?  I 
never  spoke  to  that  lady  off  the  platform,  only 
just  what  I  have  said  here. 

Q.     What  lady?  A.     Mrs.  Ploxa.  [3409] 

Q.  On  the  same  occasion  Pauline  Ploxa  fui'ther 
testified  that  you  asked  for  more,  and  Pauline  said, 
"There  will  be  a  man  here  tomorrow  to  pass  out 
buttons  and  he  will  see  you,"  and  that  you  then 
patted  her  on  the  shoulder  and  told  her,  "Well, 
you  don't  have  to  worry,  you  and  Dora  will  have  a 
job  at  the  company." 

Did  any  such  thing  occur? 

A.     No,  sir. 

Q.    Was  there  any  such  conversation? 

A.  Absolutely  not  because  I  laiew  absolutely 
nothing  about  buttons  or  anything  else. 

Q.  Did  she  tell  you  anything  about  a  man  com- 
ing out?  A.    No,  sir. 

Q.     And  that  there  vdW  be  ]>uttons  passed  out? 

A.    No. 

Q.  Whether  it  was  on  October  13  or  any  other 
day,  did  such  an  occurrence  and  such  conversations 
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take  place  between  you  and  Pauline  Ploxa  in  or 

near  the  ladies'  dressing  room^  A.    No,  sir. 

Q.     Or  restroom?  A.    I^o,  sir. 

Q.  Mrs.  Ploxa  further  testified  tliat  the  next 
day  after  this  alleged  occurrence  in  the  ladies'  rest- 
room,  that  you  came  up  to  the'  slicing  machine  and 
asked  her  and  Dora  Rawls  where  their  union  but- 
tons were.  [3410] 

Did  such  an  occurrence  take  place? 

A.     No,  sir. 

Q.  Did  you  ever  ask  them  about  their  union 
buttons'?  A.     No. 

Q.  Or  did  you  ever  ask  Ploxa  and  Rawls  where 
their  union  buttons  were? 

A.     I  didn't,  no,  sir. 

'Q.  Mrs.  Ploxa  further  testified  that  a  little  while 
later  on  that  occasion  of  the  alleged  inquiry  as  to 
their  union  buttons,  that  you  were  seen  by  her  on 
the  balcony  in  the  cannery  with  a  pad  and  pencil 
in  your  hand,  that  you  were  standing  there  with 
Mary  McOuire  and  some  man  and  that  you  were 
looking  down  at  the  women  and  writing,  looking 
and  writing,  looking  and  writing. 

Did  any  such  thing  take  place? 

A.    No,  sir. 

Q.  Did  you  make  a  note  at  any  time  of  the 
women  who  were  wearing  union  buttons? 

A.     No,  sir. 

Q.    Did  you  have  anyone  else  make  a  note  for 

you  of  any  of  the  women  wearing  imion  buttons? 

A.     No,  sir.  [3411] 
*  «  »  *  * 
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Cross  Examinatioii 

*  *  •)«■  *  * 

Q.  (By  Trial  Examiner)  :  When  you  previously 
testified  here  you  were  asked  about  going  to  a  party 
at  the  Chapman's,  or  somebody  like  that^  on  the 
evening  of  October  16;  do  you  remember  that? 

A.    Yes. 

Q.    Was  that  the  correct  name,  Chapman? 

A.  Chapson,  Chapman.  I  think  it  is  C-h-a-p- 
m-a-n. 

Q.  I  want  to  avoid  any  confusion.  There  were 
people  employed  at  the  plant  named  Chapman  and 
Chapson.  So  I  want  to  determine  which  one  of  the 
two  it  was. 

A.     I  think  it  was  Louise  Chapson. 

Q'.     Was  it  at  her  house?  A.     Yes.   [3454] 

Q.  And.  if  you  said  Chapman's  house,  then  you 
meant  Mr.  Chapson's  house? 

A.    Mr.  Chapson's  house,  that  is  right. 

***** 

Q.  (By  Mr.  Karasick)  :  Mrs.  Herrerias,  again 
I  direct  your  attention  tO'  the  party  of  Louise  Chap^ 
son  that  you  attended  last  season?  [3455] 

Just  to  get  the  record  clear  here,  you  did  not 
attend  any  party  last  season  at  an  Orlin  Chap^ 
man's  house,  did  you?  A.    No,  sir. 

Q'.     0-r-l-i-n  Chapman? 

Trial  Examiner:  That  is  the  way  it  was  spelled 
in  the  transcript,  but  on  the  exhibit  it  is  Orland, 
0-r-l-a-n-d. 

Q.     (By  Mr.  Karasick)  :    But  you  didn't  attend 
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a  Mr.  Chapman's  house  at  a  party  last  year  at  all, 

did  you? 

A.  I  don't  know  anybody  by  that  namei  at  all. 
*  *  ^  *  * 

MARY  CASTING 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,    National   Labor   Relations   Board,   being 
first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: [3482] 
***** 

Direct  Examination 

Q.  (By  Mr.  Karasick)  :  Mrs.  Castino,  directing 
your  attention  to  Gctober  15,  1954,  the  day  of  the 
reduction  to  one  shift  at  the  SAGU  plant  last  year, 
did  you  attend  a  meeting  of  the  warehousei  that 
day?  A.    Yes,  sir. 

Q.  Was  anybody  immediately  with  you  attend- 
ing with  you? 

A.    Well,  several  women  were  with  me. 

Q.    Who  were  they?  A.     Gne  was 

Q.    Who  was  near  you  at  the  tune? 

A.     Gloria  Pate. 

Q.     Anyone  else? 

A.  Well,  several  other  women.  I  just  don't  re- 
call who  they  were,  but  a  whole  group'  of  us  came 
out  of  the  cannery  and  into  the  warehouse. 

Q.  Was  your  name  on  the  list  for  those^  to  be 
retained?  A.     Yes,  sir. 

Q.     Did  you  hear  Gloria  Pate's  name  read? 

A.    Yes,  sir,  I  did.  [3483] 
***** 
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EDNA  ROSELLA  HARDIN 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  having 
been  previously  duly  sworn,  was  examined  and  testi- 
fied further  as  follows:  [3526] 
***** 

Direct  Exanimation  ***** 
Q.     (By  Mr.  Karasick)  :     Do  you  recall  that  on 

one  occasion  last  year,  Mrs.  Hardm,  you  fished,  a 

mouse  out  of  the  water  that  you  had  heard  Mr. 

Bondi  had  placed  in  there  from  the  outside? 
A.     I  was  told  he  had  placed  the  mouse  in  there. 

I  did  fish  a  mouse  out  of  the  water  that  I  was  told 

Mr.  Bondi  had  caught.  [3529] 
***** 

Q.  (By  Mr.  Karasick)  :  Do  you  recall  testify- 
ing pre^dously  that  when  Ella  told  you  al>out  these 
three  girls  you  told  her  that  ^^jou  weren't  supposed 
to  fire  luiion  people"?  A.     Yes. 

Q.     And  you  recall  that  she  told  you  that  she 

didn't  do  that?  A.    Yes.  [3530] 

***** 
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EUSEBIA  CARRERA 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  National  Labor  Relations  Board,  being 
first  dnly  sworn,  was  examined  and  testified  as 
follows : 

Trial  Examiner:  Will  yon  state  your  name, 
please? 

The  Witness:    Eusebia  Carrera,. 

Direct  Examination 
***** 

Q.  (By  Mr,  Karasick)  :  Mrs.  Carrera,  did  you 
work  for  Sebastopol  Apple  Growers  Union  last 
year "?  A.    Yes. 

Q.     What  was  your  job? 

A.     Peeler,  trimming. 

Q.     And  what  shift?  A.     Mght.  [3536] 

Q.    Did  you  sign  a  im.ion  pledge  card  last  year? 

A.     I  voted  for  the  union. 

Q.    You  signed  a  pledge  card?  A.    No. 

Q.     You  didn't?  A.    No. 

Q.  Did  you  gO'  to  a  meeting  in  the  warehouse 
October  15,  1954  when  they  read  a  list  of  names  of 
people  to  remain  at  work?  A.    Yes. 

Q.    Was  your  name  read?  A.     Yes. 

Q.  Did  you  go  back  to  work  the  next  Monday, 
October  18?  A.     No. 

Q.    Did  you  work  after  that  at  all?  A.    No. 

Q.  Did  you  tell  anybody  to  tell  them  at  work 
that  you  were  not  coming  back? 

A.    Yes;  I  told  the  lady. 

Q.    You  told  a  lady  to  tell  them? 
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A.     Yes.  [3537] 
***** 

Q.  (By  Mr.  Karasick) :  You  didn't  go  back, 
you  say,  to  work  on  the  18th  I  A.     No. 

Q'.    Why  didn't  you? 

A.  Because  I  had  to  stay  home  and  take  care  of 
my  children. 

Q.  When  you  worked  on  the  night  shift,  who 
took  care  of  tlie  children?  A.    My  husband. 

Q.    When  did  he  work,  day  or  night? 

A.     Days. 

Q.  So  I  understand  the  last  time  you  worked 
at  the  plant  was  October  15,  1954?  A.    Yes. 

Mr.  Karasick:    Your  witness.  [3538] 

Cross  Examination 
***** 

Q.  (By  Trial  Examiner)  :  Did  you  actually  work 
on  the  night  of  the  15th,  Friday? 

A.  Yes;  I  worked  that  night  because  I  had  no 
way  to  come  home. 

Q.     You  worked  until  the  end  of  the  shift? 

A.    Yes. 

Q.  (By  Mr.  Berke)  :  You  went  back  to  your 
jol)  right  after  the  meeting  in  the  warehouse? 

A.    Yes. 

Q.     And  finished  that  night? 

A.    Yes.  [3539] 
***** 


Sebastopol  Apple  Growers  Union         1191 

ERNESTINE  ALBINI 

a  witness  called  by  and  on  belialf  of  thei  General 

Counsel,  National  Labor  Relations  Board,  having 

been  previously  duly  sworn,  was  examined  and  tesr 

tided  as  foUows:   [3574] 
*  *  *  »  * 

Direct  Examination 

Q.  (By  Mr.  Karasick)  :  Miss  Albini,  you  testi- 
fied previously  that  you  worked  in  the  office  of  the 
respondent  Sebastopol  Apple  Growers  Union? 

A.     Yes. 

Q.  Last  year  and  part  of  this  year ;  is  that 
right?  A.     Yes. 

Q.  While  you  were  there  last  year,  prior  to  the 
election,  you  were  asked  to  type  up  a  list  of  em- 
ployees, were  you  not?  A.    Yes.,  sir. 

Q.  I  hand  you  General  Coimsel's  Exhibit  36  and 
ask  you  if,  after  examining  that  list,  it  appears  to 
you  that  was  the  list  which  you  typed  up? 

Mr.  Berke:  Just  a  moment.  I  object  to'  all  this. 
This  was  gone  into  with  this  witness  previously. 
It  is  improper  rebuttal. 

Mr.  Karasick:    This  is  preliminary. 

Trial  Examiner:     I  believe  she  testified  to  that. 

Mr.  Karasick:  I  know,  but  this  is  preliminary 
to'  the  next  [3575]  question  I  am  about  to  get  to. 

Trial  Examiner:    What  is  the  answer? 

The  Witness:    Yes. 

Q.  (By  Mr.  Karasick)  :  I  now  hand  you  Re- 
spondent's Exhibit  13  and  ask  you  to  look  at  that 
carefully  and  tell  the  Examiner  whether  or  not  you 
ever  saw  that  list  before?  A.     No,  I  did  not. 
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Q.  Would  you  turn  it  over?  There  is  some  typ- 
ing on  the  back  side  too.  Were  you  ever  given  that 
list  by  Mr.  McGuire  to  copy? 

A.     No;  I  never  saw  it  before. 

Mr.  Karasick:    Your  witness. 

Cross  Examination 
*  *  *  *  * 

Q.  (By  Mr.  Berke) :  Where  did  you  type  this 
list  from,  General  Coim-sel's  36? 

A.     From  the  payroll  records. 

Q.     So  that  you  didn't  copy  it  then  from  Re- 
spondent's 13?  A.     Js^o.  [3576] 
***** 

Mr.  Berke :  Since  Mr.  Karasick  asked  Mr.  Mar- 
tini the  other  day  to  asceilain  whether  the  figiu'es 
in  the  letter  of  Febniary  17,  1955  from  Mr.  Mc- 
Guire to  Mr.  Caldwell  mth  respect  to  fresh  apples 
and  processed  in  can,  as  the  figures  were  given  in 
tonnage  in  that  letter,  were  correct.  I  have  ascer- 
tained and  I  have  given  the  information  to  Mr. 
Karasick  off  the  record  that  the  figure  of  total  tons 
of  apples  processed  in  1954 — that  is,  fresh  apples 
processed — were  4,648.18  tons,  and  total  of  apples 

processed  in  1954,  in  cans,  were  8,465.25  tons. 
***** 
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OEORGE  SILYA 

a  witness  called  by  and  on  behalf  of  the  General 
Ooimsel,  National  Labor  Relations  Board,  having 
been  previously  duly  sworn,  was  examined  and  tes- 
tified as  follows :  [3596] 

Direct  Examination 
***** 

Q.  (By  Mr.  Karasick) :  Now,  Warehouse  No. 
5  the  record  shows  was  converted  into  a,  canned 
goods,  insulated  warehouse  in  1954.  What  were  the 
dimensions  of  that  building? 

A.  That  packing  shed  was  about  80  or  85  by 
200  feet. 

Q.  Now,  in  addition  to  that,  there  was  a; — ^there 
is  a  cannery  warehouse  on  the  premises,  is  that 
right,  and  was  in  ^54?  A.     Yes. 

Q.  What  were  the  dimensions  of  the  cannery 
warehouse  ? 

A.     The  cannery  warehouse  was  100  by  100  feet. 

Q.     Did  that  include  the  cannery  itself? 

A.     No,  the  cannery  was  separate. 

Q.     What  WTre  the  dimensions? 

A.     The  cannery  itself  was  50  by  100. 

Q.  Now,  what  was  the  capacity  of  the  cannery 
warehouse  for  storing  canned  goods? 

A.    About  114,000  cases. 

Q.     How  did  you  figure  that? 

A.  Well,  by  the  rows,  approximately  36  rows  in 
the  warehouse;  they  held  11  pallets  deep,  three 
high,  96  cases  a  pallet. 
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Q.  Now,  was  all  of  the  space  in  the  cannery 
warehonse  used  for  storage"? 

Mr.  Berke:     When"? 

Q.  (By  Mr.  Karasick) :  In  1953  while  you 
were  there  and  in  part  of  1954  that  you  w^ere  there  ? 

A.     No,  not  all  of  the  space. 

Q.  Why  not?  Explain  the  situation  to  the  Ex- 
aminer with  respect  to  the  storage  space  available 
in  the  cannery  warehouse? 

A.  Part  of  the  space  was  used  for  equipment 
for  casing  and  labeling  canned  goods,  and  there  was 
also 

Q.  Where  was  that;  where  did  that  run,  that 
equipment  ? 

A.  It  was  on  the  north  end  of  the  building,  run 
the  50-foot  length,  about  20  foot  from  the  wall.  It 
was  built  underneath  the  mezzanine  floor — there  is 
a  mezzanine  floor  that  runs  along  the  north  end 
of  the  building.  [3599] 

Q.     Now,  the  mezzanine  took  up  how  much  space  ? 

A.  It  took  up  the  north  wall  with  the  excep- 
tion of  a  12-foot  aisle  about  20  foot  wide  by — it 
would  make  it  almost  100  feet  long. 

Q.     And  how  wide  was  the  mezzanine? 

A.     It  was  about  20  feet.  [3600] 
***** 

Q.  (By  Mr.  Karasick) :  Mr.  Silva,  what  would 
be  the  capacity  of  a  warehouse  100  by  100? 

Trial  Examiner:    20  feet  high. 

The  Witness:  Well,  I  would  have  to  figure  that 
out. 
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Q.     (By  Mr.  Karasick) :    Do  you  want  a  pencil  ? 

A.  An  area  100  by  100  would  take  42  rows. 
About  139,  792  cases. 

Mr.  Berke:    May  I  see  how  you  arrive  at  that? 

Q.  (By  Mr.  Karasick)  :  Would  you  explain  for 
the  record  how  you  arrived  at  that  figure? 

Mr.  Berke:    I  would  like  to  look  at  that  figure. 

Q.  (By  Mr.  Karasick)  :  Explain  for  the  record 
how  you  arrived  at  that  figure? 

A.  In  an  area  100  by  100,  in  this  particular  case 
in  this  warehouse  with  a  12-foot  corridor  or  aisle, 
would  take  42  rows  and  each  row  takes  11  pallets 
long  by  three  high  by  96  cases  per  pallet. 

Q.  Okeh.  That  is  the  way  you  arrived  at  the 
figure  ? 

A.     (Nodding  affirmatively.)     I  might  be  off. 

Q.     Was  the  Warehouse  No.  5  20  feet  high? 

A.    Yes.  [3604] 

Q.  Is  that  the  same  height  as  the  cannery  ware- 
house ? 

A.    Yes,  the  main  floor  itself  was,  yes. 

Q.  What  about  the  cold  storage?  Were  the 
rooms  in  there  the  same  height? 

A.     Cold  storage  is  the  same,  20  foot,  100  by  100. 

Q.  Was  there  more  than  one  room  in  the  cold 
storage   building  ? 

A.     Two  rooms  with  20-foot  corridor. 

Q.     And  how  big  were  the  rooms? 

A.     100  by  100. 

Q.     Each?  A.     Each. 
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Q.  In  1953  did  you  make  any  changes  in  one  of 
the  cold  storage  rooms  out  there? 

A.  Yes.  We  installed  a  heater  in  order  to  use 
it  for  a  canned  goods  warehouse. 

Q.     Now,  who  installed  the  heater  out  there? 

A.  I  supervised  the  job.  My  mechanic  done 
the  actual  work. 

Q.  And  did  you  purchase  the  heater  and  sup- 
plies and  materials  for  it? 

A.     Yes;  it  Avas  my  job. 

Q.     What  was  the  total  cost  of  that? 

A.  Well,  labor  and  heater  wouldn't  run  over  a 
couple  of  hundred  dollars. 

Q.  Now,  how  did  you  have  this  arranged?  Was 
it  a  permanent  installation,  the  heater  had  to  stay 
the^  all  of  the  time  or  [3605]  what? 

A.  No,  it  was  temporary.  We  had  the  heater 
hanging  from  the  ceiling  in  the  aisle  so  that  it  could 
be  removed  for  cold  storaging  apples. 

Trial  Examiner:    Was  that  a  gas  heater? 

The  Witness:     Gas  heater,  yes,  sir. 

Q.  (By  Mr.  Karasick) :  What  kmd — what 
type,  I  mean?     Blower  type? 

A.     Blower  type,  yes. 

Q.  When  was  that  heater  installed,  in  1953  or 
about  when? 

A.  In  December  sometime;  I  don't  recall  the 
date. 

Q.  How  long  could  apples  be  kept  in  cold  stor- 
age for  processing  purposes? 

A.     I  have  kept  them  as  long  as  three  months  on 
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the  Gravensteins ;  late  apples  could  be — ^I  held  them 

a  little  longer, 

Q.     How  much  longer? 

A.     Oh,  it  was  five,  six  months^ 

Q.  Now,  in  1951  do  you  know  what  the  cannery 
warehouse  facilities  for  canned  goods  were  there 
at  SAGU?  A.     The  cannery  warehouse? 

Q.  No.  Do  you  know  what  facilities  they  had 
in  1951  for  storing  canned  goods? 

A.  Yes,  we  had  the  cannery  warehouse,  also 
packing  sheds  which  we  used  for  storing  case  goods. 
We  used 

Q.     This  is  '51?   [3606]  A.     Oh,  '51? 

Q.     Yes. 

A.  '51,  no,  just  the  cannery  warehouse  is  all  they 
used;  that  was  their  first  year. 

Q.  In  '52  do  you  know  what  facilities  they  had 
and  used  for  storing  canned  goods? 

A.  '52  we  used  the  cannery  warehouse,  also  the 
packing  sheds  at  No.  1  and  No.  2  in  Sebastopol 
and  No.  6  in  SAGU. 

Q.     In  1953  what  storage  facilities  were  used? 

A.  '53  we  used  cannery  warehouse,  one  room  in 
the  cold  storage  plant;  we  also  stored  case  goods 
on  the  cold  storage  porch  which  was  approximately 
50  by  100  and  also  stored  some  case  goods  on  the 
cannery  porch  in  an  area  about  20  by  50,  I  would 
say. 

Q.  Well,  what  was  the  actual  area  of  the  can- 
nery porch?  A.     It  is  20  by  150. 


1198       National  Labor  Relations  Board  vs. 

(Testimony  of  George  Silva.) 

Q.  What  is  the  actual  area  of  the  cold  storage 
porch  ? 

A.     That  is  50  by  220,  I  believe  it  is. 

Q.  Now,  can  you  tell  us  how  many  cases  were 
stored  on  each  of  those  porches  during  1953;  let's 
take  the  cold  storage  porch  first. 

A.  Cold  storage  porch,  I  believe  we  had  around 
70,000  cases  stored  in  there. 

Q.     And  on  the  cannery  porch  how  many? 

A.     About  6,000. 

Q.  Now,  how  long  did  these  canned  goods  re- 
main stored  out  on  [3607]  the  porches,  to  your 
knowledge  ? 

A.  Well,  when  I  left  there  in  May  of  1954  there 
was  still  a  few  cases  stored  on  the  cold  storage 
porch. 

Q.  In  your  experience  out  there  during  the 
course  of  the  season  did  the  apples  come  at  the 
same  rate,  slower  or  faster  than  the  cannery  would 
process  them?  A.    Faster. 

Q.     And  in  1952  and  '53  was  that  true? 

A.    Yes. 

Q.  Did  you  have  any  apples  stored  outside  dur- 
ing that  period? 

A.  Yes,  we  had  quite  a  tonnage  stored  in  com- 
mon storage  outside  and  under  the  porches  of  the 
cold  storage  and  the  cannery. 

Q.  Now,  you  say  "Common  storage".  What  does 
that  mean? 

A.  Com^mon  storage  is  anything  stored  without 
refrigeration. 
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Q.  What  was  the  length  of  the  tnne  that  these 
apples  remained  out  there? 

A.  Oh,  I  have  had  them  out  there  one  to  five 
weeks. 

Q.     Did  anything  happen  to  them? 

A.  Nothing  that  I  would  notice  to  them;  they 
were  processing  ai^ples. 

Q.     Did  any  of  them  get  sunburned? 

A.     Yes,  we  had  quite  a  few  in  that  yard  storage. 

Q.    What  happened  to  those? 

A.     All  of  the  top  apples  got  sunburned. 

Q.    What 

A.  They  were  processed  and  the  sunburned  was 
trimmed  out.  [3608] 

Q.     Was  there  any  great  loss? 

A.     Not  a  great  loss,  no. 

Mr.  Berke:  I  want  to  move  that  be  stricken — 
"great  loss".    It  is  indefinite  and  vague. 

Trial  Examiner :  I  think  you  better  make  it  more 
certain. 

Q.  (By  Mr.  Karasick)  :  Can  you  indicate  to  the 
Examiner  what  sort  of  loss,  if  any,  there  was,  in 
'jome  terms  that  are  convenient  for  you  to  articu- 
late here  for  the  record? 

A.  Well,  they  were  peeled  and — on  the  peeling 
machine — and  what  the  peeling  machine  did  not 
take  off,  of  the  sunburn,  the  trimmers  did  with 
their  trimming  knives. 

Trial  Examiner:  Can  you  give  any  proportion 
of  the  apple  that  might  have  been  removed  that 
way  that  would  not  otherwise  have  been  removed? 
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The  Witness:  About  one-sixth  of  the  apple,  I 
would  say. 

Q.  (By  Mr.  Karasick) :  And  this  would  be 
only  the  apples  that  were  at  the  top  of  the  boxes, 
you  say? 

A.    Yes,  those  that  were  actually  on  top  of  the 

boxes,  on  top  of  the  stack.   [3609] 
***** 

Cross  Examination  ***** 

The  Witness:    The  whole  plant  was  insulated. 

Q.  (By  Mr.  Berke)  :  As  I  understand  it,  you 
say  that  you  kept  apples — ^Grravenstein  apples — for 
three  months  in  cold  storage,  as  long  as  that;  is 
that  correct?  A.    Yes,  I  have. 

Q.  Now,  in  order  to  keep  them  that  length  of 
time,  wouldn't  the  condition  of  the  apple  when  it 
is  brought  in  to  cold  storage  determine  the  length 
of  time  it  could  be  kept?  A.     Yes.  [361.4] 

Q.  And  you  said  you  kept  late  apples  for  as 
long  as  five  or  six  months.  Now,  isn't  that  equally 
true,  that  the  condition  of  the  apple  would  deter- 
mine the  length  of  time  that  you  could  keep  it? 

A.     That  is  true. 

Q.  You  were  not  at  SAGU  after  May  of  1954, 
were  you?  A.     No,  I  was  not  employed  there. 

Q.  Not  employed  after  that  time.  And  so  then 
of  course  you  did  not  see  the  condition  of  the 
apples  out  there  during  the  season  of  1954? 

A.     No,  I  did  not  see  their  apples  in  '54.  [3615] 


!«•**** 
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Q.  (By  Mr.  Berke)  :  I  say,  since  May  of  1954 
you  have  not  been  there;  is  that  correct? 

A.     Not  employed. 

Q.     That  is  right? 

A.     As  an  employee,  no. 

Q.  So  that  you  don't  know  what  use  they  made 
throughout  the  1954  season  then  of  their  cold  stor- 
age facilities,  do  you,  of  your  own  personal  knowl- 
edge ? 

A.  No,  I  don't  know  how  to  take  that.  I  know 
that  the  No.  5  shed  was  converted  into  a  warehouse. 

Q.  Well,  yes.  That  you  have  already  testified 
to. 

A.  What  they  stored  in  there  I  don't  actually 
know,  no. 

Q.  You  don't  know  what  they  stored  in  the 
other  storage  facilities  that  they  had  throughout 
the  '54  season,  of  your  own  personal  laiowledge? 

A.     No,  I  v/ouldn't,  not  after  May.  [3623] 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-RC-2637 

In  the  Matter  of  SEBASTOPOL  APPLE  GROW- 
ERS UNION,  Employer,  and  GENERAL 
TRUCK  DRIVERS,  WAREHOUSEMEN 
AND  HELPERS  UNION,  LOCAL  No.  980, 
LB.T.C.W.  &  H.  OF  AMERICA,  A.F.L.,  Peti- 
tioner. 

REPORT   ON  CHALLENGED  BALLOTS 

Pursuant  to  a  Direction  of  Election  of  the  Na- 
tional Labor  Relations  Board,  hereinafter  called  the 
Board,  an  election  by  secret  ballot  was  conducted 
on  October  19,  1954,  among  certain  employees  of 
the  Sebastopol  Apple  Growers  Union.  An  official 
Tally  of  Ballots  was  served  by  registered  mail  upon 
each  of  the  parties  on  October  20,  1954,  in  which 
the  folloAving  results  were  shown: 

Void  ballots 0 

Votes  cast  for  Petitioner 27 

Votes  cast  against  participating  labor  organi- 
zation         73 

Valid  votes  counted 100 

Challenged  ballots  Ill 

Valid  votes  comited  plus  challenged  ballots.  . . .   211 
No  objections  were  filed  to  the  ©lection.  The  chal- 
lenged ballots  are  sufficient  in  nmnber  to  affect  the 
results  of  the  election. 

Pursuant  to  Section  102.61  of  the  Board^s  Rules 
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and  Regulations,  Series  6,  as  amended,  the  under- 
signed has  investigated  the  challenged  ballots  and 
hereby  reports  as  follows: 

On  October  4,  1954  the  Board  directed  an  election 
amongst  the  employees  in  the  unit  found,  by  the 
Board  tO'  be  appropriate  who  were  employed  dur- 
ing the  payroll  period  immediately  preceding  the 
Direction  of  Election,  including  employees  who  did 
not  work  during  said  payroll  period  because^  they 
were  ill  or  on  vacation  or  temporarily  laid  off,  and 
employees  in  the  military  service  of  the  United 
States  whO'  appear  in  person  at  the  polls,  but  ex- 
cluding those  employees  who  have  since  quit  or 
been  discharged  for  cause  and  have  not  been  re^ 
hired  or  reinstated  prior  to  the  date  of  thei  election. 
On  the  payroll  of  the  period  thus  determined  which 
ended  on  October  2,  1954,  there  were  approximately 
239  employees..  On  October  15,  1954,  the  Employer 
changed  its  operation  from  a  two-sihift  to  a  single- 
shift  basis.  The  eligibility  list  furnished  by  the  Em- 
ployer for  use  in  the  election  conducted  on  October 
19,  1954  listed  122  persons  within  the  appropriate 
imit,  employed  prior  to  Octiober  2,  1954,  and  still 
employed  on  October  19,  1954.  Ballots  were:  cast  by 
111  of  these  persons,  six  of  which  were  challenged 
by  the  Petitioner  and  five  by  the  Agent  of  the 
Board  conducting  the;  election. 

In  addition,  100  ballots  were  cast  by  voters  whose 
names  did  not  appear  on  the  eligibility  list,  all  of 
which  were  challenged  by  the  Employer. 
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[Letterhead  of  Sevastopol  Apple  Grrowers'  Union] 

October  14,  1954 
To  All  Employees: 

At  a  meeting  of  our  Board  of  Directors  last  Tues- 
day night,  October  12,  1954,  I  was  directed  tO'  re- 
duce our  production  staff  to  one  shift.  This  deci- 
sion was  made  for  the  reason  that  a  survey  shows 
that  we  have  less  than  250  tons  of  apples  left  to 
harv^est  and  that  many  of  these  will  be  sold  as  fresh 
apples. 

Our  cannery  shipments  at  the  moment  arei  far 
less  than  our  production  and  since  our  warehouses 
are  filled  to  capacity,  we  have  no  alternative  in  our 
decision. 

In  fairness  to  all  of  our  employees,  we  have  kept 
on  our  payroll  those  of  you  that  had  the  earliest 
employment  date. 

This  letter  may  be  used  as  our  certification  that 
we  have  no  further  employment  for  you  and  that 
you  are  now  unemployed  through  no  fault  of  your 
own.  Your  checks  will  be  in  the  mail  to  you  this 
Saturday  night. 

On  behalf  of  our  management  we  wish  to  thank 
you  for  your  loyal  service. 

Very  truly  yours, 

Sebastopol  Apple  Grrowers'  Union, 
Elmo  Martini, 
General  Manager. 
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APPLICATION  FOR  EMPLOYMENT       '^ 


Social  Security  No. 


Telephone 
Number 


mo.l  ISTREETl  (CITY)  (ZONE) 

How  long  have  you  been  a  reiideni  of  the  ciiy  in  which  you  reiide? 


5.  If  female  and  married  give  maiden  name: 


LE*  FEMALE) 


T.   Age: 


8.  Height: 


9.  Weight: 


II.  Color  of  eyes: 


12.  U.  S.  Military  Service: 


,  Check  whether: 


n 


single 


□ 


widow(er) 


n 


n 


1  N'umher  of  dependenu: 


I  For  what  position  are  you  applying? 


Salary  expected:    $ 


1  What  prompted  your  application:    (check) 


Employment  Agency: 


D 


D 


Employee  Referral: 


D 


Name  of  Employee 


Advertisement; 


:     D 


r=      D 


rPo  you: 


Live  with  Parenu: 


Have  you  ever  been  an  employee  of  this  Company  under  another  name? 


If  "yes"  give  name  and  period  of  employment: 


Have  you  ever  been  involved  in  criminal  proceedings  under  another  name? 


If  "yes"  state  nature  and  disposition  of  case: 


Have  you  ever  been  arrested  (other  than  naffic  offenses)? 


If  "yes"  give: 


Place: 


Charge: 


Disposition: 


Have  you  any  physical  defects  or  chronic  ailments? 


If  "yes"  give  details: 


Have  vou  ever  had  an  indutnial  accident? 


If  "yes"  give  details: 


Are  you  a  citizen  of  the  United  Statei? 


a.    If  "no"  do  you  intend  to  become  a  citizen  of  the  United  States? 


b.    Have  you  filed  your  first  papers? 


e.    Have  you  the  right  to  remain  permanently  in  the  United  States? 


d.    Have  you  ever  been  interned  or  arrested  as  an  enemy  alien? 


Do  you  have  any  relatives  already  employed  by  this  Company? 


If  "yes"  give  name  and  relationship: 


Relationship: 


To  what  Trade,  Professional  or  other  organizations  are  you  a  member? 


I  CH  WOULD  MEVEAL  YOU 


COLOR  OR  ANCEST 


I 
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26.  Give  pame  of  your  father,  mother,  wife  (husband),  and  children; 


ADDRESS 
(within  U.  S. ) 


RELATIONSHIP 


DECEASED  OR  LIVING 


27.    EDUCATION 


YEARS 
ATTENDED 

DATE 
LEFT 

GRADUATED 

NAME  Of  SCHOOL 

MAJOR  COURSE  TAKEN 

SCHOOL 

YES 

NO 

DEGREE 

Grammar 

Hig^.  School 

College 

Graduate  Work 

Trade  or  Bia. 

Correspondence  ] 

Ifhat  foreign  languages  do  you  read,  write  or  speak  fluently  > 


28.  EMPLOYMENT  HISTORY 

3i»e  last  three  (3)  Employers. 

1.      NaoK  of 

last  Empk>yer: 

Address; 

Name  of 
Boss; 

From; 

To; 

Position:                                            Salary; 

Reason  for 
leaving: 

Name  of 

.     next  previous 

Employer; 

Address; 

Name  of 
Boss; 

From; 

To; 

Position;                                         Salary; 

Reason  for 
leaving: 

Name  of 

.      next  previous 

Employer; 

Address; 

Name  of 
Boss; 

From; 

To; 

Position;                                           Salary; 

Reason  for 
leavmg: 

29.    REFERENCES 
(Exclude  Relatives  or  Former  Employers) 


NAME 

ADDRESS 

BUSWESS  OR  OCCUPATION 

• 

PLEASE  READ  CAREFULLY 

In  the  event  of  my  employment  by  the  Company,  I  agree  to  abide  by  all  present  and  subsequently  issued  rules  of  the 
jompany. 


I  authorize  all  previous  employers  to  furnish  to_ 


.  my  record,   reason  for 


eaving,  and  all  information  they  may  have  concerning  me,  and  I  hereby  release  them  and 

mm  all  liability  for  any  danuge  whatsoever  arising  therefrom.    I  also  authorize  investigation  of  all  statements  in  this  application. 

1  undersund  that,  in  the  event  of  my  employment  by  the  Company.   I  shall  be  subject  to  dismissal  if  any  of  the  information 
have  given  in  this  application  is  false  or  if  I  have  failed  to  give  any  nuierial  information  herein  requested. 


Applicant's  signature. 
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Authorization  io^epresentation  Under  the  UtKiandl  Labor  Relations  Act 

^^^  L  the  undersigned,  employee  of 

^  -"'-  A.  F.  of  L 


s. 


^i^SA$n>fio  u^  c  ^d  /F". 


luthorize  General  Truck  Drivers  and  Helpers  Union,  Local  No.  980,  International  Brotherhood 
)f  Teamsters,  Chauffeurs,  Warehousemen  and  Helpers,  A.  F.  of  L.,  to  represent  me  in  nego- 
iotions  for  better  wages  and  working  conditions. 

This  authorization  supersedes  any  similar  authority  previously  given  to  any  person  or 
organization. 

^YSlgnaiuTe....^.A/.^./(E....-....SjrJSLjg£:.y. l|._; 

^y  Address  /i[. 5? 3mj^j^-j::t: /?ji^jE:' 

Social  Security  ^o..!^.^.^¥j^^.X.^^h^.. Date  of  Birth.   .>/..f^.^.«-^.<S/'3 

^Jj^lLCTfJ^JjiSji  Phone..S(S:Sx...i?i.^4^3 Book  No _ 


® 
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ERNEST  VmRA,  M.  D. 

203     BODCBA    AVKNUK 
SEBABTOPOL.    CALIFORNIA 


9     8734 


I.'                           C  /     U  Ernest  Vikina,  H.  D. 

IPUNT    DUK    • , '"^      v/     '  ^         r\ 

GLANCE    DUE   • ■■        -.  I     0/ 
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[Handwritten  note  appearing  on  each  page — "2- 
4-55.  I  received  this  list  from  Enna  Bates.  It  was 
shown  to  ]\Ir.  Duckworth,  Mrs.  McGnire,  Inez 
Brock,  and  one  occasion  it  was  on  the  table  in  the 
lab  at  the  plant.  (Signed)  Ella  Herrerias".] 

Dorothy  Offiitt,  Box  7,  Cotati,  California.  Ph. 
Pet  5  4266. 

Kathleen  Hontar,  1453  Magnolia  Ave.,  Petaluma, 
California.  Ph  2  6861. 

Ann  Hance,  678  Petaluma  Ave.,  Sebastopol,  Cali- 
fornia. 

Lula  Gaither,  Rte.  1,  Box  183  C,  Windsor,  Cali- 
fornia. Ph.  Santa  Rosa  1772  ?  1. 

Gertnide  Scott,  631  23rd  St.,  Oakland,  California. 
Ph.  4-45291.  326  Roberts  Ave.,  Santa  Rosa,  Califor- 
nia. Ph.  9465. 

Agnes  Bosten,  321  Roberts  Ave.,  Santa  Rosa,  Cal- 
ifornia. Ph.  5081  W. 

Dora  Faye  Bowden,  4297  Sunland  Ave.,  Santa 
Rosa,  California.  Ph.  5686  R  3. 

Minnie  Nadyne  Groom,  Rte.  1,  Box  184,  Windsor, 
California.  Ph.  58  Y  13. 

Ellen  Hontar,  1453  Magnolia  Ave.,  Petaluma,  Cal- 
ifornia. Ph.  2  6861. 

Irene  Carol  Johnsen,  16  We1:>ster  St.,  Petahmia, 
Califor-nia.  Ph.  2  4370. 

Louise  Neiman,  3750  Gravenstein  Hiway  North, 
Sebastopol,  California. 

Grace  Kropper,  421  Simset  Ave.,  Sebastopol,  Cal- 
ifornia. Ph.  2594. 
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Violet  C.  Fenton,  207  WiUow  St.,  Santa  Rosa, 
Califoniia.  Ph.  3512  J. 

Beniice  Xnnes,  5509  Bodega  Rd.,  Sebastopol,  Cal- 
ifornia. 

Evelyn  DalJ,  5002  Sonoma  Hi  way,  Santa  Rosa, 
California.  Ph.  5988  R  1. 

Marceline  L.  Allen,  1015  Petalmna  Hill  Rd., 
Santa  Rosa,  California.  Ph.  2101  W. 

Eva  Mae  Antone,  Rte.  1,  Box  527,  Cotati.  Cali- 
fornia. 

Lena  C.  Bourgeais,  46o5  Stony  Pt.  Rd.,  Santa 
Rosa,  California.  Ph.  74  R  3. 

Raymond  Pannelli,  P.  O.  Box  54,  Occidental, 
California.  Ph.  Trinity  4  3351. 

Maiy  :Mar2:ai^t  May,  267  West  Napa  St.,  So- 
noma, California.,  c/o  169  Buiiiett  St.,  Sebastopol, 
California. 

Marie  L.  Hyder?,  343  Ragle  Rd.,  Sebastopol,  Cali- 
fornia. 

Viola  E.  Krause,  624  Benjamin  Rd.,  Santa  Rosa, 
California. 

Ruth  Hanson,  Rte.  1,  Box  239,  Windsor,  CaU- 
fomia. 

Mi-s.  Dora  Albini,  P.  0.  Box  32,  Bodega,  Cali- 
forma.  Ph.  Bodega  3344. 

Ernestine  Albini,  P.  0.  Box  32,  Bodega,  Califor- 
nia. Ph.  Bodega  3341. 

Isabelle  Amaral,  P.  O.  Box  34,  Cotati,  CaUfomia. 
Pet.  5  4571. 

Nora  AmeS)  3526  Brooks  Ave.,  Santa  Rosa,  CaK- 
foiTiia. 
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Lena  Ameral,  103  Ripley  Court,  Santa  Rosa,  Cal- 
ifornia. Ph.  1223  W. 

Caroline  Ray  Anderson,  2727  Guemeville  Rd., 
Santa  Rosa,  California. 

Frederica  M.  Anderson,  Rte.  1,  Box  23,  Fulton, 
California.  • 

Karolina  Awender,  1515  AVright  Rd.,  Santa  Rosia, 
California.  Ph.  16  R  3. 

Emia  Bate,  1036  Santa  Catalina,  Santa  Rosa, 
California. 

Ka.thleen  Bell,  840  Butler,  Santa  Rosa,  California. 

Joy  M.  Bertolucci,  265  Ely  Rd.,  Petalmna,  Cali- 
fornia. 

Julia  L.  Bills,  3402  Dyer  Ave.,  Sebastopol,  Cali- 
fornia. Ph.  4556. 

Ethel  Blair,  1326  Be  Turk  Ave.,  Santa  Rosa, 
California.  Ph.  1316  J. 

Mamie  Ilene  Bond,  131  Leland  St.,  Santa  Rosa, 
California.  Ph.  3049  J. 

Bessie  Brickner,  929  Sonoma  Ave.,  Santa  Rosa, 
California. 

A.  M.  Bridges,  914  Leddy  Ave.,  Santa  Rosa,  Cali- 
fornia. 

Leona  Bridges,  105  W.  Oak  Ave.,  Santa.  Rosa, 
California. 

Zelma  Brines,  4765  Montgomery  Dr.,  Santa  Rosa, 
California.  Ph.  7172  R. 

Mna  Buhrman,  3602  Brooks  Ave.,  Santa  Rosa, 
California.  Ph.  6323  R. 

Margie  Byrd,  1460  Bloomfield  Rd.,  Sebastopol, 
California. 
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Rose    Jiiiiinez,    4886    Dupont    Rd.,    Sebastopol, 
California. 

Juditli  Jolinson,  4044  Beimett  Vallev  Rd.,  Santa 
Rosa,  California.  Ph.  5886  R  11. 

Leonor  Joluison,  1290  Lloyd  Ave.,   Santa  Rosa, 
California.  Ph.  7215  R. 

G-ei-tnide  Jones,  520  Du  Franc  Ave.,  Sebastopol, 
California. 

Lila   Layman,   3602    Brooks   Ave.,    Santa    Rosa, 
California.  Ph.  6323  R. 

Eva  M.  Lee,  833  Ripley,  Santa  Rosa,  California. 

Beiilah  Lindlay,  311  Olive  St.,  Santa  Rosa,  Cali- 
foniia.  Ph.  1644  W. 

Editli  M.  Long,  1761  Gravenstein  Hiway  Noi-th, 
Sebastopol,  California. 

Leona   Mendoes,   902    San   Domingo   Dr.,    Santa 
Rosa,  California.     Ph.  7335  J. 

Shirley  A.  Metcalf,  634  Pressley  St.,  Santa  Rosa, 
California.    Ph.  1912. 

Hazel  Miller,  2161^  Carrmgton  St.,  Santa  Rosa, 
California. 

Bernice  E.  McAfee,  3615  Stony  Point  Rd.,  Santa 
Rosa,  California.    Ph.  3459  W. 

Bobbie  ^IcBride,  1225  Hearn  Ave.,  Santa  Rosa, 
California.     Ph.  7112  M. 

TVanetta   D.   McBride,   1225  Hearn  Ave.,   Santa 
Rosa,  California.     Ph.  7112  M. 

Edna  E.  McCarl,   1053   Stevenson,   Santa  Rosa, 
California.    Ph.  5850  M. 

Ann  L.  McCraeken,  5103  Sonoma  Hiway,  Santa 
Rosa,  California.    Ph.  73  R  1. 
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Elizah)eth  Xemeth,  3893  Pvle  Ave.,  Santa  Eosa, 
California. 

Myrtle  Partain,  217  Sunnvslope,  Petaluma,  Cali- 
fornia- 
Gloria  Lee  Pate,  1255  McConnell,  Santa  Rosa, 
California.     Ph.  678  W. 

Xorma  Peterson,   225   Second  St.,   Santa  Rosa, 
California.    Ph.  5547  R. 

Grace  Rosev,  General  DeUverr,  Xaj^a,  California. 

Gertrude   Reece,   2035  ^.   College  Ave.,   Santa 
Rosa,  California, 

Richard  L.  Reynolds,  507  Robinson  Rd.,  Sebas- 
topol,  California.  Ph.  4414. 

Lea  Richards,  4801  Blank  Rd.,  Sebastopol,  Cali- 
fornia. Ph.  4549. 

Cora  Roberts,   106  VT.   Oak  Ave.,   Santa   Rosa, 
CaUfomia. 

Mi^.  Eileen  Rowland,  1123  Petaluma  Hill  Rd., 
Santa  Rosa,  California.  Ph.  6517  W. 

Margaret  Rufino,  1680  Gravenstein  Hiway  Xorth, 
Sebastoxx)!,  California.  Ph.  7924. 

Mary  A.  Russell,  101  9th  St,  Santa  Rosa,  Cali- 
fornia.   Ph.  1839. 

Marie  S.  Scheffler,  1077  Butler  Ave..  Santa  Rosa, 
California.  Ph.  72^  M. 

Elizabeth  Schoenthal,  1682  Peterson  Lane,  Santa 
Ro^a,  California. 

Mrs.   .Janet  C.   Scott,   2734   Giffen   Ave.,   Santa 
Rosa,  California.  Ph.  6692  M. 

Ida  Silva,  425  Bosley  St^  Santa  Rosa,  Califomia. 
Ph.  8155  TV. 
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Vitearia  A.  Shields,  4394  Price  Ave.,  Santa  Rosa, 
California. 

C.  E.  Storey,  169  Burnett  Ave.,  Sebastopol,  Cali- 
fornia. Ph.  2403. 

Orice  Storey,  169  Burnett  Ave.,  Sebastopol,  Cali- 
fornia. Ph.  2403. 

Rita  Stiunpf,  7810  Bohemian  Hiway,  Sebastopol, 
iCalifomia.  Ph.  Trinity  4  3183. 

Maiy  J.  Stumi,  265  Ely  Rd.,  Petakuna,,  Califor- 
nia. Ph.  2  7021. 

Mrs.  Etta  M.  TJrton,  3957  Golden  Gate  Ave., 
Santa  Rosa,  CaUfomia.  Ph.  6804  M. 

Anna  B.  YeiTiiulen,  2958  Pleasant  Hill  Rd.,  Se- 
bastopol, California.  Ph.  4374. 

Amy  Vemon,  917  Furlong  Rd.,  Sebastopol,  Cali- 
fornia. 

Sadie  A.  Welch,  1295  Lloyd  Ave.,  Santa  Rosa^ 
California.  Ph.  7413  J. 

Cora  Whitt,  1801  Cooper  Rd.,  Sebastopol,  Cali- 
fornia. Ph.  2761. 

IMarcia  D.  Yomig,  735  Davis  St.,  Santa  Rosa, 
California.     Ph.   8605. 

SelDastopol  Apple  Growers  Union  9/29/54  List 

Marceline  L.  Allen,  1015  Petaliuna  Hill  Rd., 
Santa  Rosa,  California.  Ph.  2101  W. 

Eva  Mae  Antone,  Rte.  1,  Box  527,  Cotati,  Cali- 
fornia. 

Gladys  M.  Brown,  2940  Harrison  Grade  Rd.,  Se- 
bastopol, California. 

Mary  Elois  Caddel,  3060  Gravenstein  Hiway  So.^ 
Sebastopol,  California.  Ph.  2822. 
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Clara  Davello,  339  Watertrough  Rd.,  Sebastopol, 
California.  Ph.  2394. 

Charles  Mendoza,  P.  O.  Box  71,  Graton,  Cali- 
fornia. 

Ada   Mynock,   2064   Bodega  Hiway,    Sebastopol, 
California. 

Eloyce  McPhee,  1359  Sebastopol  Rd.,  Santa  Rosa, 
California.  Ph.  7646  W. 

Selnia  H.  Nilme,  6121  Gravenstein  Hiway  So., 
Sebastopol,  California. 

Esther  Pirolle,  P.  O.  Box  174,  Windsor,   Cali- 
foiTtiia. 

Lorraine  Pool,  739  First  St.,  Santa  Rosa,  Cali- 
fornia. Ph.  8013  W. 

Albert  G.  Ralmi,   General  Delivery,   Sebastopol, 
California. 

Pauline  Rocca,  1015  Petaluma  Hill  Rd.,   Santa 
Rosa,,  California.  Ph.  2101  W. 

Louise  Rose  Wilder,   Rte.    1,    Box   345,    Cotati, 
California. 

New  List  10/10/54 

Joan  Chames,  4490  Arlington  Ave.,  Santa,  Rosa, 
California. 

Maria  Wiedenmeyer,  980  Burbanl^  Ave.,  Santa 
Rosa,  California. 

Pastora  Hall,  Rte.  1,  Box  132,  Cotati,   Califor- 
nia. Ph.  5  5063. 

Alta  Champman,  1565  Bohemian  Hiway,  Sebas- 
topol, California. 

Gloria  Lindlay,  2700  Sonoma  Hiway,  Santa  Rosa, 
California.  Ph.  7623  W. 
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Hazel  M.  Jones,  2345  W.  College,  Santa  Rosa, 
California.  Ph.  91  R  11. 

Forest  Hughes  Jr.,  891  Colorado  Blvd.,  Santa 
Rosa,  California.  Ph.  8687  W. 

Ruth  A11>ertoni,  1780  Burbank  Ave.,  Santa  Rosa, 
California.  Ph.  5076  R. 

O.  Noury,  343  Ragle  Rd.,  Sebastopol,  California. 

Elsie  F.  Floyd,  2385  San  Miguel  Ave.,  Santa 
Rosa,  California. 

Susie  E.  Coats,  Windsor,  California. 

Lois  A.  Thornton,  5851  Redwood  Hiway  North, 
Santa  Rosa,  California.  Ph.  176  R  1. 

Elizabeth  McHugh,  1217  College  Ave.,  Santa 
Rosa,  California. 

Gotlia  M.  Crump,  Ph.  3659. 

Jimmie  Miller,  245  Brown  St.,  Sebastopol,  Cali- 
fornia. Ph.  3989. 

Louise  R.  Wilder,  Rte.  1,  Box  345,  Cotati,  Cali- 
fornia. 

Amy  Vernon,  917  Furlong  Rd.,  Sebastopol,  Cali- 
fornia. 

Pauline  Rocca,  1015  Petalmna  Hill  Rd.,  Sebasto- 
pol, California.  Ph.  2101  W. 

Albert  G.  Rahm,  General  Delivery,  Sebastopol, 
California. 

Lorraine  Pool,  739  1st  St.,  Santa  Rosa,  Califor- 
nia. Ph.  8013  W. 

Gladys  BroT\m,  2940  Harrison  Grade  Rd.,  Sebas- 
topol, California. 

Mary  E.  Caddel,  3060  Gravenstein  Hiway  South, 
Sebastopol,  California.  Ph.  2822. 
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Glara  Davello,  339  Watertroiigh  Rd.,  Sebasto- 
pol,  California.  Ph.  2394. 

Ada  Mynock,  2064  Bodega  Hiway,  Sebastopol, 
Galifomia. 

Eloyoe  McPhee,  359  Sebastopol  Rd.,  Santa  Rosa, 
Galifomia.  Ph.  7646  W. 

Esther  Pirolfe,  P.  O.  Box  174,  Windsor,  Gali- 
fomia. 

Muriel  Curtis,  4398  Price  Ave.,  Santa  Rosa,  Cali- 
fornia. Ph.  6825  W. 

Selnia  H.  Nelnie,  6121  Gravenstein  Hiway  So., 
Sebastopol,  California. 

Maurice  Wilkerson,  640  North  Gale  Hill,  Lind- 
say, California.  Ph.  2  4337. 

Ruth  Lee  Deal,  215  Boyce  St.,  Santa  Rosa,  Gali- 
fomia. Ph.  3945  J. 

Ruth  Elizabeth  Clark,  211  Glive  St.,  Santa  Rosa, 
Galifomia.  Ph.  8599  W. 

Harriet  E.  Cameron,  5465  Bohemian  Hiway,  Sen 
bastopol,  California. 

Darlene  Bennett,  100  Mark  Weist  Springs  Rd., 
Santa  Rosa,  California.  Ph.  8132. 

Evelyn  Cuttress,  362  East  Oak  Ave.,  Santa  Rosa, 
Galifomia. 

Karen  Bomberger,  317  Yates  Dr.,  Santa  Rosa, 
Galifomia.  Ph.  4915  J. 

Anna  Vogel,  Box  56,  Graton,  California. 

Vernie  L.  Short,  215  Boyce  St.,  Santa  Rosa,  Cali- 
fornia. 
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List  of  employees'  names  read  by  Mr.  W.  H. 
McGuire,  October  15,  1954,  who  were  to  ]3e  retained 
for  work. 

Women 

I,  Albini,  Dora;  2,  Aiigiistin,  Elizabeth;  3,  Bart- 
lett,  Marie;  4,  Brennen,  Ruth;  5,  Brock,  Inez; 
6,  Butler,  Dolores;  7,  Cassidy,  Beulah;  8,  Chapson, 
Louise;  9,  Connors,  Francis;  10,  Elmore,  Hazel. 

II,  Elvy,  Cora,;  12,  Pishelson,  Ida;  13,  Thorp, 
Hah;  14,  Drake,  Francis;  15,  Herrerias,  Ella;  16, 
Smoker,  Helen;  17,  Chicano,  Virginia;  18,  Frey- 
ling,  Dolores;  19,  Gulledge,  Daisy;  10,  Kounouvsky, 
Evelyn. 

21,  Wakeland,  Oeneva;  22,  Hack,  Ernestine;  23, 
Pesenti,  Claudia;  24,  McGriiire,  Mary;  25,  Susoff, 
Ruth;  26,  Amibrust,  Joyce;  27,  Veach,  Shirley;  28, 
Rettela,  Gertrude;  29,  Frank,  Charlotte;  30,  Ma- 
honey,  Goldie. 

31,  Allen,  Lois;  32,  Loeffler,  Sandra;  33,  Ameral, 
Isabella;  34,  Allman,  Mildred;  35,  Bertoli,  Gere- 
line;  36,  Bills,  Julia;  37,  Bertozzi,  Eleanor;  38, 
Gust,  Jo'sephine;  39,  Johnson,  Melba;  40,  Jacobus^, 
Vita. 

41,  Bonar,  Julia;  42,  Brown,  Gladys;  43,  Cam- 
erson,  Harriet;  44,  Castino,  Mary;  45,  Charaes,  Jo- 
aime;  46,  Carrera,  Ensebia;  47,  Chapman,  Alta; 
48,  Deal,  Ruth;  49,  Cuttress,  Evelyn;  50,  Cuttress, 
Valeria. 

51,  Davello,  Clara;  52,  Dickerson,  Elsie;  53,  Gale, 
Maude;  54,  Dewitt,  Betty;  55,  Gesek,  Dorothy;  56, 
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Harris,   Mary;  57,   Jones,   Gertrude;  58,   McAfee, 
Bemice;  59,  McDermott,  Vita;  60,  Mizell,  Barbara. 

61,  Nemet,  Elizabeith;  62,  Niemi,  Selma;  63, 
Noble,  Mary;  64,  Pate,  Grloria;  65,  Ploxa,  Pauline; 
66,  Poncia,  Anita;  67,  Rawles,  Dora,;  68,  Reece, 
Gertrude;  69,  Reynolds,  Rosette;  70,  Caddel,  Mary. 

71,  Schoenthal,  Elizabeth;  72,  Doty,  Esther;  73, 
Howes,  Georgia;  74,  Elmore,  Gene;  75,  Jones,  Con- 
nie; 76,  Zimpher,  Patricia;  77,  Ziegenbein,  Thelma; 
78,  Monroe,  Betty;  79,  Johnson,  Willie. 

Men 

I,  Poggi,  Joseph  Jr.;  2,  Coppock,  Irvin;  3,  Gar- 
cia, Joe;  4,  Jiuigers,  Oscar;  5,  Masuoka.,  Frank; 
6,  Oandason,  Andy;  7,  Papera,  Oliver;  8,  Struempf, 
Steve;  9,  Tallman,  Lester;  10,  Tsununoto,  Georgia. 

II,  Elmore,  Jean;  12,  Loeffler,  Carl;  13,  Chicano', 
Salvador;  14,  Foster,  Herman;  15,  Yeager,  Ken- 
neth; 16,  Snodgrass,  Bob;  17,  Johnson,  Raymond; 

18,  Crownover,  Lee;  19,  Hall,  Sid;  20,  Correria, 
Frank;  21,  Gulledge,  Lonzo;  22,  Chapman,  Orland; 
23,  Lewis,  Victor;  24,  Gulledge,  Martin;  25,  Jimi- 
nez,  John;  26,  Anderson,  William;  27,  'Smith, 
Wayne;  28,  Bennett,  Lawrie;  29,  Rodriquez,  Ed; 
30,  Higgins,  Edward  (Jim). 

31,  Lee,  Robert;  32,  Todd,  Gerald;  33,  Penelli, 
Ray;  34,  Falorni,  Adolf o;  35,  Festa,  Enrico;  36, 
Wood,  Robert;  37,  Donner,  George^ 
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Women  production  employees  as  of  October  14 
1954: 

^ame  Date  Hired  Shift 

V  Albertoni,  Ruth  8-  9-54  ]^ 
Albini,  Dora  7-15-54  D 
Allen,  Lois  9-13-54  ]Sr 
Allen,  Marceline               9-28-54                        D 

V  Allman,  Mildred  9-  2-54  N 
Ameral,  Isabel e  7-16-54  J) 
Ameral,  Lina  7-  9.54  jy 
Ames,  Nora  8-  2-54  D 
Anderson,  Caroline  9-13-54                       D 

V  Angle,  Marvel  10-  5-54  D 

V  Antone,  Bertha  10-  7-54  N 
Antone,  Eva  9-13-54  D 
Armbrust,  Joyce  7-20-54  N 
Augustin,  Elizabeth  7-16-54  N 
Awender,  Karolina  7-15-54  D 
Azevedo,  Virginia  10-11-54                        D 

V  Baker,  Bonnie  9-23-54  N 
Bartlett,  Marie  7-15-54  N 

V  Bartozzi,  Eleanor  7-20-54  N 
Bate,  Erma  7-19-54  N 
Bertoli,  Gereline  8-24-54  N 
Bills,  Julia  7-21-54  D 
Blair,  Ethel  7-22-54  N 
Bonar,  Julia  7-20-54  N 
Brennan,  Ruth  7-20-54  N 

V  Briekner,  Bessie  7-20-54  N 
Bridges,  Leona  8-  5-54  D 
Bridges,  Oma  7-28-54  D 
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Name  Date  Hired  Shift 

Brines,  Zehiia  7-17-54  D 

Brock,  Inez  7-20-54:  N 

V  Brott,  Virginia  lO-  8-54  N 
Brown,  Gladys  7-19-54  D 
Browning,  Billie  7-20-54  N 
Browning,  Doris  7-20-54  N 

V  Buhrman,  Nina  8-  2-54  D 
Butler,  Dolores  7-20-54  N 
Byrd,  Margie  7-16-54  D 
Caddel,  Mary  9-13-54  N 
Cameron,  Harriet  7-31-54  D 
Carrera,  Eusebia  9-13-54  N 
Cassidy,  Beulah  7-20-54  N 
Castino,  Mary  7-28-54  D 
Chames,  Joanne  7-26-54  D 

V  Chapman,  Alta  8-25-54  D 
Chapson,  Louise  7-20-54  N 
Chicano,  Virginia  7-15-54  N 
Cihos,  Mary  9-  8-54  D 
Clark,  Ruth  '  7-17-54  D 
Coate,  Natalie  9-10-54  D 

V  Coats,  Susie  9-28-54  D 
Coffey,  Marie  7-20-54  D 
Collins,  Marie  9-28-54  D 
Conners,  Frances  7-20-54  D 

V  Cooley,  Elizabeth  10-11-54  N 
Crump,  Gatha  10-14-54  D 

a/  Cuttress,  Evelyn  7-20-54  D 

Cuttress,  Valeria  7-20-54  D 
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Name  Date  Hired 
Dahl,  Evelyn  9-29-54 

Davello,  Clara  8-27-54 

V  Davis,  June  9-10-54 
Deal,  Ruthie  §-  9.54 

DeWitt,  Betty  9-27-54 


Shift 
D 

D 

N 


Dickerson,  Elsie  7-19-54  D 

Doty,  Esther  7-  6-54 

Drake,  Frances  7-26-54 

Edwards,   Helene  7-22-54 

Eilers,  Myrtis  9-  7.54 


D 

D 
D 
D 
D 

D 

N 
N" 
D 


Ellis,  Mary  9_  5.54 

V  Elmore,  Jean  6-  7-54 

Elmore,  Hazel  9-29-54 

Elvy,  Cora  7-20-54 

Fenton,  Violet  8-30-54 

Fishelson,  Ida  7-20-54 

\/  Fletcher,  Esther  7-20-54 

Floyd,  Elsie  9-18-54 

Frank,  Charlotte  7-22-54 

Freyling,   Delores  7-20-54                       N 

Freyliiig,  Marcia  7-22-54 

V  Gaither,  Lula  7-20-54 
Gale,  Maude  7-20-54 
Garrison,  Fannie  7-15-54 

V  Geist,  Josephine  10-  8-54 
Geseck,  Dorothy  8-31-54 
Gulledge,  Daisy  7-15-54 
Hack,  Ernestine  7-19-54 
Hall,  Pastoria  7-26-54 

V  Hance,  i\una  7-22-54                       I> 


]sr 

D 

isr 

D 
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Hansen,  Hazel 

V  Hanson,    Ruth 
Harris,  Maiy 
Harrison,  I^ucille 
Hayden,  Rose 
Herral],  (4ail 
Ho  If  Schneider,  Elsie 
Hofland,   Theresa 

V  Hontar,  EJlon 

V  Hontar,  Kathleen 
Hope,  Laura 
Hydera,  Marie 
Jacobus,  Vita 

V  Johnsen,  Irene 
Johnsou,  Leonor 
Johnson,  Melba 
Jones,  Connie 
Jones,  Certi'ude 

V  King,  Dolores 
KounoYsky,  Evelyn 
Kruse,  Viola 
Layman,  Ijila 
Lee,  Eva 
Lindley,  Beulah 

V  Lindsay,  Gloria 

V  Loeffler,  Sandra 
JMcAfee,  Bernice 

V  McCarl,   Edna 
McCarthy,  Dora 
McCullough,  Alice 


Date  Hired 

Shift 

9-18-54 

D 

8-18-54 

N 

8-19-54 

N 

9-29-54 

D 

9-  7-54 

D 

10-13-54 

D 

9-  7-54 

N 

9-13-54 

N 

8-  5-54 

N 

8-  5-54 

N 

10-  6-54 

D 

8-  4-54 

D 

10-12-54 

N 

8-25-54 

N 

7-23-54 

D 

10-  9-54 

N 

10-  4-54 

N 

7-17-54 

D 

9-14-54 

N 

7-15-54 

N 

8-  7-54 

D 

8-  6-54 

D 

7-20-54 

D 

8-10-54 

D 

7-21-54 

D 

7-28-54 

D 

7-15-54 

N 

9-  6-54 

D 

9-29-54 

D 

9-28-54 

D 
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Name 
McDermott,  Vita 
McHngh,  Elizabeth 
McGuire,  Mary  E. 
McPhee,  Eloyce 
Malioney,  Goldie 
Marguez,  Mary 
Maw,  Groldie 
May,  Mary 
Mazzucchi,  Nancy 
Miller,  Hazel 

V  Mizell,  Barbara 

V  Monroe,  Betty 

V  Morien,  Norma 
Mynock,  Ada 
Napier,  Renee 
Nelson,  Irene 

V  Nemet,  Elizabeth 
Niemi,  Selma 
Noble,  Mary 

V  Nimes,  Bernice 
Offiit,  Dorothy 
Pate,  Gloria 

V  Patterson,  Marian 
Perry,  Catherine 
Pesenti,  Claiidina 
Peterson,  Sylvia 
Pirolle,  Esther 

V  Ploxa,  Pauline 
Poncia,   Anita 
Pool,  Lorraine 


)it  No.  37- 

-(Continued) 

Date  Hired 

Shift 

9-13-54 

N 

9-28-54 

D 

7-19-54 

N 

7-16-54 

D 

7-22-54 

N 

9-11-54 

D 

9-28-54 

D 

8-  6-54 

D 

9-14-54 

N 

7-20-54 

D 

8-31-54 

D 

10-12-54 

N 

10-  7-54 

N 

8-21-54 

D 

10-  1-54 

N 

8-18-54 

D 

7-16-54 

D 

8-31-54 

N 

7-20-54 

N 

7-31-54 

N 

7-16-54 

D 

7-15-54 

D 

8-  4-54 

D 

8-  2-54 

N 

7-20-54 

N 

7-19-54 

N 

7-21-54 

N 

9-13-54 

N 

7-20-54 

N 

9-22-54 

D 
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Name 

Date  Hired 

Shift 

Rawles,  Dora 

9-13-54 

N 

Rearden,  Darlene 

10-12-54 

D 

Reece,  Gertrude 

9-15-54 

D 

Rettela,  Gertrude 

7-22-54 

N 

Reynolds,  Rosette 

7-24-54 

D 

Roca,  Pauline 

9-28-54 

D 

Ross,  Aloa 

10-  2-54 

D 

V  Row,  Julia 

7-22-54 

V  Rufino,   Margaret 

7-20-54 

N 

a/  Runyon,   Lillian 

9-  3-54 

N 

Russell,  Mary 

7-24-54 

D 

Scheffler,   Marie 

7-16-54 

D 

Schoenthal,  Elizabeth 

7-17-54 

D 

V  Schrum,  Evelyn 

8-23-54 

N 

Scott,  Gertrude 

8-24-54 

D 

V  Scott,  Merle 

7-22-54 

N 

V  Seidel,   Mary 

9-13-54 

N 

Shields,  Viteria  A. 

7-16-54 

D 

V  Smith,  Jessie  (Mrs.) 

7-17-54 

N 

(Quit  end  of  shift  10/15) 

Smoker,  Helen 

7-20-54 

N 

Souza,  Mathilda 

9-27-54 

N 

Susoeff,   Ruth 

7-19-54 

N 

Sweningson,  Amy 

10-4-54 

D 

Taber,  Marion 

9-  1-54 

N 

Tatum,  Nancy 

10-12-54 

D 

Thornton,  liouis 

10-  5-54 

D 

Thorp,  Hah 

7-20-54 

N 

Tripp,  Marie 

9-10-54 

D 

Urton,  Etta 

7-20-54 

D 
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Name  Date  Hired  Shift 

Veach,  Shirley  7-21-54  D 

Vernon,  Amy  9-13-54  D 

V  Vessels,  Stella  9-17-54  D 
Vogel,  Anna  7-15-54  D 
Wakeland,  Geneva  7-20-54  N 

V  Wasin,  Edyth  8-  5-54  D 
Wilder,  Louise  9-14-54  D 
Wilson,  Edith  7-27-54  N 
Ziegenbein,  Thelma  7-21-54  N 
Zimpher,  Patricia  10-  6-54  N" 


GENERAL    COUNSEL ^S    EXHIBIT    No.    38 
Men  production  employees  as  of  October  14,  1954; 

Name 

V  Allman,  Lyman 
Anderson,  William 
Augustin,  Willy 

V  Bate,  John 
Bennett,  Laurie 
Bertoni,  Joe 

V  Breuer,  Richard 

V  Bro^^^ling,   Doria* 
(^Crossed  out  in  ink.) 
Burger,  George 
Chay)man,  Orland 
Chicano,    Salvador 
Coffey,  John 
Coppock,  Irvin 
Correia,  Frank 


Date  Hired 

Shift 

9-  l-o54 

N 

9-  9-54 

N 

7-23-54 

N 

9-14-54 

N 

7-14-54 

N 

9-28-54 

N 

9-28-54 

N 

7-20-54 

N 

9^21-54 

D 

7-  1-53 

D 

7-19-54 

N 

7-19-54 

D 

6-21-54 

4 

N 

7-  1-53 

N 
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Name 

Date  Hired 

Shift 

Crownover,  Lee 

8-30-54 

D 

Darden,  David 

7-29-54 

N 

Davis,  George 

9-27-54 

D 

DeVilbiss,  Robert 

7-19-54 

D 

Doimer,  George 

7-20-54 

N 

Duncan,  Worthy 

9-24-54 

D 

Elmore,  Eugene 

7-17-54 

D 

Falorni,  Adolfo 

8-16-54 

D 

Festa,  Enrico 

8-16-54 

D 

Foster,  Herman 

7-20-54 

D 

Foster,  ^^^illiam 

9-23-54 

N 

Fribourghouse,  Ernest 

7-13-54 

N 

Garcia,  Jose 

3-29-54 

D 

Gnlledge,   Alvin* 

7-20-54 

(* Crossed  out  in  ink.) 

Gull  edge,  Lonzo 

5-  1-53 

D 

Gulledge,    Martin 

7-20-54 

D 

Hall,  Sidney 

8-31-54 

D 

Hefiin,  Arthur 

10-  4-54 

D 

Higgens,   Edward 

9-  1-53 

D 

Jiminez,  John 

2-18-54 

D 

Johnson,  Raymond 

7-24-54 

D 

/  Johnson,  Willie 

9-13-54 

N 

Jungers,  Oscar 

7-20-54 

D 

Kelleher,  Gerald 

8-27-54 

N 

Lee,  Leonard 

7-23-54 

D 

Lee,  Robert 

6-28-54 

D 

Lewis,  Victor 

9-  4-53 

D 

Loeffler,  Carl 

7-15-54 

D 

McCall,  Harry 

9-29-54 

N 
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Name 
Marra,  Alvin 
Masuoka,  Frank 
Mills,  Lloyd 
Narron,  Henry 
Neel,  Fay 
Orandason,  Andy 
Panelli,  Ray 
Papera,  Oliver 
Phillips,   Richard 
Poggi,  Joseph  Jr. 
Pozzi,  Charles 
Rahm,  Albert 
Reynolds,   Richard 
Rodrigues,   Edward 
Rogers,  Gerald 
Smith,  Jessie* 
(*Crossed  out  in  ink.) 
Smith,  Joyce  W. 
Smith,  Wayne 
Snodgress,   Robert 
Storey,  Clarence 


Date  Hired 
7-21-54 
7-  8-54 
10-11-54 
7-8-54 
6-  7-54 
5-24-54 
7-13-53 
4-19-54 
9-24-54 
4-19-54 
9-27-54 
6-21-54 
8-11-54 
7-14-54 
9-29-54 
7-17-54 


7-17-54 
8-  7-54 
5-10-54 
7-15-54 


Sweningson,  Rudolph  10-  4-54 

Tallman,  Lester  1952 

Todd,  Gerald  8-21-54 

Tsurumoto,  George  7-15-53 

Unciano,   Froilan  8-24-54 

Weare,  William  7-20-54 

Wood,  Robert  7-20-54 

Yeager,  Kenneth  A.  9-  2-54 


Shift 
N 
D 
D 
N 
N 
N" 
D 
D 
D 

N 

D 

N 

N 
D 
D 
D 
D 
D 
D 

D 
D 

D 
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I,  Leonard  J.  Duckworth,  478  Elphick  Road,  Se- 
bastopol,  California,  Telephone  No.  Sebastopol 
4381,  being  duly  sworn,  depose  and  state  as  follows : 
I  first  began  to'  work  for  Sebastopol  Apple  G-row- 
ers  Union  on  or  about  July  1,  1952,  as  a  chemist 
and  a  cannery  foreman,  and  remained  in  that  posi- 
tion imtil  July  1954,  with  the  exception  of  a  period 
of  six  months,  from  September  1953  to  April  1954, 
when  I  left  and  went  to  work  as  a  technician  at 
Santa  Rosa  Memorial  Hospital  in  Santa  Rosa.  I 
have  been  cannery  superintendent  at  Sebastopol 
Apple  Growers  Union  since  the  latter  part  of  July 
1954.  Mr.  McGuire's  following  statement  of  tihe 
supervisors  of  Sebastopol  Apple  G-rowers  Union  is 
correct : 

Elmo  Martini,  General  Manager. 
William  McGuire,  Sales  Manager. 
Errol  Wilson,  Accountant  and  Traf&c. 
Louis  Turnage,  Manager  of  Packinghouse. 
Leonard  Duckworth,  Superintendent  of  Cannery. 
Charles  Williams,  Cannery  Foreman. 
Ella  Herrerias,  Cannery  Ploorlady  (night  shift). 
Edna  Hardin,  Cannery  Ploorlady  (day  shift). 
John  Aguire,  Warehouse  Poreman. 
Danny  Shuster,  Assistant  Warehouse  Poreman. 
I  do  not  know  whether  Steve  Stumpf  should  be 
regarded  as  a  supervisor,  but  a  description  of  his 
duties  is  as  follows:  Stumpf  is  chief  mechanic  and 
works  together  with  Joe  Poggi,   Oliver  Paperra, 
Raymond  Johnson,  and  Sid  Hall,  mechanics'  help- 
ers, and  Bod  Snodgrassi,  mechanic.  Stumpf  receives 
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an  hourly  wage  of  $1.90  while  the  other  persons 
named  receive  either  $1.40  or  $1.50,  with  the  except 
tion  of  Snodgrass  who  gets  $1.85.  Stumpf  instruots 
the  other  members  on  the  mechanicsi'  crew  I  have 
just  named  what  work  they  should  do  and  when 
they  should  do  it.  He  corrects  ihe  work  of  tlie  other 
members  of  the  mechanics'  crew  whenever  that  is 
necessary.  When  any  of  the  members  of  the  me- 
chanics' crew  wish  to  go  home  early  they  get  per- 
mission to  do  so  from  Stimipf  who  also  tells,  them 
who  should  work  overtime  when  that  is  necessary. 
Stumpf  does  not  have  the  authority  to  liire  or  dis- 
charge anyone.  He  can,  however,  recommend  to  me 
either  the  hiring  or  discharging  of  a,  mechanic  and 
his  recommendation  would  be  given  more  weight 
than  those  of  the  other  members  of  the  crew.  The 
cannery  packs  its  produce  in  the  following  size 
cans:  No.  2  (20  oz.)  ;  No.  303  (1  lb.  1  oz.)  ;  No.  10 
(6  lbs.  11  ozs.).  Approximately  56  cans  constitute 
one  ton.  (This  would  consist  of  2  doz.  cans  per 
case  of  No.  303  which  is  tiie  most  common  size, 
and  would  result  in  a  case  weight  of  approximately 
25  lbs.) 

The  cannery  operated  this  last  season  until  either 
December  11  or  December  18,  1954.  At  that  time 
all  the  seasonal  employees  were  let  go,  and  only 
the  permanent  year-around  staff  maintained.  The 
permanent  staff  consists  of  all  of  the  supervisors 
except  the  two  canneiy  floorladies,  plus  Stiunpf  and 
the  four  mechanics  of  the  mechanics'  crev/,  and 
also  inchides  G-eorge  Tsurumoto,  a  seamer  operator 
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during  tiie  canning  season  and  a  general  helper 
after  the  season  is  over;  Orlin  Chapman,  labeling 
machine  operator;  Victor  Lewis,  canning  machine 
operator;  William  Anderson,  general  helper;  Lloyd 
Mills,  general  warehoiise;  helper;  and  Lcissi  Talman, 
general  carpenter.  With  the  exception  of  Mills  who' 
came  during  the  middle  of  the  1954  season,  the 
permanent  staff  consists  of  the  same  persons,  who' 
were  kept  the  year  round  after  the  1953  season 
ended.  I  choose  all  of  the  mechanics'  crew  and 
Aguire  the  rest  of  the  men. 

The  1954  canning  season  began  about  the  middle 
of  July.  Early  in  July  I  ran  experimeiits.  on  slicing 
Gravenstein  apples  which  proved  to  be  successful, 
and  l:>efore  the  season  began  in  mid-July  we  re- 
ceived an  order  from  Comstock,  one  of  our  big 
customers,  for  70,000'  cases  of  No.  2  cans  of  Graven- 
stein slices.  This  slice  order  made  it  necessary  for 
us  to  arrange  with  one  of  the  near-by  canneries  to 
put  up  apple  sauce  for  us.  The  apples  were  deliv- 
ered by  our  truck  and  some  of  the  growers'  trucks 
to  the  Co-op  Cannery.  General  Manager,  Martini, 
made  the  decision  as  to  sending  the  apples  to  the 
Co-op  Cannery  for  processing. 

The  decision  to  discharge  Elsie  Dickerson  was 
made  by  me  on  the  afternoon  the  discharge  took 
place.  During  that  morning  Floorlady  Ella  Her- 
rerias  brought  me  an  apple  which  had  been  plugged. 
By  that  I  mean  that  after  the  apple  core:  had  been 
removed  a  hole  had  been  cut  in  the  side  of  the 
apple,   and  an   apple  core  placed  in  this  hole.   I 
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asked  Ploorlady  Herrerias  who  had  done  it  and 
she  told  me  that  Dickerson  had.  I  asked  Herrerias 
if  she  had  seen  Dickerson  plug  the  apple  and  Her- 
rerias replied  that  she  had  not  l^ut  that  the  girls 
in  th.e  trinnning  line  had  seen  Dickerson  do  it. 
Herrerias  also  told  me  that  she  hnd  questioned 
Dickerson  about  the  matter,  and  Dickerson  had 
admitted  that  she  had  done  it.  In  addition  Herrerias 
told  me  that  Dickerson  had  done  tliis  before,  and 
recommended  that  Dickerson  be  discharged.  I  had 
not  known  that  Dickerson  had  plugged  an  apple 
before.  I  told  Herrerias  t-o  give  Dickerson  another 
chance.  About  an  hour  later  that  same  morning 
Hen:'erias  brought  another  apple  which  had  been 
plugged  and  said  Dickerson  had  done  it  again.  I 
did  not  ask  her  if  she  had  seen  Dickerson  do  it  on 
this  occasion,  but  told  her  to  discharge  Dickerson 
at  the  end  of  the  shift.  Herrerias  discharged  Dick- 
erson that  afternoon  at  the  end  of  the  shift,  when 
her  time  card  shows  it  was  pmiched  out. 

Clarence  Storey  was  employed  as  an  apple 
dumper  and  worked  with  another  man  who  stacked 
the  einpty  boxes  after  they  wxre  dumped,  and  a 
third  man  who  stacked  boxes  which  held  the  mate- 
rial for  making  apple  juice.  On  October  15,  1954, 
of  six  men,  three  were  retained.  I  do  not  recall  at 
the  moment  who  the  diunpers  and  stackers  were 
that  were  let  go  on  October  15  nor  who  were  re- 
tained, but  I  will  obtain  their  names,  the  jobs  they 
did,  and  on  which  shifts  they  worked,  and  supply 
them  together  with  a  list  of  the  names  of  any  per- 
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sons  who  were  not  working-  as  dimipersi  or  stackers 
on  October  15,  1954,  and  who  were  put  on  the  pay- 
roll on  such  jobs  after  that  date. 

Mrs.  Storey  was  working  as  a  peeler,  and  half 
an  hour  before  her  shift  was  over  ait  about  11:24 
A.M.  she  punched  out.  Mrs.  Chicano  came  to'  me 
while  I  was  in  the  laboratory  at  about  11:30  A.M. 
Mrs.  Chicano  said  to  me,  ' '  Orice  Storey  keeps  want- 
ing me  tO'  join  the  Union  and  I  don't  want  any 
part  of  it."  I  replied,  "I'll  take  care  of  it".  I  then 
went  out  into  the  cannery  and  foimd  thei  floorlady 
and  asked  her  why  Orice  Storey  was  not  working. 
The  floorlady  said  Mrs.  Storey  had  punched  out 
without  permission.  Just  then  General  Manager 
Martini  came  in  and  I  told  him  that  Mrs.  Chicano 
had  complained  about  being  asked  to  join  the  union 
by  Mrs.  Storey  and  didn't  want  to  join,  and  that 
Mrs.  Storey  had  left  her  po^st  without  permission. 
At  Mr.  Martini's  suggestion  I  went  downstiairs  to 
see  what  LIrs.  Storey  was  doing.  When  I  returned 
to  my  office  Mr.  Martini  said  that  she  was;  tO'  be 
discharged  and  tO'  ask  her  to  leave  the  building. 
Mrs.  Storey  was  discharged  for  leaving  her  post 
without  permission,  for  checking  out  before  the  end 
of  the  shift,  and  for  annoying  other  workers. 

The  Gravenstein  season  the  past  year  lasted  about 
eight  weeks,  which  is  about  the  average  time  for 
that  season.  On  October  12,  1954,  the  Board  of  Di- 
rectors of  the  SAGU  decided  to  reduce  operations 
to  one  shift.  A  week  or  so  before  that.  Chairman 
of  the  Board  of  Directors,  Tony  Bondi,  had  been 


1236       National  Lahor  Relations  Board  vs. 

General  Counsers  Exliibit  No.  39 — (Continued) 
inquiring  about  the  capacity  of  the  warehouse  which 
was  just  about  filled.  When  the  camiery  is  operat- 
ing it  needs  about  30  tons  of  apples  for  each  eight 
hour  shift,  whether  slices  or  sauce  are  produced. 

On  October  13,  1954,  Mr.  McOuire  informed  me 
of  the  decision  that  had  been  reached  by  the  Board 
of  Directors  and  told  me  to  pick  out  one  good 
crew.  Thereafter  I  met  with  Charlie  Williams  the 
night  shift  foreman,  and  Floorlady  Hen^erias,  and 
the  three  of  us  made  uj)  a  list  together.  We  went 
through  the  names  of  employees  on  both  the  day 
and  night  shifts,  and  chose  one  shift  from  them. 
The  choices  were  made  in  part  on  merit,  and  con- 
sideration was  given  to  length  of  ser^'ice.  Mrs.  Her- 
rerias  "v^^'ote  do^vn  the  names.  Only  the  three  of 
us  were  present,  and  the  meeting  lasted  about  an 
hour. 

On  October  15,  1954,  Mr.  jMcGuire  told  me  there 
would  be  a  meeting  of  the  employees  of  both  shifts 
in  the  warehouse  at  3:30  that  afternoon,  and  about 
3  o'clock  I  pTit  a  sign  on  the  blackboard  near  the 
time  clocks  informing  the  employees  of  such  meet- 
ing. I  also  told  the  supervisors  to  tell  their  people 
to  be  there.  All  of  the  supervisors  were  present  as 
well  as  Tony  Bondi.  Bondi  spoke  first,  thanking 
the  employees  for  their  services.  After  Bondi  spoke, 
Martini  then  read  a  letter  to  them  telling  them  that 
they  were  l^eing  let  go,  and  when  he  had  finished 
he  asked  Mr.  McGruire  to  read  a  list  of  the  em- 
ployees who  were  to  be  kept  on  the  payroll.  The 
meeting  lasted  about  twenty  minutes. 


Sehastopol  Apple  Growers  Union         1237 

General  Counsel's  Exhibit  No.  3d — (Continued) 
After  it  was  over  I  went  into  the  cannery  and 
I  saw  a  number  of  tbe  employees  walking  out.  I 
asked  Mrs.  Herrerias  what  they  were  doing,  and 
she  said  they  did  not  want  to  finish  work.  I  did  not 
talk  to  any  of  the  employees  myself.  About  twenty 
of  the  employees  on  the  night  shift  did  not  gO'  to 
work  that  night,  but  the  rest  of  the  employees  did 
and  the  night  shift  operated.  The  employees  who 
did  not  work,  as  is  customary  turned  in  their  aprons 
and  caps  to  Floorlady  Herrerias,  who  gave  each  of 
them  a  receipt.  Those  employees  who'  were  re- 
employed after  October  15,  1954,  to  fill  vacancies 
were  chosen  on  decision  made  by  Floorlady  Her- 
rerias and  myself  together. 

I  have  carefully  read  the  foregoing  statement 
consisting  of  this  and  four  (4)  other  pages,  which 
was  voluntarily  given  to  an  Agent  of  the^  ISTational 
Labor  Relations  Board  in  the  presence  of  W.  M. 
Caldwell,  President  of  the  California  Association 
of  Employers,  and  I  do  swear  that  thci  matters^  set 
forth  above  are  true  and  correict  to  the  best  of  my 
knowledge  and  belief. 

/s/  Leonard  J.  Duckworth. 

Subscrijjed  and  sworn  to  before  me  this  18th  day 
of  March,  1955. 

/s/  David  Karasick, 

Attorney,  NLRB. 


1238       National  Labor  Relations  Board  vs. 
GENERAI.  COUNSEL'S  EXHIBIT  No.  40A-B 

[Letterhead  of 
California  Association  of  Employers] 

October  29,  1954 
Mr.  L.  D.  Mathews,  Jr. 
Field  Exaininei' 

National  Labor  Relations  Board 
630  Sansome  Street 
San  Francisco  11,  California 

Re:  Sebastopol  Apple  Grrowers  Union 
Case  No.  20-RC-2637 

Dear  Mr.  Mathews: 

I  refer  to  your  letter  dated  October  20tli,  1954,  re 
the  challenged  ballots  resulting  from  the  N.L.R.B. 
election  conducted  in  connection  with  the  above 
numbered  case. 

You  inclosed  a  copy  of  the  names  of  the  persons 
whose  ballots  were  challenged,  whom  they  were  chal- 
lenged by  and  the  reason  for  the  challenge. 

I  enclose  herewith: 

1)  A  list  of  names  of  all  the  employees,  in  the 
unit  foimd  appropriate,  appearing  on  the  payroll 
of  the  Sebastopol  Apple  Grrowers  Union  during  the 
payroll  period  immediately  preceding  the  date  of 
the  Direction  of  Election  of  the  N.L.R.B.,  which 
was  dated  October  4,  1954. 

There  were  no  employees,  to  our  knowledge,  who 
did  not  work  during  said  payroll  period  because 
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they  were  ill  or  on  vacation,  or  temporarily  laid  off, 
or  in  Military  Service,  whose  names  appear  on  this 
list. 

2)  A  list  of  the  names  of  those  employees  in  the 
unit  found  appropriate  who  were  on  the  payroll  on 
October  19th,  the  date  of  the  election. 

This  list  excludes  from  the  October  2nd  list  those 
persons  who^  quit  or  had  been  discharged  for  cause 
and  their  employment  terminated,  and  who  have  not 
been  rehired  or  reinstated  prior  to  the  election  date. 

3)  A  list  of  the  names  of  all  the  persons  whose 
ballots  were  challeng-ed.  This  list  follows  the  order 
and  the  number  as  set  forth  in  your  list.  Following 
each  name  is  the  date  of  emplo^rment,  the  date  em- 
ployment was  terminated  and  a  brief  statement  of 
reason  for  termination.  Of  the  111  persons  whose 
names  were  challenged,  we  find  that: 

(1)  12  had  terminated  their  employment  by  quit- 
ting prior  to  the  payroll  period  ending  October  2nd, 
1954; 

(2)  31  had  terminated  their  employment  by  quit- 
ting between  October  2nd,  1954  and  October  19th, 
1954; 

(3)  One  had  been  dismissed  for  misbehavior  and 
defiance  of  company  rules; 

(4)  52  had  been  terminated  because  a  double 
shift  operation  was  no  longer  necessary  nor  ad- 
visable, because  production  was  in  advance  of  sea- 
son, supply,  storage  and  sales  deliveries. 
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(5)  15  are  still  on  ttie  payroll.  Of  these,  5  were 
challenged  by  L.  D.  Mathews,  conductor  of  the 
election,  because  he  declared  they  had  not  voted  in 
time.  The  election  had  not,  however,  been  declared 
closed  and  these  people  had  been  standing  in  line 
waiting  their  turn  to  vote ;  6  were  challenged  by  the 
X)etitioner — 1  because  the  petitioner's  observer  did 
not  recognize  the  voter,  5  because  they  were  sam- 
plers for  the  laboratory  and  declared  by  the  peti- 
tioner's observer  as  not  being  in  the  imit;  4  were 
challenged  by  the  employer's  observea^  because  they 
were  not  on  the  October  2nd  payroll. 

Very  truly  yours, 

/s/  C.  B.  Rose, 

Executive  Secretary, 
cc:  E.  Martini 
S.  Bond 
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■^ 


%  Averman,  Charlotte— 

JL   Oldrldge,  Peggy— 

J    Ferrell,  Ooldle — r 

»*  Olsoti,  Dawrence— 
yi  Albertoni,  Ruth 
I^AAlblni,  Dora 

Alblni,  Hrneotine  frf^*-*-*- 
^JAllen,  Lois 
<^*fAll©n,  Marcellne 

?'fAllman,  Lyman 

/c>6Allinan,  Mildred 
/^^  TAmeral,  Isabele 
/uAineral,  Llna 
'^J<^e8,  Nora 
/VffcAnderson,  Caroline 
/>**  Anders  on,  Chriatine 
/^ia&nderson,  William 
/7Antone,  Eva 
//»  Arrabrus  t ,  Joy c e 
/f  Augustin,  Elizabeth 
za   Augustin,  Willy 
•?/  Awender,  Karollna 
«a  Baker,  Bonnie 
a3  Bartlett,  Marie 
(tv  Bate,  Erma 
BS   Bate,  John 

Laurie 


7''7*- I5*rden,  David 
7?  Davello,  Clara 
7>^ Davis,  George 
j^  Davis ,  June 
pC   Deal,  Ruthie 
7/  DeVilbiss,  Robert 
7/  DeWitt,  Betty 
^f   Dickerson,  Elsie 
7<?  Donner,  George 
?M^/"  Doty,  Esther 
7a.  Drake,  Prances 
7^   Draper,  Jessie 
7f   Draper,  Joy 
yj"   Duncan,  Worthy 
P^   Edwards,  Helene 
7  7  Ellers,  Myrtis 
7 i?  Ellis,  Mary 
7/" Elmore,  Eugene 
/%>  Elmore,  Hazel 
<^o  ^z- Elmore,  Jean 
/i-Elvy,  Cora 
^Palorni,  Adolf o 
<^Penton,  Violet 


/ 

^7  Fishelson,    Ida  ^-^ 

26    Bennett,    Laurie  ,  x     v         ^i'Pl etcher.   Est 

A7  Bartoli,   Gerell^e  C^4,<v'3U-v«-«-,9)»*(»^J         S?^Floyd,    Elsie 
93  BillB,    Julia  V    ^        '•«  ^<? Foster,   Hermi 


Esther 


]«?  Blair, 
,3o   Bonar, 


Ethel 


Julia 
3/   Bond,  Ilene 
3*Bronnan,  Ruth 
■>>Breuer,  Richard 
3>«  Brickner,  Bessie 
53-Bridges,  Leona 
3t   Bridges,  Oma 
37  Brines,  Zelma 
j^  Brock,  Inez 
3^  Brown,  Gladys 
ftfi   Browning,  Billie 
yr  Browning,  Doris 
4ft^  Burger,  George 
y;>  Butler,  Dolores 
f**^ Button,  Marilyn 
S^^Byrd,  Margie 
^(gCaddel,  Mary 
V/  Cameron,  Harriet 
y^Carrjra,  Ensebia 
Castlno ,  llary 


7^<? Foster,  Herman 

____?ZPP8  ter^  _  Will  Ian 

^iPrimk,  Charlotte 
/J  Preyllng,  Delores 
^Priboiirghouse,  Ernest 
^ff'Galther,  Lula 
^^  Gale,  Maude 
f7  Garcia,  Jose 
9J  Garrison,  Fannie 

Yf  Gulledge,  Daisy 

//O/fi*^  Gulledge,  Lonzo 
/  Gulledge,  Martin 
2  Hack,  Ei>nestine 
;>  Hall,  Pastoria    _ 
ft  Hall ,  Sidney 
JT  Hance ,  Anna 
£   Hansen,  Hazel 
7  Hansen,  Mervyn 

" J  Hanson,  Ruth 

9  Hardin,  Edna 
/ a* yiw Harris,  Mary 


Chame  s7  ~  Jo  ahne 
i'   Champagne,  Clara 
f-2.   Champagne,  Elinor 
S7  Chapman,  Alta 
/y  Chapman,  Orleuad 
i'j  Chaps  on,  Louise 
//  Chlcano,  Salavador 
r^Chlcano,  Virginia 
/jcihos,  Mary 
^Clark,  Ruth 
AoCoate,  Natalie 
fe/' Coats,  Susie 
^3<;offey,  John 
6 JC of fey,  Ha*le 
fey'Collins,  Marie 
C/'Conners,  Prances 
66  Coppock,  Irvin 
J>  Correia,  Prank 
ft?Crownover,  Lee 
6fCuttress,  Evelyn 
70Cuttress,  Valeria 
7fDahl,  Evelyn 


f^  ,   /A   ^a^yiwHarriB,  Mary 

^<*-<>^'^><\^  l<*7) /^  Harrison,  Lucille 

l"^^   '   •  /"z-Hayden,  Rose 


/"z-Hayde 
/jHeathorne,  Clark 

/yHerrerias ,  Ella 
•■*"Higgen8,  Edward 
y6   Hoff Schneider,  Elsie    ^„^, 


2j;'J6Kb8on 

ay-johnsun,  wixxxe 

^•J" Jones,   Gertrude(  ,    , 

»?'6  jungers,   Ose«^\  - 

i?7Kelleher,  GeraldL,^ 

AJPKing,  Dolores*  ;,.■ 

a^Kounovsky,  Bvelyp',". 

•  sjo^Kruse,    VioH     '  . '  ^ 

>/  Layman,   Li  J^ft,  ^^Y': .  \  ,  [' 

7il,ee,  Eva      ^^^  .■.'J--v; 


t?: 


iS'e'* 


^•:i 
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33L«e,   Leonard 

^r  L«ej  ^^bart 

pyLewls,   Victor 
^^Llndley,   Beulah 
7  Lindsay,   Oloria 
i^Loefflar,   Carl 
'9l»o«ffl«r,   Sandra    . 

LyaBi    John  >fH-*' 

^McATee,   Bemlea 
rrMcCall,   Harry 

ra.McCarl,   Edna 

^>McCarthy  Dora 

McCarthy,   Pi  W*    *fV**^ 
^fUcCullough 
Ej'McDermott,   Vita 
i  McOulre ,   Mary 
Y7HeEugh,   Elisabeth 
K^MePhea,   Eloyca 
WMarguat,   Mary 
^Mahonay,   Ooldla 

^^n^TTA,     AlTln  , 

Mar  a  land  t   Lloyd     *|f'^ 
^sJfaauoka,   Prank 

/jMaw,   Ooldla  

rVMay,   Mary 
jTMaszucehl,   Haney 
4:^Mlller,   Hazel 
$'7MlKell,   Barbara 
f^Mlzall,   Eugene 


r^MynoCk,  Ada 
^•Kaplar,   Renaa 
^/-Harron,  Henry 
^Z^Nelson,   Irene 
^SNeaat,   Elizabeth 
^9'Hleai,   Seloa 

* /"Noble,   Mary 

^;&Hune8,   Bemlee 
.^vLOandaaon,   Andy 

Otrabara,    Makota     »#**^ 

^Panelll,  Ray 

^rPapera,  OllTer 
7»Pate,  Oloria 
7/ Patterson,  Marian 
7'tPerry,  Catherine 
7^Pe8entl .  Claudlna 
T^^mlllps,  Richard 


^Scott,  Oertrvda 

<?«>  Scott,  Merle 

^Seldel,  Mary 
7-Shields,  Viteria 
J  Shreff ler,  Barbara 
VShreffler,  Nancy 
jT Smith,  Joyce. 
^  Smith,  Wayne 
xA»-^  Smoker,  Helen 

^Snodgrass,  Robert 

9:Souza,    Mathilda 

^Stevens,   Mary 
//Storey,   Clarence 
/2Struempf,    Steve 
/jStumpt,   Rita 
/ff  Susoeff ,   Ruth 
/TTaber,    Marlon 
/6  Tallnan,   Lester 
A Jo -7*T Thorns on,    James 
/^Thorp,    Ilah 


//Todd,   Gerald 
/?#frlpp,   Marie 
c>/  Tsurumoto,   George 
AiJtoclano,   Proilan 
^JTJrton,   Etta 
^fVeach,    Shirley 
;?r  Vernon,   Any 
<?^Vessel8,   Stella 
•3V  o  S>-?Vogel,   Anna 

^^akeland,   Geneva 
•  tf?9Wasin,    Edyth 
yiweare,   William 
J/Wiedenmeyer,   Maria 
>2Wllder,   Louise 
?>Wilson,   Edith 
?^ood,    Robert 
jLJTaeger,    Kenneth 
3«.  f    ^^Ziegenbein,   Thelaa 

^  "J7Petel«n5fi,  SyTvIir~ 

*pL-3^B«rtonl,  Joe 
"j^  >7Cas8idy,  Beulah 


2  ^Irolle,  Esther 
7^Ploxa,  Paxillne 

^/Poggi,  Joseph  Jr. 

7^Poncla,  Anita 

7^Pool,  Lorraine 

90P0ZZI,  Charles 

gr  Rahm,  Albert 
.  ^3-Rawles ,  Dora 

^TReece,  Gertrude 

^^Rettela,  Gertrude 

^jJiT^eynolds,  Richard 

^^Reynolds,  Rosette 
'  2^Roca,  Pauline 

^^Rodrigues,  Edward 

<ff Rogers,  Gerald 

9^Ross,    Aloa 

6/ Row,    Julia 
/Rowland,   Eileen 

f3Rufino,    Margaret 

Z^Rxmyon,    Lillian 

T^Russell,   Mary 

^fcSchell,    Prod 
f/Schoenthal,    Elizabeth 

^jF^chrum,    Evelyn 
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Dor* 
Lois 

Isab«l« 
m,  Willlui 
it,  Jojo* 
Sit  Ell«ab«tli 
.n,  Willy 
tt,  Iterl* 
Enui 

tf   Lfturl* 
0«r«lln« 

Jullm 
Julia 
If   Rvtli 
In«B 
Olady* 
Dolor** 
Mary 
Harrlat 
B«ulah 
Mary 
,    Joanne 
1,    Orland 
a,   Louis* 
>,  Salvador 
)«   Virginia 
Ruth 
,  •,    ^an*** 
It,   Irrln 
a,    Prank 
rar,   Laa 
■*,    Eralyii 
\%*,   V*larl* 

10,  Clara 
llaa,   Hobart 
I,   Batty 

■on,    Blal* 
,   Gaorg* 
Bather 

Franeaa 
,   Bugen* 
,   Hasal 
,   Joan 
Cor* 
1.   Adolfe 

Enrico 
■on,   Ida 
',   Herman 

Charlotta 
ng,  Daloraa 
Jig,   Marola 
Maud* 
I,   Joa* 

Dorothy 
Ig*,   Daisy 
Ig* ,   Lome 
Ige,   Alrln 
^rn*atina 
T»ajtorl* 
Sidney 
1,   Edna 
I,   Mary 
■las,   Ella 
w,   Edward 
)d,   Thar*** 
)  Oeorgl* 

11,  John 
»,  Nalb* 
m,  Rayaoai 
MO.  Villi* 

)  Cornelia 


Jaoobu^,  Vita 
KounOTsky,  Evelyn 
Lee,  Robert 
Levis,  Victor 
NeAf**,  Bemla* 
MoCarl,  Bdaa 
MeDermott 
MoOulre,  Mary 
Nahoney,  Gold!* 
Maauoka,  Prank 
Mills,  Lloyd 
Rapier,  Ren** 
Warron,  Ranry 
Reel,  Pay 
Riaal,  Selaa 
Roble,  Mary 
Oandason,  Andrew 
Panelll,  Rayaond 
Papera,  Ollyer 
Penry,  Catherine 
Pesentl,  Claudina 
Peterson,  Sylrla 
Poggif  Joseph  Jr. 
Ponela,  Anita 
Reeee,  Oertrud* 
R*ttela,  Gertrude 
Rodrlguea,  Edward 
Sehoenthal,  Ellsabath 
Salth,  J»y«e  Ot-o-tKle. 
S«lth,  Wayne 
Saoker,  Helen 
Snodgrass,  Robert 
Strueqpf,  SteTe 
Susotfff,  Ruth 
Tallaan,  lM»t%r 
Thorp,  Ilah 
Todd,  Gerald 
Tsuruaoto,  George 
Urton,  Etta 
▼each,  Shlrlay 
Vessels,  Stella 
Wakaland,  Genera 
Waaln,  Bdyth 
Wilson.  Edith 
Wood,  Robert 
Taeger,  Kenneth 
Ziegenbein,  Thala* 
Zlapher,  PaJrlela 
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November  16,  1954 

Mr.  L.  D.  Mathews,  Jr. 
Field  Examiner,  20th  Reigion 
National  Labor  Relations  Board 
630  Sansome  Street 
San  Francisco  11,  California 

Re:  Sebastopol  Apple  Growers  Union 
Case  No.  20-RC-2637 

Dear  Mr.  Mathews: 

Attached  hereto  find  further  supplementary  in- 
formation requested  in  your  letter  dated  November 
9,  regarding  Case  No.  20-RC-2637. 

Sincerely  yours, 

/s/  C.  B.  Rose, 
C.  B.  Rose, 

Executive  Secretary. 

CBS/s 
Enc. 
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November  16,  1954 

Mr.  L.  D.  Mathews,  Jr. 
Field  Examiner,  20th  Region 
National  Labor  Relations  Board 
630  Sansome  Street 
San  Francisco  11,  California 

Re:  Sebastopol  Apple  Growers  Union 
Case  No.  20-RC-2637 

Dear  Mr.  Mathews: 

I  now  present  to  you  a  letter  from  the  Sebastopol 
Apple  Growers  Union  regarding  the:  above  case 
which  contains  the  supplementary  infoniiation  re- 
quested by  you  in  your  letter  dated  November  9th. 

Sincerely  yours, 

/s/  C.  B.  Rose, 
C.  B.  Rose, 
Executive  Secretary. 
CBR/s 
Enc. 
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NoYember  15,  1954 

Mr.  C.  B.  Rose,  Executive  Secrerfcary 
California  Association  of  Employers 
405  Montgomery  Street 
San  Francisco,  California 

Re:  Sebastopol  Apple  Grrowers'  Union 
Case  No.  20-RC-2637 

Dear  Mr.  Rose : 

This  letter  contains  supplementary  information 
requested  in  Mr.  L.  D.  Mathews  Jr.,  letter  of  No- 
vember 9,  1954. 

Enclosed  is  a  list  of  employees  who  were  consid- 
ered on  our  payroll  on  the  evening  shift  October 
15,  1954.  This  is  the  information  requested  in  Mr. 
Mathews'  letter  under  paragraph  (I.E.). 

Regarding  statements  made  by  representatives, 
including  floor  ladies  of  the  Employer  on  October 
15,  1954  to  employees  regarding  the  lay  off  is  cov- 
ered by  the  statement  read  by  the  General  Man- 
ager, copy  of  which  was  forwarded  to  you  on  No- 
vember 11,  1954.  The  only  other  statement  made 
regarding  the  lay  off  was  made  by  the  Chairman 
of  our  Board  of  Directors  to  the  effect  that  we 
had  foimd  it  necessary  to  reduce  our  operation  to 
one  shift  at  this  time.  No  other  remarks  were  made 
concerning  the  lay  off. 

With  reference  to  Mr.  Mathews'  letter  of  Novem- 
ber 12,  1954,  concerning  challenged  ballots.  This  is 
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correct  as  there  were  ballots  cast  at  the  election 
held  at  our  plant  on  October  19,  1954  by  persons' 
who  were  not  on  the  October  2,  1954  payroll. 

Reference  to  paragraph  (I.E.)  concerning: 

6.  Pauline  Ploxa 

12.  Dora  Rawles 

15.  Eusevia  Correra 

The  above  names  were  not  read  on  October  15,  1954 
as  being  those  of  employees  who  were  being  re- 
tained. Pauline  Ploxa  and  Dora  Rawles  both  walked 
off  the  job  October  15,  1954. 

Regarding  paragraph  (I.Gr.)  this  is  correct  con- 
cerning Ruthie  Deal.  However,  the  statement  about 
Patricia  Zimpher  being  laid  off  is  incorrect.  Patri- 
cia Zimpher  quit  of  her  own  free  will  and  accord, 
due  to  the  fact  that  she  could  not  get  a,  baby  sitter. 

If  there  are  any  further  questions  that  you  would 
like  to  have  us  answer,  please  advise. 

Yours  very  truly, 

Sebastopol  Apple  Growers^  Union, 
/s/  Elmo  Martini, 
Elmo  Martini, 
General  Manager. 
EM:Mc 
End: 


/  ^«  ^' 
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lerlne  Perry 
idla  Pesenti 
ria  Peterion 
Sa  Poncia 
srude  Rettela 
in  Sokoker 
I  Susoff 
I  Ihorp 
•ge   TBurunoto 
tra  Vakeland 
■h.  Wilson 
jui  Zlegenbeln 
.Ine  Zimpher 
I  Jacobus 
•a  Johnson 
le   Johnson 
yn  Kaunovslcy 
Ice  McAfee 
1  McDermott 
■  McGulre 
lie  Mahoney 

Hapler 
la  Nleml 

Soble 
a  Davello 
y  De  Witt 
ge  Dcnner 
els  Drake 

Elvy 
Plsholson 
lotte  Prank 
res  Preyllng 
la  Preyllng 
e  Gale 
thy  Gesek 
y  Gullege 
stine   Hack 

Harris 

Allen 
red  Allman 
e  Armbrust 
abeth  Augustln 
le  Augustln 
e  Eartlott 
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line   Sertoli 
e  Bonar 

Brennan 

Brock 
res   Butler 
bla  Carrera 
sb  Cassidy 
ador  Chicane 
Inla  Chlcano 
ice   Kunes 
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10/18         Z 

X 
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GENERAL  COUNSEL'S  EXHIBIT  No.  42A 
[Letterhead  of  Sebastopol  Apple  Growers'  Union] 
Febriiaiy  17,  1955 

Mr.  W.  M.  Caldwell,  President 
California  Association  of  Employers 
405  Montgomery  Street 
San  Francisco,  California 

Dear  Mr.  Caldwell : 

I  am  listing  below  information  requested  by  Mr. 
David  Karasick,  attorney  for  the  N.  L.  R.  B.,  when 
I  was  with  him  and  yourself  Tuesday,  February  8, 
1955.  This  information  is  listed  in  the  same  manner 
as  it  was  requested. 

1.  Total  tons  of  apples  processed  last  year; 

(a)  Fresh  apples,  4603  Tons; 

(b)  Processed  in  cans,  7927  Tons; 

2.  Attached  is  a  list  of  employees  who  worked 
both  day  and  night  shifts  at  the  beginning  of  busi- 
ness on  October  15,  1954,  also  included  in  this  list 
are  the  names  of  employees  who  were  hired  after 
October  15,  1954. 

Regarding  a  copy  of  Tony  Bondi's  remarks  to 
employees  on  October  15,  1954,  I  am  imable  tO'  get 
his  prepared  statement  as  Mr.  Bondi  has  advised 
me  that  his  statement  has  been  misplaced  at  home 
and  evidently  destroyed. 

If  there  is  any  additional  information  you  wish, 
please  advise. 

Yours  very  truly, 

Sebastopol  Apple  Growers'  Union, 
/s/  W.  H.  McGuire. 
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EMPLOYEES  WHO   WORKED  OCTOBER   15,    19514.  on 
DAY   AND  NIGHT  SHIFT 


B 

nasoky,   Evelyn 
Robert  N, 

is,   Victor 

ffler,    Carl 

foe,    Bernice 

ermott.   Vita 

ulre,    Mary 

oney,    Goldle 

uoka,    Prank 

la,   Lloyd 

ier,    Renee 

ml,   Selma 

le,   Mary 

pack,    Irvln 

reia.    Prank 

wnover,    Lee 

tress,    Valeria 

1,   Ruthie 

Itt,    Betty 

kerson,    Elsie 

ner,    George 

J,   Esther 

ke,    Prances 

©re.   Hazel 

ore,    Jean 

y,   Cora 

orni,    Adolf o 

ta,    Enrico 

hel3cn,Ida 

ter,    Herman 
ink,    Charlotte 

yling,    Dolores 

yling,    Marcia 

e,   Maud 

cla,    Jose 
lek,   Dorothy 
.ledge,    Lonzo 
.ledge,   Marlin 
!k,   Ernestine 
.1,   Sidney 
•rls,    Mary 
fnolds.   Rosette 
Jini,    Dora 
ten,   Lois 
iral,    Isabelle 
Jerson,    William 
aburst,    Joyce 
Justine,   Elizabe 
Sustine,    Willy 


JOB 

P&T 
Pork  Lift 
Whse 
Malnt 
T 
T 

Lab 
Insp 
Seamer 
Whse 
P&Insp 
T 
T 

Concent 
Whse 
Canner-Slices 
P 

Can  car 
T 
T 
Ftork  Lift 
Lab 
T 
T 
T 

T 
Press 
Press 
T 

Whse 
T 
T 
T 
P 

Can  Car 
T 

Whae 
Whse 
Sorter 
Malnt 
E 
Can  k   Trim 

T 
T 
T 

Whse 
Seamer  helper 
th     Insp 

Clean  up 
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D 
D 
D 
N 
N 
N 
N 
D 
D 
N 
N 
N 
N 
N 
D 
D 
D 
N 
D 
N 
D 
N 
D 
D 
N 
D 
D 
N 
D 
N 
N 
N 
N 
D 
N 
D 
D 
N 
D 
N 
D 
D 
N 
D 
N 
N 
N 
N 


HIRED 

7/I5/5I1 
6/28/51^ 
9A/53 
7/i5/5i^ 

7/15/51+ 

9/13/54 

7/19/51+ 

7/22/51+ 

7/8/511 

10/11/51+ 

10/1/51+ 

8/31/51+ 

7/20/51+ 

6/21/51+ 

7/1/53 

8/30/51+ 

7/20/51+ 

8/9/51+ 

9/27/51+ 

7/19/51+ 

7/20/51+ 

7/6/51+ 

7/26/51+ 

9/29/51+ 
7/17/51+ 
7/20/51+ 

8/16/51+ 
8/16/51+ 
7/20/51+ 
7/20/51+ 

7/22/51+ 
7/20/51+ 
7/22/51+ 
7/20/51+ 
3/29/51+ 
8/31/51+ 

5/1/53 
7/20/51+ 
7/19/51+ 
8/31/51+ 
8/19/51+       • 
7/24/51+  , 

9/13/51+,     ;i«'<r/*-/<jj:r 

7/l6/5•|^'^ON%t•'(*Kf^^:J^^TIO^•S  B04RD 

7/16/51+ 


AITITH  or. 


..^&jj^ 


I      Au     ^y     •■^ 
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-=,    Mathilda 

-    ,    Marlon 

:    ,    Joyce  Tr» 

?,    Pertha 
.:.e,    Eva 
idges,    Oaa 
ft   Mary 
gers,    Gerald 
air,   Ethel 
owning,    Blllle 
owning,    Dora 
ddell,    Kary 
nes,    Connie 
wards,    Helene 
ffachnelder,    Elsie 
fland,    Theresa 
szucchl,    Nancy 
gel ,    Anna 
Ider,    Louise 
ffey,    John 
ncan,    Worthy 
Iflln,    Arthur 
!e,    Leonard 
llllpa,    Richard 
orey,    Clarence 
enlngson,    Rudolph 
ciano,    Prollan 
are,    William 
vis,    'Jeorge 
Ibourghouse,    Ernest 
ynolds,    Richard 
rtonl,    Joe 
rden,    David 
lleher,    Gerald 
etor,    William 
Call,    Harry 
rra,   Alvln 
zzl,    Charles 
pe,    Laura 
dera,    Marie ^^ 
hnson,    Leon»r4 
use,   Viola 
yman,    Leta 
0,   Eva 

ndley,    Beulah 
Carthy  Dora 
Cullough,    Alice 
Hugh,    Elizabeth 
Phee,    Eloyce 
rquez,    Mary 
w,    Goldle 
ller.    Hazel 
oyd,   Elsie 
rrlson,   Panny 
11,    Pastoni    -'-••>•» 
iiaon.   Hazel 
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8/6/55^ 
9/29/5U 
7/22AI1 
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iff 

9/4/5U. 
7/15M 
9/lh/Sk 
7/l9/5i+ 
9/2k/5h 
iqAM 
7/23/54 
9/2kM 

loA/5i| 
8/2!,/5ji 
7/20/54 
9/27/54 


^^^iv:"^^.:! 


8/io/§4 

',  -9/28/54 
\    9/28/54 
,7/16/54, 
.-.  9/11/54 

9/18/54 
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n,   Edna 
son,  Lucille 
m,  Rode 
ill,  Gall 
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Insp 
T  • 
T 
T 


REHIRED 


io/i3M 


9/29/ph 
9/7/5)+. 


Previous  Employment 


d  Caddell  f 
i^ella  Jones  T 
;  la  Veasela     f 

V   Hance     T 
1  esa  Hof land  T 
1  a   Row       y 
Ih  Wasln  r 
1  le   Deat    f 
i    Urton    jwSP- 


10/18M 
10/18M 
10/18M 
lQ/30/5it 
lQ/i8/5li 
10/28 M 
10/18/|U 

10/18/54 


'^m 


9/13 
loA 
7M, 


2I1/5I+ 
7/2I1/5L 
9/ll/5l| 
7/22/.5.i| 


7/20/51+ 


10/15/51+ 

10/15M 

10/15/5U 

10/15/5U 

10/15/51+ 

10/9/5U 

10/15/51+ 

10/15/5U 

10/15/51+ 


•  Trimmer 
Peeler 

-  Inspection 

-  Clean-Up 
river     -  Truck  Driver 
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IN  TIIK  MATrt-  '^  OK. 
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'  GENERAI.  COUNSEL'S  EXHIBIT  No.  42-P 

|»  

Hof  Boployeos  hired  after  October  15»   '^9Sht  ^o  bad  no 
llous  employment  with   SAGO. 


NAME  eF  EMPLOYEE 

DATE  HIRED 
IO/27/5I1 

JOB 

ll   Bollinger 

T 

3.  Elliott 

11/6/51+ 

T 

|in«  B.    Ge  as  land 

10/22/51+ 

T 

fiierite  H.   Hajes 

10/20/51+ 

T 

Bra  Henningaen 

10/27/51+ 

T 

I.e  Hoffman 

10/22/51+ 

T 

B.  A.   Eiemes 

10/30/51+ 

T 

(Mary  Jobe 

10/2^/51+ 
10/2^^51+ 

10/25/51+ 

10/25751+ 

T 

il  A.   Littleton 

T 

h  Long 

T 

Jil  E.    Nord 

T 

la  Peters 

10/23/51+ 

T 

irine  Poncelet 

10/23/51+ 

T 

itr  R.   Stanalea. 

10/30/51+ 

Maint. 

,  (?Q^^/ 
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GENERAL   COUNSEL'S   EXHIBIT   No.  44 
(Copy) 

Sebastopol  Apple  G-roweirs  Union 

Molino  Cannery 

(Day  Committee) 

Lena  Amaral,  102  Ripley,  Santa  Rosai,  Calif oma. 
Ph.  1223  W. 

Nora  Ames,  3526  Brooks  Ave.,  iSanta  Rosa,  Cali- 
fornia. Ph.  6326  R. 

Leona  Bridges,  105  West  Oak  Ave.,  Santa  Rosa, 
California. 

Nina  Bnhrman,  3602  Brooks  Ave.,  Santa  Rosa, 
California.  Ph.  6323  R. 

Mary  Castino,  2550  Bodega  Rd.,  Seibastopol,  Cali- 
fornia. Ph.  3670. 

Ruth  L.  Deal,  105  West  Oak  Ave.,  Santa  Rosa, 
California. 

Ruth  Doyle,  2341  Cravenstein  Hiway  So.,  Sebas- 
topol, California.  Ph.  3625. 

Maiy  Ellis,  911-A  Wright  St.,  Santa  Rosa,  Cali- 
fornia. 

Myrtis  Eillers,  Box  261,  Brownsville,  California. 

Leonor  Johnson,  1290  Lloyd  Ave.,  Santa  Rosa, 
California.  Ph.  7215  R. 

Violia  Kruse,  624  Benjamin,  Santa  Rosa,  Cali- 
fornia. 

Lila  Layman,  3602  Brooks  Ave.,  Santa  Rosa,  Cal- 
ifornia,. Ph.  6323  W. 

Eva  M.  Lee,  833  Ripley,  Santa  Rosa,  California. 
Ph.  4916  W. 

L.  L.  Lee,  833  Ripley,   Santa  Rosa,   California. 
Ph.  4916  W. 
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Beulaih  Lindlay,  311  Olive  St.,  Santa  Rosa,  Cali- 
fomia. 

Gloria  Lindsay,  2700  Sonoma  Highway,  Santa 
Rosa,  California.    Ph.  9321. 

Mary  Marquez,  Box  465,  Forestville,  California. 

Irene  Nelson,  1793  Petaluma  Hill  Rd.,  Santa 
Rosa,  California. 

Dorothy  Offutt,  Box  7,  Cotati,  California.  Ph. 
Petaluma  5  4266. 

Gloria  Pate,  1255  McConnell  Ave.,  Santa  Rosa, 
California.  Ph.  678  W. 

Mary  Russell,  104  9th  St.,  Santa  Rosa,  California. 
Ph.  1839. 

C.  E.  Storey,  169  Burnett  Ave.,  Sebastopol,  Cali- 
fornia. Ph.  2403. 

Orice  Storey,  169  Burnett  Ave.,  Sebastopol,  Cali- 
fornia. Ph.  2403. 

(List  separate  by  request  of  Mr.  Grami) 

Otto  Mowry,  343  Ragle  Rd.,  Sebastopol,  Cali- 
fomia. 


GENERAL  COUNSEL'S  EXHIBIT  No.  48-1 

Authorization  for  Representation  Under  the   Na- 
[Emblem]  tional  Labor  Relations  Act  [A.  F.  of  L.] 

I,  the  undersigned,  employee  of  Molino  Plant, 
Sebastopol  Growers  Union,  Sebastopol,  California, 
authorize  General  Truck  Drivers  and  Helpers  Un- 
ion, Local  980,  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers,  A. 
F.  of  L.,  to  represent  me  in  negotiations  for  better 
wages  and  working  conditions. 
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General  Counsel's  Exhibit  No.  48-1 — (Continued) 

This  authorization  supersedes  any  similar  au- 
thority previously  given  to  any  x^erson  or  organiza- 
tion. 

My  Signature:    Ruth  Albertoni. 

My  Address:  1780  Burbank  Ave.,  Santa  Rosa. 

Social  Security  No.  546-42-7098. 

Date  of  Birth:  March  13,  1911. 

Date:  Sept.  3,  1954. 

Phone :  5076  R.  Book  No 

GC  48(2)  through  GC  48(104)  and  GC  49(1) 
through  GC  49(14)  are  identical  with  48(1)  except 
for  the  names  and  dates  as  follows: 


Exch.  No. 

Name 

Date 

48  (2) 

Dora  Albini 

9/7/54 

48  (3) 

Marceline  Allen 

9/28/54 

48  (4) 

Isabelle  Ameral 

8/5 

48  (5) 

Lena  Ameral 

8/10 

48  (6) 

Nora  Ames 

8/4/54 

48  (7) 

Caroline  Anderson 

9/13/54 

48  (8) 

Marvel  Angle 

10/11 

48  (9) 

Eva  Mae  Antone 

9/28/54 

48  (10) 

Elizabeth  Augustin 

10/10/54 

48  (11) 

Karolina  Awender 

8/4/54 

48  (12) 

Erma  Bate 

9/10/54 

48  (13) 

Julia  Bills 

8/5/54 

48  (14) 

Ethel  Blair 

9/10/54 

48  (15) 

Bessie  Brickner 

8/13 

48  (16) 

Leona  Bridges 

8/6/54 

48  (17) 

Oma  Bridges 

8/5/54 

48  (18) 

Zelma  Brines 

9/24 
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Exch.  No. 

Name 

Date 

48 

(19) 

Gladys  Brown 

9/6/54 

48 

(20) 

Niiia  Buhrman 

8/9/54 

48 

(21) 

Margie  Byrd 

8/4/54    ■ 

48 

(22) 

Mary  Elois  Gaddel 

9/27/54 

48 

(23) 

Harriet  Cameron 

9/1/54 

48 

(24) 

Mary  Castino 

8/5/54 

48 

(25) 

Joan  Chames 

9/2/54 

48 

(26) 

Alta  Chapman 

9/1/54 

48 

(27) 

Louise  Chapson 

none 

48 

(28) 

Mary  Cihos 

9/15 

48 

(29) 

Ruth  Clark 

9/1/54 

48 

(30) 

Natalie  Coate 

9/12 

48 

(31) 

Susie  Coats 

10/8/54 

48 

(32) 

Marie  Coffey 

10/11/54 

48 

(33) 

Gatha  Crump 

10/11/54 

48 

(34) 

Evelyn  Cuttress 

8/28/54 

48 

(35) 

Valeria  Cuttress 

8/5/54 

48 

(36) 

Evelyn  Dahl 

9/29/54 

48 

(37) 

Clara  Davello 

9/20 

48 

(38) 

Ruth  Deal 

9/1/54   . 

48 

(39) 

Elsie  Dickerson 

8/4/54 

48 

(40) 

Myrtis  Eilers 

9/11/54 

48 

(41) 

Mary  Ellis 

9/11/54 

48 

(42) 

Violet  Fenton 

9/3/54 

48 

(43) 

Esther  Fletcher 

8/6/54 

48 

(44) 

Elsie  Floyd 

9/21/54 

48 

(45) 

Lula  Gaither 

9/1/54 

48 

(46) 

Fannie  Garrison 

8/4 

48 

(47) 

Josephine  Geist 

8/11/54 

48 

(48) 

Ernestine  Hack 

8/10 

48 

(49) 

Pastora  Hall 

9/2/54 
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Exch.  No. 

Name 

Date 

48 

;50) 

Ann  Hance 

9/1/54 

48  ( 

:5i) 

Hazel  Hansen 

9/22/54 

48  ( 

;52) 

Ruth  Hanson 

9/2/54 

48  ( 

;53) 

Lucille  Harrison 

10/11 

48  ( 

:54) 

Rose  Hayden 

9/16/54 

48  ( 

;'55) 

Gail  Herrell 

10/12/54 

48  ( 

;56) 

Elsie  Hoffschneider 

10/6/54 

48  ( 

;57) 

Ellen  Hontar 

9/1/54 

48  ( 

;58) 

Kathleen  Hontar 

9/1/54 

48  ( 

;59) 

Laura  Hope 

10/7/54 

48  ( 

;60) 

Marie  Hydera 

9/2/54 

48  ( 

;6i) 

Irene  Johnson 

9/1/54 

48  ( 

:62) 

Leonor  Johnson 

8/4/54 

48  ( 

;63) 

Gertrude  Jones 

9/12/54 

48  ( 

:64) 

Viola  Kruse 

9/2/54 

48  ( 

;65) 

Lila  Layman 

8/9/54 

48  ( 

;66) 

Eva  M.  Lee 

8/10/54 

48  ( 

:'67) 

Beulah  Lindley 

9/11/54 

48  ( 

;68) 

Gloria  Lindsay 

8/4/54 

48  ( 

;69) 

Edna  McCarl 

9/10 

48  ( 

70) 

Elizabeth  McHugh 

9/7/54 

48  ( 

71) 

Eloyce  McPhee 

9/21/54 

48  ( 

72) 

Mary  Marquez 

9/16/54 

48  ( 

73) 

Goldie  Maw 

10/2/54 

48  ( 

74) 

Mary  May 

9/3/54 

48  ( 

75) 

Hazel  Miller 

8/4/54 

48  ( 

76) 

Ada  Mynock 

9/20/54 

48  ( 

77) 

Elizabeth  Memeth 

8/16/54 

48  ( 

;78) 

Selma  Niemi 

9/27 

48  ( 

79) 

Bernice  Nimes 

8/25/54 

48  ( 

;80) 

Dorothy  Offutt 

9/1/54 
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Exch.  No. 

Name 

Date 

48  ( 

;8i) 

Gloria  Lee  Pate 

8/4/54 

48  ( 

;82) 

Esther  Birolle 

9/28 

48  ( 

;83) 

Pauline  Ploxa 

9/3/54 

48  ( 

;84) 

Lorraine  Pool 

9/28/54 

48  ( 

:85) 

Dora  Rawles 

9/3/54 

48  ( 

;86) 

Gertrude  Reece 

8/4/54 

48  ( 

;87) 

Pauline  Rocca 

9/28/54 

48  ( 

:88) 

Aloa  Rae  Ross 

10/7/54 

48  ( 

;89) 

Julia  Ann  Row 

10/12/54 

48  ( 

;"90) 

Margaret  Rufino 

9/10 

48  ( 

;9i) 

Mary  Russell 

8/10/54 

48  ( 

;92) 

Marie  Scheffler 

8/4/54 

48  ( 

;93) 

Elizabeth  Schoenthal 

8/9/54 

48  ( 

:94) 

Gertrude  Scott 

8/21/54 

48  ( 

;95) 

Vitearia  Shields 

8/9 

48  ( 

[96) 

Amy  Sweningson 

10/6/54 

48  ( 

;97) 

Nancy  Tatum 

10/7 

48  ( 

;98) 

Lois  Thornton 

10/9/50 

48  ( 

:99) 

Marie  Tripp 

9/16/54 

48  ( 

;ioo) 

Etta  Urton 

9/19/54 

48  ( 

;ioi) 

Amy  Vernon 

9/13/54 

48 

:io2) 

Anna  Vogel 

9/1/54 

48 

:io3) 

Edyth  Wasin 

8/9 

48 

^04) 

Louise  Wilder 

9/28/54 

49  ( 

;i) 

Willy  Augustin 

10/10/54 

49 

;2) 

John  Bate 

10/24/54 

49  ( 

;3) 

John  Coffey 

10/11/54 

49  ( 

:4) 

Ernest  Fribourghouse 

8/10/54 

49 

:5) 

Jose  Garcia 

9/11/54 

49 

^6) 

A.  C.  Heflin 

10/7/54 

49 

C7) 

Leonard  Lee 

8/10/54 
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Exch.  No. 

Name 

Date 

49  (8) 

Raymond  Panelli 

9/3/54 

49  (9) 

Richard  Phillips 

10/4/54 

49  (10) 

Albert  Rahm 

9/28/54 

49  (11) 

Richard  Reynolds 

9/15/54 

49  (12) 

Wayne  Smith 

9/23/54 

49  (13) 

C.  E.  Storey 

8/4/54 

49  (14) 

R.  Sweningson 

10/6/54 

GENERAL  COUNSEL'S  EXHIBIT  No.  51 

Authorization  for  Representation  Under  the  Na- 
[Emblem]  tional  Labor  Relations  Act  [A.  F.  of  L.] 

I,  the  imdersigned,  employee  of  Co-op  Cannery, 
Sebastopol,  Calif.,  authorize  General  T^uck  Drivers 
and  Helpers  Union,  Local  No.  980,  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers,  A.  F.  of  L.,  to  represent  me  in 
negotiations  for  better  wages  and  working  condi- 
tions. 

This  authorization  supersedes  any  similar  au- 
thority previously  given  to  any  person  or  organi- 
zation. 

My  Signature:  Darlene  Rear  den. 

My  Address:  1550  Cooper  Rd. 

Social  Security  No. :  564-42-9283. 

Date  of  Birth:  Jan.  1,  1936. 

Date:  Oct.  8,  1954. 

Phone :  (neighbor)  2761.  Book  No 
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S.A.G.U.  Production  for  Years  1950  Thru  1954 


Sauce 


Sli( 


24/303        6/10       24/8  oz.       24/2        6/10 


1950 
S.C.C. 

1951 

121,000 

(Approx 

1952 
To  9/4/52 
To  11/8/52 

83,407 
144,544 

1,782 
15,887 

Rider 

1953 
Production 
To  11/20/53 
To  12/23/53 

242,752 
243,853 

6,637 
8,337 

S.C.C. 
Rider  &  Son 

Inventory 
11/15/53 

142,178 

844 

1954 
Production 
To  10/15/54 
To  12/11/54 

155,830 
202,398 

3,050 
11,384 

S.C.C. 
Rider  &  Son 

65,322 

13,770 


15,265 


Inventory 

10/15/54  167,009  661       14,450 

S.C.C. — Sebastopol  Cooperative  Cannery. 


100,427 
124,039 


349      33,103 


144,835 
186,376 


57,717 


1,929 


Juice 

6/1/2  gal. 

12/qts. 


Con- 
cen- 
trate 


6,295 


745 

862 

14,164 

8,692 

112 

550 

840 

11,143 

12,144 

185 

S.A.G.U.  Shipments  to  Close— 1953  and  1954 


To  11/20 
To  12/23 

97,520 
106,521 

5,611 
6,526 

1,211 
1,511 

53,204 
60,336 

2,075 
2,475 

592 
643 

1954 
To  10/15 
To  12/11 

55,983 
107,914 

2,675 
3,039 

845 
4,664 

83.953 
99,321 

1,300 
2,240 

368 

4S2 
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GENERAL   COUNSEL'S   EXHIBIT   No.  53A-B 

[Letterhead  of  Sebastopol  Apple  Growers'  Union.] 

April  8,  1955 

Mr.  David  Karasick 

National  Labor  Relations  Board 

630  Sansome  Street 

San  Francisco  11,  California 

Re:  Sebastopol  Apple  Growers'  Union — Case 
No.  20-CA-1035 

Dear  Mr.  Karasick: 

In  accordance  with  your  request  of  March  16th 
and  your  letter  of  March  23rd,  we  are  submitting 
the  following  information  for  the  years  1951 
through  1954: 

(a)  Eliminated  on  your  authority; 

(b)  Quantity  of  apples  delivered  to  the  other 
canneries,  juice  plants,  dryers,  or  other  processors; 

(c)  Quantity  of  each  product  processed  showing 
product  and  size  of  container; 

(d)  Transportation  costs  to  and  from  other  proc- 
essors ; 

(e)  Processing  costs; 

(f)  Name  and  address  of  carriers; 

(g)  Inventories  beginning  and  end  of  cannery 
operations : 

(h)  Cannery  fruit  in  cold  storage  10/16/54; 
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(i)  Cold  storage  fruit  used  in  processing  to  close 
of  cannery. 

All  of  this  information  is  on  the  schedule  at- 
tached. 

Trusting  that  this  information  will  be  of  assist- 
ance to  you,  I  am, 

Yours  very  truly, 

Sebastopo]  Apple  Growers'  Union, 
By  /s/  Errol  D.  Wilson. 

EDW:as 
End. 
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Year 

1951 

6/30/1952 
11/15/1952 
11/15/1952 
11/15/1952 
11/15/1952 
7/  2/1953 
1/  1^/I95ll 


6/30/195I1 


i2AA951v 


10/16/195U 


riommndltT 


Size 


Opening 

Season 

Cases 

Unable  to  checlc 


Sauce 

Sauce 

Sauce 

Juice 

Juice 

Sauce 

Sauce 

Sauce 

Sauce 

Sliced  Apples 

Juice 

Juice 

Concentrate 

Sauce 

Sauce 

Sliced  Apples 

Juice 

Concentrate 

Sauce 
Sauce 
Sliced  Apples 

Juice 
Concentrate 


2I+/303 
2V303 
6/10 

6/iGal, 
2I/303 


20997 


20303*  2208 

2k/30^ 

6/10 

2li/8o8. 

21I/2 

12/Qt. 

6/|Gal. 

$5Gal  Drums 

2L/303  27392 

it/2  9517 

^'  871 

2li 

2li/303 
8/0  z. 
21/2 
6/10 


Cannery  fruit 
in  Cold  Storage 

All  Used  In  Processing 


122771 

13817 

1156 

396 

133600 

1825 

1225^ 

60^85 

8089 

2051 

208 


^5 

11812 
333 


151^86 
8ki;i+5 


1396.15  Tons 


o,..v,  y^r..Kt   Shir--"-  '^"'^  "^^^   Deliveries.: 


1951     Unable  to  Check 
Prior  to  Sept.  1+.  1952 
After  September  U.  1952 
Prior  to  November  20,  193^ 
After  November  20,  1953 
Prior  to  October  15,  1954- 
After  October  l5,  19>4. 


Fresh 

6U31.93  Xon^f*! 
2188.15  ,'N>M'* 
50l+9.72(Tpn#-c« 
56.20'*«?n3,.  ■ 


1770.09. Tons 
tifiS'-rr-ATons 
-.;,S§5'95.U'on3 


5 
IO0II.28 


71  •3'«ns 


^C  y3  o 


^..^  81+8- '^£°''' 

Tons  Btu'.':e?3v^  Tons 

^. BOABU 
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\  ftrnwers'    nmnn   (in  tons j 


Year 

1952 
1953 

I95lv 


Sebastopol 

Cooperative 

Cannery 


3026.51 

312546 
995. 9l^     155. 3l<- 
867.08  llv32.80 


H.  k. 

Rider 

&.  S.on 


116.53 
228.16 
205.92 


Size 

12/(lt 
6/4oal 

2I4./80Z 

12/Qt 

6/iGal 

2lt./8o8 
?li/303 

»1 


Per  case 
Cost  of 
Production 

1.22 
147 

I.IQ 
1.19 
1.19 

1.20 
1.50 
1.27 


a.»>«d  for  ■=''>'» "^■'•'P"!  Apple 

...rs'  Unioa  Year 

Apple  Juice         1952 

'Appla  Saue«         1953 
Apple  Juice 
Apple  Juice 

'Apple  Sauce         1954> 
Apple  Juice 
Transportation  Costs; 
ller  Trucking  Co..  Sebastopol.  California 
Apples  to  Sebastopol  Cooperative 
Apples  to  H.  A.  Rider,  Watsonvllle 
Canned  Goods  f'rom  Sebastopol  Cooperative 

r.    o*.  7  Rrti  2t;  Sonoma.  California 
moma  Trucking  Co..  Rt.  3,  Box  '^5,  oonom». 
Apples  to  H.  A.  Rider  and  Son.  Watsotivllle 


Cases 


13770 


15265- 
65322 


Cases 

3933 
2362 


10880 
3181+ 


5593 
^550 


$  1.65  Per  Ton 
6.70  Per  Ton 
2.10  Per  Ton 

$.60  Per  Ton 

-■^•.•^  Pef  Ton 


BotTJiea  UOOU-   '■'■ —  /       i^r  i'^'pit.\Ton 

^„.  ,f  S.  K.  0.  <-.   10  S.M.topol  Ooop.r.tl,.  .nd  Dry.r.  j,     -   .^J^.  .    3, 


<^5fi> 


i 
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February  17,  1954 

Mr.  W.  M.  Caldwell,  President 
California  Association  of  Employers 
405  Montgomery  Street 
San  Francisco,  California 

Dear  Mr.  Caldwell: 

I  am  enclosing  a  list  of  employees  whose  names 
were  read  by  Bill  McGuire  on  October  15,  1954. 

Regarding  information  as  to  who  preceded  Edna 
Hardin  as  Floor  Lady  on  the  day  shift,  date,  etc., 
I  submit  the  following  information: 

From  July  15,  1954  to  October  4,  1954,  Edna 
Hardin  was  Floor  Lady  on  the  day  shift.  On  Octo- 
ber 5,  1954  we  employed  Alicia  Unciano  imtil  Octo- 
ber 15,  to  take  Edna  Hardin's  place  as  Floor  Lady 
on  the  day  shift.  On  October  18,  1954  Mrs.  Ella 
Herrerias  assumed  the  job  of  Floor  Lady  to  the 
end  of  our  1954  canning  season. 

I  trust  that  this  information  will  be  of  assistance 
to  the  National  Labor  Relations  Board  to  complete 
their  files. 

Yours  very  truly, 

Sebastopol  Apple  Growers'  Union, 
/s/  Elmo  Martini, 

General  Manager. 
EM:as 
End. 
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Mr.  David  Karasick  April  7,  1955 

National  Labor  Relations  Board 

818  U.  S.  Appraisers  Building 

630  Sansome  Street 

San  Francisco  11,  California 

Dear  Mr.  Karasick: 

Enclosed  herewith  are  the  five  year  averages  of 
the  disposals  of  our  fresh  fruit  crop. 

Very  truly  yours, 

Sebastopol  Apple  Growers'  Union, 
/s/  Elmo  Martini, 

General  Manager. 
EM:as 
End. 
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,  ,„  ^^TTTTDTm  XT     Kc  Tj     Calif©  Appl«  OrosrorB  Council,   Xnoo  -  4/1/55 
ENERAL  COUNSEL'S  EXHIBIT  No.  56-B     ^  "•    ''*' 

APPIBS  —  SOMCttt.  COUHTT 

FIVK  TShR  RECORD  1960,   1951,   1952,   1968,   1^64 

TOHMLGB,   PBRCEiraWK,    PRICES 

.Itotod  Fruit  D^ll-wwd  to  Paoldne  Hoc.  or  Proo»»sor 
•QrMn  Tons 

iniS      Ton.  Total.  P»roont>EO        Prio.    Pro..  P^  V>lu.*        Total. 


ORAVEMSTF.roS   7,466 
Freab       " 

Juio«=Cid«r 

Vin«gar 

U»=olaa8ified 
*«3ried  &  Chop. 
IATE3  3,409 

"Sa»h 

CsBnad 

Julot<°Cid«r 

ViAiegar 

Uc°olasslfieo 
*«Ciied  &  Chops 


12,650 

9,764 

5,866 

8,097 

929 

11,281 

4,228 
9,428 
1,267 
590 
887 
2.888 


GHAVENSTOIHS  7,267 

Fwab        "  10,510 

Canned  8.654 

Juioo-^Cidor  4,880 

Vi2«fear  2, 1V3 

Unpolasalfisd  488 

••Dried  i;  Chop.  19,845 

UTES  3,409 

— K^6h  5,421 

Cajnad  8»  ®^® 

Juico<=Cider  8,2ij 

Vinogsi'  i»SE2 

••Dried  &  Chop.  9»8?5 


G?A7?:K^TEia3  6,792 

—f^S "  17.621 

Ccaaad  14,721 

Jiii.ca=Clder  2.848 

YLiSeer  2, 162 

t.oD.Mod  23,875 

1AIS3  8,484 

i'T'aah  4,767 

CruTsd  11.971 

Juiod'^ldoi*  4,?.66 

VinoQW  2a) 

••Drlod  9i.  S75 

Pbi^ls  M  C&ioa  10,417 


48,557 


18»6;» 

fi2,ZS5 


19  5  0 

29.0 
22.4 
13^5 
7.1 
2«1 
£5..6 

2C,o 

50.4 

6„8 

So2 

4.5 

12.5 


$95e04 
42.28 
81.91 
9.86 
S7o60 
80.67 

96.22 
49.27 
31.C7 
9,88 
43.64 
88.28 


$  1,202.256 

412,822 

187,822 

28,988 

34,838 

844.455 

406,387 

464.271 

89,366 

5,829 

86,527 

89.4C3 


.  «  Total  all  Applo*  • 


45,985 


26,418 


1  9  S  1 

22.9 
18.8 

10e5 

4o7 

•9 

42.1 

12.9 
88.5 
12oS 

5„0 
35.5 


56.19 
42.24 
18u45 
4.00 
89.09 
84.30 

58.58 
41o74 
17,72 
4,00 
36,40 


>  >  Total  all  Apple. 


60,722 


S0.5£^ 


19  5  2 

29,0 

24,2 

4,7 

8e6 

S8o5 


71,90 
85o00 
17,36 
4.00 
23,50 


690,557 
864,700 

89,114 
8,712 

17,121 
668.584 

200.402 

369,857 

56,983 

6,203 

341.250 


1,266,980 

515,285 

49,861 

8,640 

549. SIS 


lSo6 
89o2 
18^6 


74,29 

<;5o0o 

20,00 
4c00 
5Co7  o9oC0 

ifytnl  all  A.pyl'JsJ 


%  2,211,181 


1.041,828 

S,255,i60? 


1,738,738 


974-205 


2,389,502 


1^-^2.900 
44.272 


afC^ 


(Continued) 


n 


II  u 


*.'■■•  ^X^     J.\iOi.,     u^ 


-~  .lead  "rult  D«livare-d  -to  PaCk.j.as  Houa*  or  IToosoaor 

--'  ""'  '"^''  B^yinp  GENERAL  COUNSEL'S  EXHIBIT  No.  56-C 

.'.arar-.,-',?     To:a  Totela         Porasiitsp;»  Pi'los  Gi^ds  Ftein  Valtso*        Tutals 


l_'-i' JL 

GRAVEHSTSIIJS   D, 

filo 

Froaii 

24,533 

S9o5 

$  52.85 

%  1,?.96,509 

Casnad 

J.C,522 

^SoS 

EtJof!G 

529,934 

Julo»°Cid«r 

4,2S5 

0,9 

s7,ro 

1.^0,414 

♦*Dri9d 

17,000         62, 

110 

27.3 

44.27 

702^^530 

%  8,158,537 

UTES                 2, 

910 

iVash 

4,2SS 

14.3 

135.44 

581,850 

Canned 

12,549 

41«8 

71o26 

804,242 

Julo»<=>Cl(!«r 

1,914 

6.4 

40ol9 

76,924 

•*Dri8d 

11.280         80,009 

'             92; 115 

37,5               70.00 
...     TotAl  all  Applaa 

787,500 

2,540^516 

S,4f6,6i;S 

Paols  &  Coraa 

11,877 

7.80 

86,702 

83,702 

19  5  4 

t:^;^^ 

GHAVOTSTODK  5, 

590 

"""jc'rcoh 

11,772 

17.7 

75.84 

890,484 

Cs^nnad 

19,eC8 

29.9 

56oSl^        1,119,893 

Juiaa-Cldor 

*,S4Z 

6.5 

25,24 

^          109,592 

Pi36 

leo 

e3 

4O0OO 

•^              7^200 

Viaogar 

2,2<iS 

3,3 

12o00 

■^            26,940 

•*Driad 

28,143         66. 

570 

42.3 

57,16  •^        1,608^654 

8,762,713 

UTE3                 8, 

07s 

Freah 

6,577 

17.9 

108.41 

680,128 

C -aaeU 

17,722 

48»2 

63o4S 

1,124,461 

Juioa«<;idar 

2,925 

80O 

27  ,.85 

81,461 

VlaagRT 

260 

o7 

12o,00 

3,120 

••Ds-iad 

9,248         36. 

782 

25  2 

56o3.2 

537.494 

0    a>    C3 

2,426,6(54 

1^5735? 

-  -  «      -r.-Sal  all  AppleB 

6,is^;f;? 

& 

506" 

=>TBAR  AVERAGE! 

t  — > 

(1950.   1951. 

1952.  1958, 

\W^\ 

ORAVEHSTEinS  6 

Vraab 

16,41T 

26.4 

1  70o32 

$  1,049,858 

CazuK>d 

I3fl86« 

24oS 

46-54 

668,323 

Juloa<<;idar 

4,431 

0.4 

2£  .US 

119,259 

Driad 

19,818 

35.2 

37.98 

708,710 

UTBS                 8 

,267 

9raah 

4,653 

l6o7 

93.59 

444,571 

Canned 

12,103 

42o6 

54.14 

678,205 

Jaioa-Cidar 

,  2,698 

9e4 

27o37 

67,612 

Oriad 

8,843 

28.8 

48.36 

424,273 

nraah 

HECAPiTUiATION  OF  PERCENTAGES  --  6  TEARS 

CauuMd 

Juio*i<ldor 

Yiiugar 

Driad          OthMT 

GHAVFWSTEIBS 

19S0 

29,0 

22«4 

13o5 

7.1 

25.8              2,1 

1961 

22.9 

18.8 

lOeS 

4.7 

42.1                 ,9 

1952 

29o0 

24.2 

4.7 

8.6 

38.5              — 

19B8 

89o5 

26.3 

6.9 

~> 

27.3              — 

1P54 

17.7 

29,9 

6.6 

8.3 

42.8                 .3 

(Pl«a) 

lATE-T 

— 

""   ":50 

22o6 

50.4 

608 

8.2 

12,5               4,6 

}-;51 

12.9 

3SoS 

12o3 

5,8 

35,5               -> 

"?£ 

16<.6 

S9o2 

13o8 

.9 

50o7               — 

^c--^-'^" 

McS 

41o8 

6o4 

.. 

37,5               ^ 

^¥  ^*  .  ,- 

17„9 

48o2 

8e.O 

«T 

ZZoZ               -= 
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1954  - 1955 
Sales:  June  1,   1954  thru  April  30,   1955. 


Cases 


Amount 


Apple   Sauce: 

Size— 24/303 
6/10 
24/8  oz. 

306,967 

6,466 

18,028 

Totals 

Pie  Slice  Apples: 
Sizfr— 24/2 

331,461 
187,717 

S793,329.71 

6/10 

Totals 

726 
188,443 

$695,885.12 

Average 
Per  Case 


$2.39343 


$3.69281 

Weight   of   Finished   Products   Hauled   From   Sebastopol    Co-op 
Cannery  to   Molino — 1,097.687  Tons. 


OEXERAL  COrXSELS  EXHIBIT  Xo.  5S 


2/f 


■>^^f££^  M^^iAMi*^, 
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[Check  Stub — Employee's  Copy.] 

Name — Gloria  Pate.  Emp.  No. — 7101.  Period 
ending  10/23.  Days  or  Hrs. — 2.  Rate — .95.  Regu- 
lar—1.90.  Total— 1.90.  F.U.I.C— .04.  Dis.  Ins.— 
.02.  Inc.  Tax— (blank).  Deductions— .06.  Net  Pay 
— 1.84.  Sebastopol  Apple  Growers  Union — ^Sebas- 
topol,  California. 


RESPONDENT'S    EXHIBIT    No.  6 

Mr.  Gerald  A.  Brown  February  18,  1955 

Regional  Director 

National  Labor  Relations  Board 

630  Sansome  Street 

San  Francisco,  Cal. 

Dear  Mr.  Brown: 

I  am  hereby  requesting  to  have  a  statement  taken 
from  me  returned  at  the  earliest  convenience.  This 
statement  was  taken  in  the  Sebastopol  office  by  Mr. 
Lafayette  D.  Mathews  Jr.  in  the  morning  of  Feb. 
9,  '55,  and  to  me  this  statement  was  made  in  a 
very  illegal,  imethical  and  immoral  matter. 

I  am  requesting  the  return  of  this  statement  be- 
cause at  the  time  it  was  taken  I  was  in  a  very 
highly  nervous  condition  as  I  pointed  this  to  Mr. 
Mathews  yet  he  insisted  to  cross  examine  me  and 
demand  my  signature  that  I  had  to  sign  which 
was  about  1:30  A.M.  I  will  try  to  give  you  a  brief 
detail  in  the  circumstances  under  which  this  state- 
ment was  taken.  In  the  afternoon  of  Feb.  8,  1955, 
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I  received  a  telephone  call  from  Mr.  William 
Grammi,  an  organizer  for  the  A.  F.  of  L.  who 
wanted  to  know  if  he  and  a  friend  could  come  out 
to  my  house  and  talk  to  me.  I  told  Mr.  Grammi 
that  it  would  not  be  possible  to  see  them  at  my 
home  and  he  ask  if  I  could  come  to  the  Union  office 
in  Sebs.  to  meet  his  friend  that  it  would  be  to  my 
benefit  if  I  did.  I  told  him  that  I  could  not  make 
it  then.  Mr.  Grammi  wanted  to  know  if  I  could 
come  do^NOi  that  evening  and  I  told  him  that  I 
would  be  there. 

AVhen  I  arrived  at  the  Union  office  about  7:30 
P.M.  Mr.  Grammi  talked  to  me  for  about  5  or  10 
minutes  alone  telling  me  that  he  wanted  to  help 
me,  and  to  tell  the  truth  to  Mr.  Mathews.  I  was 
introduced  to  your  Mr.  Mathews.  After  identify- 
ing himself,  Mr.  Mathews  made  me  take  an  oath 
to  tell  the  truth  and  seeing  his  card  with  his  pic- 
ture and  U.  S.  Government  printed  placed  before 
me,  I  received  the  impression  that  he  was  an  F.B.I, 
man  and  not  a  labor  man.  He  also  stated  that  since 
I  was  under  oath  to  tell  the  truth,  otherwise  I 
would  be  committing  purgery.  Mr.  Mathews  then 
proceeded  to  ask  me  many  questions  and  to  ques- 
tion me  about  many  things  over  a  period  of  six 
hours.  He  also  made  me  initial  corrections  of  the 
statement  which  he  was  writing  and  sign  my  name 
on  each  page.  After  he  had  finished  his  questioning 
and  writing  up  the  statement,  he  again  made  me 
take  an  oath  and  asked  me  if  I  would  sign  the 
statement  right  then.  I  told  him  I  was  quite  tired 
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and  confused  and  did  not  know  what  I  was  doing 
and  I  asked  him  if  it  was  necessary  for  me  to 
sign  right  then.  He  said  that  it  was.  So  after  going 
through  an  ordeal  of  some  six  hours  of  very  trying 
circimistances  and  of  great  mental  and  physical 
strain,  I  was  compelled  to  sign  the  statement.  This 
was  at  1:30  A.M.  of  Wednesday,  February  9, 
1955. 

I  am  sure  Mr.  Brown  that  you  will  not  tolerate 
such  action  on  the  part  of  one  of  your  employees 
of  taking  such  statement  under  these  circumstances 
and  that  you  will  see  that  this  statement  is  prompt- 
ly returned  to  me. 

Thanking  you  in  advance,  I  remain,  yours  truly, 

Mrs.  Ella  Herrerias. 


RESPONDENT'S   EXHIBIT   No.  8 
Employment  Application 

Date:  May  24,  1954 

Print  name  in  full:  Storey,  Clarence  E. 
Permanent  address :  Burnett  Ave.,  Seb.,  Calif. 
If  married,   give  wife   or  husband's   full  name — 
Storey,  Orice. 

Social  Security  Account  No.:  439-09-0854.  Male 
[X].  Date  of  birth:  Jan.  11-1911. 

In  case  of  accident  notify:  Orice  Storey.  Rela- 
tionship: Wife.  Address:  Same.  Phone:  Seb.  2403. 

Dumper. 

Signature  of  Applicant:  /s/  C.  E.  Storey. 
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RESPONDENT'S    EXHIBIT    No.    12 

Regular  Meeting  of  the  Board  of  Directors  Octo- 
ber 12,  1954  Sebastopol  Apples  Growers'  Union 

Present:  Bondi,  Guerrazzi,  Winkler,  Miller,  Rob- 
erts, Cordoza,  Hankins,  Batten. 

Absent:  Briggs. 

Chairman  Bondi  called  the  meeting  to  order  at 
7:45  p.m. 

The  Minutes  of  the  Regular  Meeting  of  Septem- 
ber 15,  and  Special  Meeting  of  September  28  were 
approved  as  mailed. 

Mr.  Oscar  Hallberg  and  Mr.  Prank  Trigiero 
Avere  present  and  asked  the  Board  of  SAGU  wished 
to  become  a  member  of  the  National  Apple  Insti- 
tute. Mr.  Hallberg  stated  that  the  California  Ap- 
ple Growers  Council  would  be  host  to  the  National 
Apple  Institute  next  year  at  their  convention  which 
will  be  held  in  San  Prancisco.  An  assessment  of  5c 
per  green  ton  from  processors  and  i^ackers  in  this 
area  would  give  their  organization  sufficient  funds 
to  retain  an  office  in  Sebastopol  on  a  year  around 
basis,  and  could  be  under  the  direction  of  Mr. 
Prank  Trigiero.  After  discussing  the  matter,  the 
Board  stated  that  they  were  in  favor  of  this  assess- 
ment, and  would  retain  membership  in  the  Apple 
Growers  Coimcil,  which  actually  is  a  part  of  the 
National  Apple  Institute. 

The  Manager  gave  a  report  on  the  fresh  fruit 
movement  and  cannery  production,  in  both  sauce 
and  slices.  The  Manager  stated  that  our  warehouses 
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were  becoming  filled  very  rapidly  and  our  produc- 
tion was  up  considerably  over  last  year. 

A  discussion  was  held  by  the  Board  regarding 
the  production  in  the  cannery  and  warehouse  space 
available.  Also  discussed  was  the  remaining  fruit  to 
be  harvested  and  brought  in  to  our  plant.  Estimated 
tomiage  to'  be  brought  in  by  our  growers  was-  ap- 
proxunately  250  tons,  and  considerable  amount  of 
this  would  be  shipped  fresh.  After  a  lengthy  dis- 
cussion on  the  matter  the  Board  felt  that  due:  to 
these  conditions,  it  would  be  advisable!  tO'  go  on  a 
onei  shift  basis  in  our  cannery,  as  the  warehouse 
space  was  practically  filled  and  movement  of  canned 
merchandise  at  this  time  was  far  less  than  our  pro- 
duction. Winkler  motioned  seconded  by  Gruerrazzi 
that  the  Board  go  on  record  in  favor  of  closing  our 
night  shift  in  the;  cannery  as  soon  as  feasible,  and 
this  matter  be  left  up  to  the  discretion  of  the  Man- 
ager. Motion  unanimously  passed. 

Roberts  motioned,  seconded  by  Cordoza  that  the 
Manager  be  authorized  to  apply  for  a  loan  of  $250,- 
000.00  from  the  Bank  of  America.  Motion  carried. 

Mr.  Wilson  read  in  detail  the  Balance  Sheet  of 
SAGU  as  at  September  30,  1954. 

The  Manager  stated  that  Oerbers  were  interested 
in  purchasing  a  quantity  of  Red  Romes  from  us. 
After  discussing  the  matter,  it  was  felt  that  wei  re- 
view our  requirements  before  a  decision  be  made. 

There  being  no  further  business  to  be  brought  be- 
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fore  the  meeting-  at  this  time,  the  meeting  was  ad- 
journed at  11 :40  p.m. 

/s/  Lee  Guerrazzi, 
Secretary. 

I  certify  that  this  is  a  true  copy. 
/s/  Lee  Guerrazzi, 
Secretary. 


RESPONDENT'S  EXHIBIT  No.  13 

The  following  employees  are  asked  to  report  for 
work  Monday  morning,  October  18th. 

Albini,  Dora;  Allen,  Lois;  Alhnan,  Mildred;  Atn- 
eral,  Isabele;  Armbnist,  Jouce;  Augustin,  Eliza- 
beth; Bartlett,  Marie;  Bate,  Erma;  Bertoli,  Gere^ 
line;  Bills,  Julia;  Bonar,  Julia;  Brennan,  Ruth; 
Brock,  Inez;  Brown,  Gladys;  Butler,  Dolores. 

Caddel,  Mary;  Cameron,  Harriet;  Castuio,  Mary 
Chapson,  Louise;  Chicano,  Virginia;  Clark,  Ruth 
Cuttress,  Valeria;  Davello,  Clara;  Deal,  Ruthie 
DeWitt,  Betty;  Doty,  Esther;  Drake,  Francis. 

Elmore,  Hazel;  Elmore,  Jean;  Elvy,  Cora;  Fish- 
elson,  Ida;  Frank,  Charlotte;  Freyling,  Dolores; 
Freyling,  Marcia;  Gale,  Maude;  Gesek,  Dorothy; 
Gulledge,  Daisy. 

Hack,  Ernestine;  Hardm,  Edna;  Han^is,  Mary; 
Herreias,  Ella;  Howes,  Georgia;  Jacobus,  Vita  R. ; 
Johnson,  Melba;  Johnson,  Willie;  Jones,  Gertrude; 
Koimovsky,  Evelyn;  McAfee,  Bemice;  McDermott, 
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Vita;   McGuire,    Mary;   Malioney,    Groldie;    Mizell, 
Barbara;   Napier,   Rennie;    Niemi,    Selma;   Noble, 
Maiy. 

Peny,  Catherine;  Pesenti,  Claudia;  Reynolds, 
Rosette;  Ponccia,  Anita;  Rettela,  Gertrude;  Reece, 
Gertrude;  Schoenthal,  Elizabeth;  Smith,  Jessie; 
Susoff,  Ruth;  Thorp,  Ilah;  Veach,  Shirley;  Walie- 
land,  Geneva;  Wilson,  Edith;  Zimpher,  Patricia. 

Men 
Anderson,   William;  Augustin,  Willy;   Bennett, 
Laurie;  Bertoni,   Joe;   Bressie,   Elbert;   Chapman, 
Orland;  Coppoek,  Irvin;  Correria,  Frank;  Crown- 
over,  Lee;  DeVilbiss,  Robert;  Donner,  George. 

Falorni,  Adolf o;  Festa,  Enrico;  Foster,  Herman; 
Garcia,  Jose;  Gulledge,  Lonzo;  GuUedgei,  Martin; 
Hall,  Sidney;  Heflin,  A.  C. ;  Higgins,  Edward 
(Jim)  ;  Jiminez,  John;  Johnson,  Raymond;  Jun- 
gers,  Oscar;  Lee,  Robert;  Lewis,  Victor;  Masuoka, 
Frank;  Mills,  Lloyd;  Chicano,  Salvatoe. 

Narron,  Henry;  Neel,  Fay;  Oandason,  Andy; 
Panellin,  Ray;  Papera,  Oliver;  Poggi,  Joseph;  Rod- 
riquez,  Edward;  Smith,  Wayne;  Snodgrass,  Rob^ 
ert;  Struempf,  Steve;  Tallman,  Lester;  Todd,  Ger- 
ald; Tsurumoto,  George;  Wood,  Robert;  Yeager, 
Kenneth. 
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Sebastopol  Apple  Growers 
Deliveries  and  Useage — 1953 

Deliveries  (In  Tons) 

Fresh 8,372.19 

Cannerv 4,583.17 

12,955.36 
Useage  (In  Tons) 

Packed   fresh 4,510.30 

Processors   595.62 

5,105.92 

Delivered  to  dryers 995.94 

H.  A.  Rider    228.16 

Sebastopol  Coop.  Cannery  . . .  155.34 
Cannery   6,470.00 

12,955.36 

Cannery  Production 

Size  303  (1  lb.  1  oz.) 132,269 

111,584 

243,853 

Size  307  (#2)  (20  oz.) 75,256 

48,783 

124,039 

Size  610  (6  Ib.-lO  oz.) 3,441 

4,896 

8,337 

Size  211  (8  oz.)  (Packed  by  S.C.C.) 13,770 
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RESPONDENT'S  EXHIBIT  No.  16 

Sebastopol  Apple  Growers'  Union 

Sebastopol,  Calif. 

Deliveries  to  Sebasitopol  Cooperative  Cannery 

1954 


Date 

W  eis^ht 

Date 

W  eight 

7-23 

10,274 

9-21 

9,926 

10,218 

9,912 

7-24 

10,909 

19,958 

10,195 

9,909 

10,300 

9,900 

7-26 

9,860 

9,935 

10,133 

9-22 

10,075 

7-27 

9,924 

9,972 

10,143 

10,086 

10,162 

10,269 

10,203 

10,189 

7-29 

37,800 

20,464 

9-13 

30,240 

30,240 

10,138 

9-23 

30,240 

10,235 

10,329 

10,135 

10,252 

32,776 

20,558 

9,572 

9-23 

10,075 

9-14 

10,149 

20,247 

9,975 

10,329 

26,384 

9-24 

9,729 

30,240 

10,015 

9-16 

9,852 

19,927 

10,220 

10,528 

19,957 

9-27 

23,520 

19,574 

6,720 

19,880 

7,659 

20,072 

3,349 

9-20 

30,240 

5,674 

9-21 

20,160 

9,203 

9,855 

8,576 

9,855 

9,832 

10,012 

17,896 

9,835 

19,574 

1310       National  Labor  Relations  Board  vs. 
Respondent's  Exhibit  No.  16 — (Continued) 


Date 

Weifi^ht 

Date 

Weight 

9-28 

1,489 

10-2 

10,126 

10,335 

10,195 

19,798 

10,186  , 

10,072 

8,346  1 

20,184 

21,704  1 

9,843 

10,209  J 

19,988 

20,10l| 

10,103 

10,675 

10,072 

20,447  , 
10,189  1 

20,081 

9-29 

4,898 

20,358 

4,020 

10,309 

811 

10-4 

19,584 

10,305 

10,138 

20,030 

20,164 

10,152 

5,744  i 

19,735 

9,516  ^ 

9-30 

9,001 

10-  5 

5,674 

9,778 

5,472 

9,755 

19,841 

10,083 

20,073 

10,118 

9,558 

20,084 

19,947 

9,889 

9,598 

19,824 

10,418 

1,938 

20,327 

0-  1 

10,126 

9,915 

19,870 

20,507 

10,275 

10-  6 

10,112 

9,889 

20,421 

19,901 

10,072 

9,975 

10,672 

19,607 

19,944 

10,092 

10-  7 

10,812 

0-1 

20,107 

20,538 

9,406 

21,090 

10,292 

10,129 

20,504 

20,364 

Sebastopol  Apple  Growers  Union  1311 
Respondent's  Exhibit  No.  16 — (Continued) 

Date             Weight  Date             Weight 

10-7                 10,255  10-11                 9,675 

20,284  9,615 

10,312  20,310 

10,212  10-12                20,000 

10,335  10,752 

20,664  20,107 

10,138      '  10,152 

10-  7                10,242  20,720 

18,627  9,769 

10,035  19,507 

10,408  11,052 

10,135  10-13                  9,832 

10,125  9,829 

21,204  10,275 

10-  8               10,438  20,804 

10,769  9,829 

10,375  20,756 

20,516  10,375 

10,412  21,416 

10,649  10,432 

20,293  10-14                  9,959 

9,895  19,850 

20,401  10,049 

20,224  9,992 

9,572  20,187 

9,864  9,823 

19,338  19,696 

19,747  10-15                19,576 

9,733  9,972 

5,600  3,450 

10-11                19,987  8,627 

9,858  8,627 

10,152  

20,158  2,865,602 


1312       National  Labor  Relations  Board  vs. 
RESPONDENT'S  EXHIBIT  No.  17 

Sebastopol  Apple  Growers'  Union 
Sebastopol,  Calif. 

Deliveries  to  H.  A.  Rider  &  Sonsi — 1954 


Date 

W  eight 

Date 

W  eight 

8-9 

39,569 

9-  8 

34,648 

a-18 

35,163 

9-  9 

35,210 

8-21 

36,140 

9-10 

35,142 

8-23 

30,802 

9-11 

34,930 

8-25 

36,388 

9-15 

33,856 

9-  3 

35,511 

9-17 

24,484 

411,843 
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RESPONDENT'S  EXHIBIT  No.  22 


195^  ANNUAL  AGRICULTURAL  RKPQRT  FOR  SCKCHA  COUNCT 

CCIIPILED  BY  THE  SCKCIIA  C0UNT3C  DEPARHJENT  OF  ACRICULTDRE 

raUIT  AND  NUT  CROPS 


BEARINC 

CROSS  FARU 

OP 

ACREAGE 
5,590 

PRODUCTION 

VALUE  1/ 

TOTAL 

eneteln 

\  ^    ■<  -/ 

esb  2J 

11,772' tons 

6 

*  75.64 

1     890, 4X 

trned 

19,888' tons 

6 

56.31 

1,119,893 

ice-Cider 

4, 342^ tons 

6 

25.24 

109,579 

es 

180  tons 

6 

40.00 

7,200 

Degar 

2,245'' tons 

ii 

12.00 

26,940 

ied 

2LlM1  green 

tons  6> 

57.16 

1.608.675 

66,570  total  tone 

1 

i  3,762,721 

ft 

3,073 

eahy 

6,577  tons 

& 

103. a 

680,127 

tmed 

17,722  tons 

ft 

63.45 

1,124,498 

ice-Cider 

2,925  tons 

ft 

27.85 

81,454 

negar 

260  tons 

ft 

12.00 

3,120 

ied 

9,248  green 

tons  6 

58.12 

537,540 

36,732  total 

tons 

1 

2,426,739 

m. 

506 

ocessed 

572  tons 

ft 

300.00 

171,600 

eab 

95  tons 

ft 

375.00 

35,625 

207,225 

.  WINE 

11,351 

ack 

22,452  tons 

ft 

50.00 

1,122,600 

ite 

1,778 

6,048  tons' 

ft 

43.00 

260.064 

1,382,664 

lined 

8,453  tons 

ft 

72.50 

612,843 

ctar  &  Juices 

764  tons 

ft 

45.00 

34,380 

esh 

50  tons 

ft 

80.00 

4,000 

ied 

975  green 

tons  ft 

40.00 

39.000 

690,223 

119 

aned 

272  tons 

6 

53.50 

U,552 

esb 

500  lugs 

m 

1.50 

750 

15,302 

ench 

13,821 

12,971  tons 

ft 

250.00 

3,242,750 

perial 

2,320 

874  tons 

ft 

340.00 

297,160 

verted 

4,139  tons 

ft 

40.00 

165,560 

3,705,470 

S 

1,504 

504  tons 

ft 

420.00 

211,680 

CRCHARD 

155 

15.500 
♦12,a7,524 

ked  fruit  delivered  to  packing  house  or  processor, 
avenstein  -  560,540-42  lb.   box  ft  *1.60. 
tes  -  298,966-^44  lb.  box  «  ♦2.33. 
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RESPONDENT'S  EXHIBIT  Xo.  23 

1953  AMHUAL  ACSICULTURAL  EEPOBT  FOE  SOMCMA  COUMTT 

CCMPILH)  BY  THE  SOUCMA  COUNTY  DEPAHTMHff  OF  AGEICDLTUHE 

FHDIT  AND  NUT  CHOPS 


BEABING 

CSOSS  FABM 

CROP 

ACHEACS 

PHODUCTIOM 

VALUE  1/ 

TOTAL 

K 

ih  2/ 

•ayen  stein 

5,a6 

584,125  boxes 

1  %       2.22 

♦1,296,757 

ite  Varieties 

2,910 

195,285  boxes 

»          2.98 

581,949 

lessed 

•ayenstein 

16,322  tons 

1        56.88 

928,395 

mned 

lice-Cider 

4,255  tons 

\     yi.i^ 

160,413 

ite  Varieties 

12,549  tons 

1        71.26 

894,242 

mned 

lice-Cider 
raren  stein 

1,914  tons 

1        40.19 

76,924 

17,000  green 

tons  ( 

1        44.27 

752,590 

ite  Varieties 

11,250  green 

tons  < 

1        70.00 

787,500 

Lb  and  Cores 

11,877  tons  y        i 

1          7.30 

86.702 

Lnegar-Wine 

1  5,565,472 

ffllBS 

518 

recessed 

832  tons 

1      260.00 

216,320 

resh 

100  tons 

\      300.00 

30.000 

246,320 

PBS.  nue 

11,689 

Lack 

22,500  tons 

\        43.75 

984,375 

lite 

5,500  tons 

\        33.75 

185.625 

1,170,000 

B 

1,802 

umed 

4,406  tons 

»        72.50 

319,435 

ried 

290  green 

tons  < 

1        17.50 

5,075 

resh 

50  tons 

1        80.00 

it.OOO 

328,510 

C_ 

132 

anaed 

48  tons 

\        58.00 

2,784 

resh 

1,000  lags 

I          1.50 

1.500 

4,284 

ra 

pcttcb 

13,778 

9,072  tons 

\      250.00 

2,268,000 

■perial 

2,362 

1,031  tons 

1       300.00 

309.300 

2,577,300 

IWS 

1,480 

430  tons 

\ 

\      450.00 

193,500 

:.  CBrnAWi 

125 

> 

12.500 
110,097,886 

Itked  frait  delirered  to  packing  house  or  processor. 

Fresh  apples  -  Grarensteins,  42  poxmd  box;  Lates,  44  poond  box. 

Do  not  inelode  this  figure  in  calculating  total  production  -  a  bj'-produet  of 
eaaned  and  dried  apples. 
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CERTIFICATE 

This  is  to  certify  that  the  attached  proceedings 
before  the  National  Labor  Relations  Board  for  the 
20th  Region  in  the  matter  of:  Sebastopol  Apple 
Growers  Union  and  Greneral  Truck  Drivers^  Ware- 
housemen and  Helpers  Union,  Local  'No.  980,  AFL, 
Case  No.  20-CA-1035  and  Sebastopol  xipple  Grow- 
ers Union,  Employer,  and  General  Truck  Drivers, 
Warehousemen  and  Helpers  Union,  Local  No.  980, 
I.B.T.W.C.  &  H.  of  America,  AFL,  Petitioner,  Case 
No.  20-RC-2637,  were  had  as  therein  appears,  and 
that  this  is  the  original  transcript  thereof  for  the 
files  of  the  Board. 

ACME  REPORTING  COMPANY, 

Official  Reporters. 
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JEROME  D.  FENTON, 

General  Counsel, 
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Associate  General  Counsel, 
MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel, 
OWSLEY  VOSE, 
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Attorneys, 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16117 
National  Labor  Relations  Board,  petitioner 

V. 

Sebastopol  Apple  Growers  Union,  respondent 


ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  proceeding  is  before  the  Court  on  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  the  respondent  on  August 
27,  1957,  pursuant  to  Section  10(c)  of  the  National 
Labor  Relations  Act,  as  amended  (61  Stat.  136,  65 
Stat.  601,  72  Stat.  945,  29  U.S.C,  Sees.  151,  et  seq.),"- 
herein  called  the  Act.  The  Board's  decision  and 
order  (R.  197-201)  are  reported  in  118  N.L.R.B.  1181. 
This  Court  has  jurisdiction  mider  Section  10(e)   of 

^  The  relevant  statutory  provisions  are  reprinted  in  the  Ap- 
pendix, infra,  pp.  43-45. 

(1) 


the  Act,  the  unfair  labor  practices  having  occurred  in 
Sebastopol,  California,  within  this  judicial  circuit.^ 

STATEMENT   OF  THE  CASE 

I.  The  Board's  findings  of  fact  and  conclusions  of  law  ^ 

In  summary,  the  Board  found,  upon  charges  filed 
by  General  Truck  Drivers,  AVarehousemen  and  Help- 
ers Union,  Local  No.  980,  AFL,  herein  called  the 
Union,  that  respondent  violated  Section  8(a)(1)  of 
the  Act  by  interrogating  its  employees  concerning 
their  union  sympathies,  threatening  reprisals  against 
supporters  of  the  Union,  promising  benefits  to  em- 
ployees who  refrained  from  union  activity,  and  re- 
quiring applicants  for  employment  to  answer  questions 
divulging  their  union  affiliations.  The  Board  also 
found  that  respondent  violated  Section  8(a)(3)  and 
(1)  of  the  Act  in  connection  with  the  mass  layoff  of 
143  employees  and  the  discharge  of  3  employees.  The 
subsidiary  facts  on  which  these  findings  rest  are 
summarized  below: 

A.  Respondent's  interference,  restraint,  and  coercion 
1.  Background;  the  Union's  organizational  campaign 

Late  in  July  1954  shortly  after  respondent's  1954 
seasonal  operations  began,  Angelo  Bertolucci,  presi- 
dent of  the  Union,  and  Ray  Rhodes,  its  secretary- 

^  Kespondent,  a  California  cooperative  corporation  engaged  in 
packing,  canning,  and  shipping  apples  and  apple  products  at 
its  plant  at  Sebastopol,  California,  makes  substantial  interstate 
purchases  and  sales;  no  jurisdictional  issue  is  presented  (R.  17- 
18). 

'  The  Board  adopted  the  findings  and  conclusions  of  the  Trial 
Examiner  (R.  198). 


treasurer,  came  to  the  plant  and  spoke  with 
respondent's  general  manager,  Elmo  Martini  (R.  19- 
20;  213-214;  295-296,  787-788).  Rhodes  told  Martini 
that  quite  a  few  employees  had  signed  union  authori- 
zation cards,  and  he  requested  permission  to  talk  to 
the  employees  (R.  20;  215-217,  299,  788).  Martini 
refused  permission,  and  told  the  Union  representa- 
tives that  they  could  do  what  they  wanted  off  the 
premises  (R.  10;  217,  299,  788).  Martini  agreed,  in 
response  to  Rhodes'  request,  to  bring  the  question  up 
before  a  meeting  of  respondent's  Board  of  Directors 
scheduled  for  that  evening  (R.  20;  217,  788-789). 
At  this  meeting  after  considerable  discussion,  Ezra 
Briggs,  one  of  respondent's  directors,  suggested  that 
Martini  ''contact  Mr.  Jack  Rossi  *  *  *  an  expert  on 
matters  of  this  type  to  find  out  what  favorable  action 
we  could  take  to  discourage  the  APL  from  causing 
any  disturbance  among  our  employees"  (R.  20-21, 
871-875). 

On  August  17, 1954,  a  substantial  number  of  the  em- 
ployees having  signed  Union  authorization  cards,  the 
Union  filed  a  petition  with  the  Board  requesting  an 
election  among  respondent's  employees.  The  hearing 
on  this  petition  took  place  September  19  and  sub- 
sequently the  election  was  scheduled  for  October  19 
(R.  36;  417). 

A  Union  meeting  was  held  on  the  night  of  October 
13  at  which  Union  buttons  were  distributed  among  the 
employees.  The  next  morning  a  majority  of  the  day 
shift  employees  wore  the  buttons  at  work  (R.  55 ;  387- 
388,  455,  576-577,  601-602,  628-629,  649,  653-654). 


2.  Respondent's  unlawful  interrogation  and  threats 

a.  The   activities   of   Superintendent  Beavers 

Shortly  after  respondent's  Board  of  Directors' 
meeting  in  July  at  which  the  advent  of  the  Union  was 
discussed,  respondent's  superintendent,  Darrel  Beav- 
ers,* summoned  employee  Gloria  Pate  ^  to  his  office 
(R.  23;  698).  Beavers  told  Pate  that  he  wanted  to 
talk  to  her  about  the  Union's  anticipated  organiza- 
tional drive  (R.  13;  698-699).  He  indicated  that 
Pate  "was  supposed  to  have  had  something  to  do  with 
the  Union  at  Marzana's"  (where  Pate  had  previously 
worked  under  Beavers'  supervision),  and  *'they  asked 
me  here  if  you  had  anything  to  do  with  the  Union  and 
I  told  them  no ;  *  *  *  because  I  don't  want  you  to  lose 
your  job  and  I  know  you  would  lose  your  job  if  I  had 
told  them  yes"  (R.  23;  698-699).  Beavers  told  Pate 
that  she  might  be  blackballed  if  she  returned  to 
Marzana  because  of  her  union  connections  there,  and 
he  advised  Pate  not  to  participate  in  any  organizing 
activities,  because  it  would  ''be  bad  on"  him  and  Pate 
would  be  fired  (R.  23-24 ;  699) . 

b.  The   activities   of  Plant  Manager  Martini 

Pate  and  Lindsay  were  among  the  more  active  ad- 
herents of  the  Union  and  on  the  Union  committee  (R. 
26-27;    QQ4:,    700-701,    706,    1257-1258).^    Early    in 

■*  Beavers  left  respondent's  employ  several  days  after  this  in- 
cident; Leonard  Duckworth  succeeded  him  as  plant  superin- 
tendent (R.  13;  230,  249,  697). 

^  Pate  testified  as  Gloria  Lee  de  Font,  her  married  name,  but 
will  be  referred  to  herein  by  her  maiden  name  (R.  26,  134;  697). 

*  In  fact,  these  two  and  a  third  employee  were  reported  to 
Superintendent  Duckworth  early  in  August  by  supervisor  Edna 
Hardin  as  "agitators  for  the  Union"  (R.  26-27;  1166). 


August,  Plant  Manager  Martini  stopped  at  the  work 
station  of  Pate  and  Lindsay,  and  asked  them  what  they 
thought  about  the  Union  (R.  27;  664^665,  669,  702-3). 
Both  girls  answered  that  it  was  *'a  pretty  good  deal" 
(ibid.).  Martini  then  advised  them  that  they  did  not 
know  what  they  were  getting  into,  that  although  they 
might  get  more  money  if  the  Union  got  in,  they  would 
have  to  pay  out  more  in  dues  and  initiation  fees  (R. 
27-28;  664^665,  669,  702-3).  Late  in  September, 
Martini  gave  Pate  and  Lindsay  a  newspaper  clipping 
about  certain  financial  irregularities  of  a  sister  local  of 
the  Union,  and  asked  them,  ''Now,  what  do  you  think 
of  the  Union?''  (R.  34;  668-669,  704-705).  Martini 
subsequently  warned  them  that  ''if  the  plant  would  go 
Union  *  *  *  he'd  close  it  down,  that  he'd  lose  too 
much  money  if  it  went  Union,  that  he'd  closed  his 
plant  there  in  Santa  Rosa  on  account  of  the  Union" ' 
(R.  29-31 ;  667-668,  705,  717) . 

On  September  22,  employees  Lila  Layman  and 
Orice  Storey  were  summoned  to  Martini's  of&ce  (R. 
37;  322-324,  348-350).  Manager  Martini  talked  at 
some  length  against  the  Union,  advising  Layman  and 
Storey  that  they  should  think  the  matter  over  carefully 
before  getting  involved  (R.  37-38;  348-350,  442-445). 
Martini  then  forbade  Layman  from  talking  about  the 
Union  on  Company  property  (R.  38-39;  324,  349,  444). 

About  the  first  of  October,  Martini  told  a  group  of 
women  employees,  in  response  to  a  question  by  one 

'  Martini  had  been  employed  by  R.  Taylor  Company  in  Santa 
Rosa  from  1943  to  1952  (R.  30;  945).  The  plant  was  union- 
ized, and  it  closed  in  1952  (R.  30;  954-955). 
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of  them  as  to  why  "he  wouldn't  go  union,"  that  "he 
would  close  the  plant  down  rather  than  to  see  it  go 
union,  because  he  couldn't  afford  to  pay  union  wages" 
(R.  34-35 ;  409-410,  412,413,  445-446). 

In  early  October,  Lindsay  was  working  at  other 
than  her  usual  location,  and  Martini  asked  her  what 
she  was  doing  there.  When  Lindsay  replied  that  she 
was  there  on  relief.  Martini  said,  "Well,  what  are  you 
trying  to  do,  change  them  over  to  the  Union?"  Lind- 
say denied  this,  and  Martini  said,  "I  bet  you  are  cam- 
paigning for  them  *  *  *  I  ought  to  put  you  over  with 
Mr.  Storey,  you  two  could  have  a  ball"  (R.  64;  670). 

On  October  15,  as  shown  more  fully  hereinafter, 
respondent  laid  off  more  than  half  its  employees  (R. 
68-72;  1120-1230,  see  pp.  15-18,  infra).  On  October 
19,  the  scheduled  election  took  place*  (R.  19,  56;  417, 
1202-1203).  Even  after  the  election.  Plant  Manager 
Martini  remained  interested  in  the  union  persuasion 
of  its  employees.  On  the  evening  of  the  election  Mar- 
tini met  Marie  Tripp,  who  had  been  laid  off  on  Octo- 
ber 15,  and  sought  to  ascertain  Tripp's  attitude 
toward  the  Union  by  asking  how  the  election  returns 
suited  her  (R.  52-53;  656-657,  927-929). 

Late  in  October,  after  the  layoff  and  the  election, 

*  The  results  of  this  election  were  inconclusive  because  of  the 
large  number  of  challenged  ballots.  The  Union  received  27 
votes,  73  were  against  the  Union,  and  111  ballots  challenged 
(R.  1202-1203).  Although  the  representation  case  was  consoli- 
dated with  the  instant  proceeding  for  hearing,  it  is  not  in  issue 
now,  as  the  Board  granted  the  joint  request  of  respondent  and 
the  Union  to  withdraw  the  petition  in  the  representation  case 
(R.  198). 


Lila  Layman  and  Mary  Russell  came  to  the  plant  look- 
ing for  work.  Martini  informed  them  that  no  jobs 
were  then  available  and  added,  in  substance,  that  they 
should  have  thought  it  over  seriously  before  getting 
involved  with  the  Union  ''deal"  (R.  53-55;  414-416, 
448^50). 

c.  The  activities  of  Floorlady  Herrerias 

Ella  Herrerias,  the  floorlady  on  the  night  shift  (R. 
31;  229-230)  also  openly  campaigned  against  the 
Union.  In  late  August  or  early  September,  Herrerias 
threatened  a  group  of  employees  that  any  who  signed 
Union  pledge  cards  or  ''talked  union"  would  immedi- 
ately lose  their  jobs  (R.  31-32;  407-409).  She  added 
that  someone  from  the  Company  would  be  at  Union 
meetings,  that  respondent  would  learn  which  em- 
ployees attended,  and  that  respondent  would  dis- 
charge them  (R.  31;  409). 

At  about  the  same  time,  Herrerias  cautioned  em- 
ployee Eva  Lee,  in  the  presence  of  a  group  of  women 
employees  who  were  discussing  the  Union,  "Don't  get 
my  girls  all  excited  about  the  Union  because  *  *  * 
if  you  do  *  *  *  you  are  going  to  get  blackballed  from 
every  job  around  here"  (R.  32;  394-395,  423,  432). 
Herrerias  also  threatened  the  group  with  layoffs  if 
they  did  not  stop  talking  about  the  Union  (R.  32; 
395-396,  409). 

A  few  days  later,  early  in  September,  Herrerias 
warned  a  group  of  employees  in  the  women's  rest 
room,  "If  you  girls  think  I  am  tough  now,  wait;  if 
the  Union  gets  in,  I'll  show  you  how  tough  I  can  be" 
(R.  32-33;  397). 
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Early  in  October,  Herrerias  told  Ernestine  Hack 
and  Erma  Bate  that  she  was  making  up  a  list,  and 
promised  that  those  who  would  ''stick"  with  her 
would  be  assured  of  a  job.  Herrerias  threatened 
that  employees  who  did  not  abandon  the  Union  would 
be  ''blackballed,"  and  there  would  be  "some  weeding 
out  done"   (R.  41-42;  423,  432). 

On  another  occasion  in  October,  Herrerias  com- 
mented to  Hack  and  Bate  that  "if  the  place  went 
union  we'd  close  down"  (R.  41;  422-^23,  431). 

3.  Respondent's  adoption  of  a  new  application  form  which  requires 
applicants  for  employment  to  reveal  their  union  affiliations 

In  1954  and  earlier  years,  respondent  used  a  short, 
one-half  page  application  blank  (R.  115;  1297). 
Before  the  1955  season  began,  it  adopted  a  new  form 
of  application  blank,  covering  both  sides  of  a  full- 
size  sheet,  and  containing  the  following  question: 
"25.  To  what  Trade,  Professional  or  other  organiza- 
tions are  you  a  member:  (Do  not  name  any  organi- 
zation which  would  reveal  your  race,  religion,  color, 
or  ancestral  origin)"  (R.  115-116;  1172,  1205-1206). 
The  concluding  paragraph  of  the  blank  was  as 
follows:  "I  understand  that,  in  the  event  of  my 
employment  by  the  Company,  I  shall  be  subject  to 
dismissal  if  any  of  the  information  I  have  given  in 
this  application  is  false  or  if  I  have  failed  to  give 
any  material  information  herein  requested"  (R. 
1206).  The  Board  concluded  that  job  applicants  in 
the  categories  employed  by  respondent  would  nor- 
mally interpret  question  25  as  requiring  disclosure 
of  their  union  affiliation,  if  any  (R.  116-119). 
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Upon  the  basis  of  the  conduct  described  in  the 
foregoing  paragraphs  the  Board  concluded  that 
respondent  had  interfered  with,  restrained,  and 
coerced  its  employees  in  violation  of  Section  8(a)(1) 
of  the  Act. 

B.  Respondent's  illegal  discrimination  against  employees 
1.  The  discharge  of  Orice  Storey  on  September  22 

Storey,  who  had  worked  for  respondent  in  the  1953 
season,  returned  for  the  1954  season  on  July  16  (R. 
120;  333).  A  good  worker,  she  began  as  an  apple 
sorter,  but  was  soon  made  a  trimmer  because  of  her 
speed  at  that  work  (R.  120;  1170-1171). 

In  early  August,  shortly  after  the  Union  instituted 
its  organizing  drive,  Plant  Superintendent  Duck- 
worth and  Night  Foreman  Charles  Williams  ap- 
proached Union  President  Bertolucci  and  another 
individual  who  were  handing  out  Union  authorization 
cards  and  literature  on  the  highway  at  the  exit  from 
the  parking  lot  (R.  25;  334-335,  552).  As  employee 
Clarence  Storey,  accompanied  by  his  wife,  Orice,  and 
another  employee,  were  leaving  the  parking  lot  in 
their  car  on  this  occasion,  they  stopped  at  the  high- 
way. As  they  did  so  Superintendent  Duckworth 
handed  Orice  Storey  two  Union  application  cards  and 
said  '*As  you  leave,  hit  that  man  with  these"  (R» 
25-26,  335-336,  552.  Williams,  who  accompanied 
Duckworth,  turned  to  Clarence  Storey  and  said, 
"Storey,  do  your  country  a  good  deed  and  run  over 
that  guy";  both  Duckworth  and  Williams  pointed  to 
the  Union  representative  (R.  25-26;  336,  552-553). 
Both   Storeys  ignored  these  suggestions,   signed  the 


10 

authorization  cards,  and  mailed  them  to  the  Union 
(R.  120;  334-337,  551-552,  1258-1263). 

Orice  Storey  became  a  member  of  the  Union's  day 
shift  organizing  committee  (R.  120;  339,  1257-1258).' 
She  passed  out  Union  pledge  cards  at  and  near  the 
plant  in  the  ensuing  weeks,  during  lunch  time  and 
before  and  after  the  day  shift's  hours  (R.  120;  337- 
342).  Storey  invited  supervisor  Hardin,  day-shift 
floorlady,  to  a  Union  meeting  some  time  in  August, 
but  Hardin  declined  the  invitation,  saying  she  would 
like  to  come  but  that  if  she  did  there  would  be  too 
much  "yak,  yak"   (R.  120-121,  342-343,  1169-1170). 

On  September  22,  Union  representatives  on  the 
highway  in  a  sound  truck  urged  employees  over  the 
loud  speaker  to  get  a  committee  together  and  ask 
Martini  if  he  would  meet  with  the  Union  represent- 
atives to  discuss  a  consent  election  (R.  36;  439^40, 
344).  Lila  Layman,  Orice  Storey,  and  Mary  RusseU 
recruited  several  other  employees  and  attempted  to 
see  Martini  (R.  36-37;  440-441,  345).  Floorlady 
Edna  Hardin  then  asked  the  group  of  women,  who 
were  standing  around,  why  they  did  not  punch  in, 
and  they  told  her  they  were  waiting  to  see  Martini 
(ibid).  Hardin  then  informed  Martini  that  Orice 
Storey  wanted  to  talk  to  him.  Martini  came  down 
to  the  group  of  women  standing  about  (between  25 
and  75)  and,  when  Storey  and  Layman  asked  him 
to  meet  with  the  Union  representatives,  he  said  he 
was  unwilling  to  consent  to  an  election  (R.  37;  441- 

®  There  were  22  other  members  of  the  day  shift  organizing 
committee,  and  11  members  of  the  night  shift  organizing  com- 
mittee   (R.   108;    1257-1258). 
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442,  246,  347).  The  same  afternoon,  Martini  sum- 
moned Layman  and  Storey  to  his  office  and,  after 
cautioning  them  not  to  get  involved  with  the  Union, 
directed  them  to  cease  ** talking  union"  on  respond- 
ent's property  (supra,  p.  5). 

Two  days  later,  on  Saturday,  September  25,  Orice 
Storey  was  discharged  (R.  123-126 ;  238-241) .  Storey 
had  been  ill  with  a  cold  on  Friday  and  Saturday, 
although  she  worked  most  of  the  time  those  two  days 
(R.  122;  350-352,  1152-1154).  About  11  a.  m.  on  Sat- 
urday, less  than  an  hour  before  the  day  shift  ended. 
Storey  informed  Hardin  that  the  aspirin  she  had  been 
taking  was  not  working,  and  obtained  her  permission 
to  check  out  (R.  122;  352,  1154).  After  opening  up 
the  windows  on  her  car.  Storey  walked  back  to  the 
cannery  to  wait  while  her  car  cooled  off  (R.  122;  352- 
353,  1154).  A  number  of  night  shift  employees  who 
were  standing  around  waiting  for  their  shift  to  start 
called  Storey  over  and  asked  her  about  a  Union  meet- 
ing set  for  the  following  week  (R.  122-123;  352-353, 
1155) .  Chicano,  one  of  the  inspectors,  went  up  to  the 
balcony  outside  the  superintendent's  office  and  in- 
formed Duckworth  that  Storey  "was  all  the  time  both- 
ering her  about  joining"  the  Union  (R.  124;  778-779). 
Duckworth,  after  consulting  with  Plant  Manager 
Martini,  went  down  to  find  out  what  Storey  was 
doing  and  reported  back  that  Storey  was  ill  and  had 
checked  out  (R.  123-124;  238,  243,  353-355).  When 
Martini  ascertained  that  Storey  had  actually  punched 
out,  he  instructed  Duckworth  to  ask  her  to  leave  (R. 
124r-125;  243,  317,  776-778).  When  Duckworth  did 
so,  Storey  replied  that  it  was  hot  outside  and  that 
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she  was  not  bothering  any  one.  Duckworth  then  in- 
formed Martini  that  Storey  refused  to  leave  (R.  24; 
238,  242-244,  355,  777-782,  316-318).  Martini  there- 
upon directed  Duckworth  to  see  that  Storey  left  and 
never  came  back  (R.  124;  243,  317-318).  Upon  re- 
ceiving these  instructions.  Storey  went  to  her  car  and 
waited  for  her  husband  to  complete  his  shift  (R.  125 ; 
355-357). 

Martini  and  Duckworth  then  called  Clarence  Storey 
from  his  post.  Martini,  according  to  Storey,  told  him 
that  his  wife  was  "trying  to  form  a  committee  on  the 
night  shift.  I  want  you  to  fire  her  and  get  her  out" 
(R.  12^127;  568-570).^°  Storey  replied  that  if  Mar- 
tini wanted  to  fire  her,  that  was  for  him  to  do  (R. 
125;  569-570).  He  added  that  his  wife  had  punched 
out  and  was  on  her  own  time,  and  Martini  responded, 
**I  forbid  talking  union  on  cannery  property  *  *  * 
Why  don't  they  get  their  —  committees  and  get 
it  over  with.  *  *  *  You  know  I  am  the  boss,  I  am  the 
manager,  I  run  this  cannery.     Why  in  the  —  don't 

you  get  Bertolucci  and  Rhodes  to  shut  the place 

down"  (R.  126;  570).  Martini  warned  Storey  that 
the  next  time  he  received  a  complaint  about  Storey 
leaving  his  post  he  would  fire  him  also  (R.  126; 
243-244). 

Later  that  day,  employees  Joanne  Schwartz  and 
Eloyce   Mounger,   while   in   respondent's   office,   saw 

"  Although  Clarence  Storey  was  a  nonsupervisory  employee, 
and  therefore  not  in  a  position  to  discharge  his  wife,  the  Trial 
Examiner,  upon  conflicting  evidence,  credited  Storey's  testi- 
mony quoted  above  (H.  127).  Apparently  what  Martini  meant 
was  that  he  wanted  Storey  to  notify  his  wife  that  she  was 
fired. 
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Martini  rush  in  and  heard  him  declare  excitedly  to  one 
of  the  men  in  the  office,  ''That  damn  Storey  woman 
*  *  *  she's  always  talking  about  the  union  *  *  *  I 
am  going  to  get  rid  of  her  *  *  *  I'd  rather  see  the 
place  closed  down  than  see  it  go  union"  (R.  132-133; 
615-617,  729-732).  About  ten  minutes  later  Schwartz 
asked  Floorlady  Hardin  if  Storey  had  been  dis- 
charged and  if  so,  why.  Hardin  replied  that  she  had, 
and  added  that  respondent  could  not  ''have  that  kind 
of  people  around  that  talk  about  the  union  all  the 
time"  (ihid.). 

The  following  Monday,  September  27,"  Orice 
Storey  came  back  to  the  plant  with  Majorie  Byrd, 
and  the  two  women  and  Clarence  Storey  went  up  to 
Martini  (R.  127-128;  574-576,  599-601).  Orice  Storey 
asked  Martini  if  she  had  been  discharged,  and  Martini 
replied  "Yes,  Ma'am,  you  are  fired  and  that's  final" 
(R.  127-128;  360-361,  575-576).  When  Orice  asked 
if  her  work  had  been  satisfactory.  Martini  replied, 
"Yes,  you  were  a  good  worker,  but  I  cannot  have  you 
talking  up  this  union  thing  and  agitating  among  the 
other  girls  and  forming  committees.  You  are  fired 
and  that's  final  and  your  husband  has  your  check." 
(ibid.) 

Rejecting  the  contention  that  respondent  had  dis- 
charged Storey  for  gathering  a  group  of  women  to 
talk  in  a  dangerous  location  (discussed  at  p.  36, 
infra),  the  Board  concluded  that  respondent  had  dis- 
charged her  because  of  her  Union  activities,  in  vio- 
lation of  Section  8(a)(3)  of  the  Act  (R.  133). 

^*  The  Trial  Examiner  inadvertently  stated  that  this  incident 
occurred  October  18  (R.  127). 

500059—59 3 
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2.  The  layoff  of  October  15 

a.  Respondent  commences  having  the  Co-op  process 
apples  at  additional  expense 

On  September  13  in  the  midst  of  the  Union's  or- 
ganizing drive,  respondent  began  shipping  apples  to 
another  cannery,  the  Co-op,  for  processiQg  (R.  7'8; 
904-905,  1309-1311).  Between  September  13  and  Oc- 
tober 15  respondent  shipped  apples  every  other  day  or 
two  to  the  Co-op,  delivering  1,358  tons,  in  all,  during 
this  period  (R.  78;  1298-1300,  1309-1311)/^  In  all  of 
1953  it  shipped  only  155  tons  of  apples  to  the  Co-op 
and  it  sent  no  apples  to  the  Co-op  in  1951  and  1952 
(R.  1268). 

About  a  week  after  respondent  began  shipping 
apples  to  the  Co-op,  employee  Frank  Unciano,  not  a 
Union  member,  asked  Plant  Superintendent  Duck- 
worth why  respondent  was  sending  apples  to  the 
Co-op.  Duckworth  answered  that  he  was  ''trying  to 
finish  all  the  apples  as  fast  as  they  could,  because  they 
were  afraid  the  Union  was  going  to  get  in  *  *  *" 
(R.  87-88;  515-517).  Duckworth  added  that  ''he 
don't  want  to  do  business  with  the  unions,  he  don't 
want  to  sign  or  whatever  happens  *  *  *"  (R.  88; 
517). 

Having  the  apples  processed  by  the  Co-op  was 
more  costly  to  respondent  than  camiing  the  apples  at 
its  plant.  It  had  to  pay  the  Co-op  $1.58  for  every 
case  of  apple  sauce  camied.     In  addition,  respondent 

^^  Earlier  that  season  respondent  had  shipped  74  tons  of 
apples  to  the  Co-op  in  order  to  have  it  process  an  order  for 
small  cans  which  it  lacked  the  equipment  to  handle  (R.  78, 
n.  35.) 
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had  to  pay  the  transportation  charges  involved  in 
shipping  the  apples  to  the  Co-op  and  delivering  the 
finished  products  back  to  respondent's  warehouses 
(R.  82-83;  1268). 

b.  Respondent  accelerates  its  seasonal  curtailment  of 
operations,  laying  off  a  disproportionate  number  of 
Union  members 

On  October  12,  shortly  before  the  election,  respond- 
ent decided  to  reduce  its  operations  by  one  shift. 
According  to  respondent  this  decision  was  due  to  the 
fact  that  its  warehouses  were  filling  up  and  the  apples 
in  prospect  after  October  15  could  be  handled  by  one 
shift  (R.  68-79,  73;  1299).  The  selection  of  em- 
ployees to  be  laid  off  was  made  by  Superintendent 
Duckworth,  Floorlady  Herrerias,  and  Nightshift 
Foreman  Williams  after  receiving  lists  of  employees 
to  be  retained  from  other  supervisors  (R.  68-69 ;  762- 
766,  884-886).  Ability  and  seniority  were  assertedly 
the  determinative  factors  in  selecting  employees  to  be 
retained  (R.  98;  765). 

On  October  15,  respondent  called  its  employees  to  a 
meeting  "  and  announced  that  one  shift  would  have  to 
be  laid  off  because  of  a  shortage  of  warehouse  space 
and  that,  insofar  as  possible,  layoffs  would  be  in  order 
of  seniority  (R.  69-70;  388-392,  617-620,  708,  972-973, 
1204).  Paul  Bondi,  chairman  of  respondent's  Board 
of  Directors,  informed  the  employees  at  this  meeting 
that  there  was  little  space  left  in  the  warehouse,  that 

"The  meeting  was  held  at  the  end  of  the  day  shift,  so  that 
employees  of  both  the  day  and  night  shifts  could  attend 
(R.  69). 
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not  too  many  apples  were  left  in  cold  storage,  and  that 
respondent  was  sorry  that  it  had  to  lay  ofl  one  shift 
(R.  70;  388-392,  654-655,  708,  963-964,  9T3).  Record- 
ing secretary  McGuire  then  announced  that  those  who 
would  not  be  working  could  turn  their  caps  and 
aprons  in  and  they  would  be  paid  for  them  (R.  70; 
392,  618,  655,  1168).  McGuire  proceeded  to  read  a  list 
of  those  who  were  to  be  retained  in  respondent's  em- 
ploy and  who  were  to  report  to  work  the  following 
Monday,  October  18  (R.  70;  389-390,  61g,  655,  708; 
G.  C.  Exh.36). 

Before  the  layoff  respondent  had  253  employees,  of 
whom  21  had  been  hired  after  October  2,  the  eligibility 
date  for  voting  in  the  election.  Excluding  employees 
who  could  not  vote  in  the  election,  respondent  had  232 
employees  before  the  layoff  (R.  110,  174-179;  1222- 
1230,  1238-1256).  As  a  result  of  the  layoff,  respond- 
ent reduced  its  force  of  employees  eligible  to  vote 
from  232  to  108  (R.  70,  104-110;  750-751,  1220-1221). 
Of  the  124  eligible  employees  selected  for  layoff,  88, 
or  over  70  percent,  were  Union  supporters.  Before 
the  layoff,  however,  the  Union  had  signed  cards  from 
only  107  out  of  the  232  employees,  or  a  little  over  40 
percent  (R.  105-113;  1258-1263). 

The  Union's  greatest  strength  was  among  the 
women  workers  on  the  day  shift.  It  represented  73 
out  of  86  or  almost  85  percent  of  these  women 
(R.  105-107;  1222-1228,  1258-1263).  It  was  this 
group  which  was  most  affected  in  the  1954  layoff,  61 
of  these  86  women  being  laid  off  at  this  time  (R.  109; 
1220-1228).  However,  in  the  1952  and  1953  layoffs 
only  the  night  shift  employees  were  affected,  although 
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places  for  a  few  of  the  night  shift  workers  were  found 
on  the  day  shift  (R.  96-97;  385-386,  723-728). 

Of  the  21  new  ''ineligible"  employees  15  had  signed 
Union  cards.  After  the  layoff  respondent  retained 
in  its  employ  six  of  these  new  employees,  including 
five  who  had  not  signed  Union  cards  (R.  105,  174^179 ; 
1220-1230,  1258-1263).  Twenty-two  of  the  employees 
whose  names  were  not  on  the  retention  list  were  either 
retained  or  rehired  in  the  two-week  period  following 
the  layoff  (R.  Ill;  294-295,  1255-1256).  Of  these, 
while  six  had  signed  Union  cards,  the  names  of  only 
three  of  them  appeared  on  a  list  of  Union  members 
furnished  respondent  by  Employee  Erma  Bate,  on 
October  16,  after  the  layoff,  but  before  any  rehiring 
was  done  (R.  Ill;  1209-1221,  1258-1263."  Among 
those  rehired  was  Bate,  who  supplied  respondent  with 
the  list  of  Union  members  (R.  139;  424-426).  In  ad- 
dition to  rehiring  these  employees,  who  were  predomi- 
nantly nonunion,  within  the  next  three  weeks,  re- 
spondent hired  13  employees  who  had  never  worked 
for  it  before  (R.  114,  174-179;  294-295,  1256).  Al- 
though Martini  told  a  member  of  the  laid-off 
employees  to  leave  their  names,  addresses,  and  tele- 
phone numbers,  so  that  respondent  could  call  them  if 

^*  Erma  Bate  attended  a  Union  meeting  on  October  13,  and 
afterward  took  from  the  Union's  desk  a  copy  of  a  list  of  names 
and  addresses  of  respondent's  employees  who  had  signed  Union 
cards  (R.  55-56;  419-420,  455^56,  1209-1219).  She  gave  this 
list  to  Floorlady  Herrerias  on  October  16  (R.  56-63;  420-421, 
483^,  455-^456).  Herrerias  turned  the  list  over  to  superintend- 
ent Duckworth,  who  kept  it  until  October  19,  the  day  of  the 
election,  and  then  returned  it  to  Herrerias  (R.  56;  457-459, 
484-486). 
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a  vacancy  arose,  they  were  not  called  (R.  114;  414r- 
416,  448-450,  655-657). 

c.  Respondent  has  knowledge  of  the  identity  of  Union 

sympathizers 

As  related  above  Herrerias  stated,  in  effect,  that 
respondent  would  have  spies  at  union  meetings.  In 
addition  the  record  shows  that  various  employees  re- 
ported to  management  on  the  activities  of  the  leading 
Union  supporters.  As  stated  above,  Chicano  in- 
formed Superintendent  Duckworth  that  Orice  Storey 
"was  all  the  time  bothering  her"  about  joining  the 
Union  (R.  124;  778-779).  Employee  Pauline  Ploxa, 
early  in  October,  discussed  the  Union  activity  with 
Floorlady  Herrerias  and  commented  that  employee 
Mary  Seidel  was  a  trouble  maker,  who  was  "very 
strong  union,"  and  that  Herrerias  should  be  care- 
ful of  her  (R.  43-^7,  49;  535-536,  1180-1181).  The 
day  before  the  Union  meeting  on  October  13,  Ploxa 
indicated  that  there  was  to  be  a  Union  meeting 
the  next  day,  and  suggested  that  Herrerias  might  be 
interested  in  the  identity  of  employees  attending 
(R.  50;  521-1182).  On  October  14,  Herrerias  asked 
Ploxa  whom  she  had  seen  at  the  meeting,  and  Ploxa 
identified  a  number  of  employees  (R.  50;  525).  One 
of  the  employees  identified  by  Ploxa  was  Clara  Davello 
(R.  44-45,  51;  525).  When  Ploxa  pointed  her  out  to 
Herrerias,  the  latter  said  "Oh,  I  don't  have  to  worry 
about  her,  she  hates  the  Union"  (ibid.).  And  as  set 
forth  above,  employee  Erma  Bate  gave  Floorlady 
Herrerias  a  list  of  all  the  Union  members  on  the  day 
after  the  layoff. 
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The  comments  of  respondent's  supervisors  to  vari- 
ous Union  adherents  also  reveal  respondent's  knowl- 
edge of  the  latters'  Union  sympathies.  As  discussed 
at  p.  47,  supra,  Plant  Manager  Martini  frequently 
spoke  to  employees,  sometimes  in  a  bantering  manner, 
about  their  Union  sympathies.  These  included  em- 
ployees Pate,  Lindsay,  Layman,  Russell,  and  Orice 
and  Clarence  Storey.  On  one  occasion,  for  example, 
he  teased  Layman  and  Russell  about  "going  steady" 
with  one  of  the  Union  organizers  (R.  410-412,  446- 
447,  see  also  557-561,  664-667,  701-703).  Finally,  as 
stated  above,  a  majority  of  the  day  shift  employees 
wore  their  Union  buttons  in  the  plant  on  October  14, 
the  day  before  the  layoff. 

d.  The  Board's  conclusions  concerning  the  October  15 

layoff 

On  the  foregoing  facts  the  Board  concluded  that 
respondent  had  accelerated  the  layoff  of  one  shift  for 
the  purpose  of  affecting  the  results  of  the  pending 
election,  and  that  it  had  selected  employees  to  be  laid 
off  on  a  discriminatory  basis,  thereby  violating  Sec- 
tion 8(a)  (3)  and  (1)  of  the  Act  (R.  97,  114,  170- 
171).  In  reaching  this  conclusion  the  Board  rejected 
respondent's  contentions  that  the  layoffs  were  neces- 
sary (1)  because  respondent  was  running  out  of  ware- 
house space,  and  (2)  because  the  volume  of  apples  in 
prospect  was  not  sufficient  to  justify  the  retention  of 
two  shifts  (see  pp.  30-33,  infra). 

3.  The  discharge  of  Gloria  Pate  on  October  18 

Pate  began  working  for  respondent  on  July  15, 1954 
(R.  134;  697).     She  was  on  the  organizing  committee 
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of  the  Union  and  was  among  the  more  active  Union 
adherents  (R.  26-27;  664,  700-701,  706,  1257-1258). 
As  noted  above,  she  was  one  of  those  reported  by 
Floorlady  Hardin  to  Superintendent  Duckworth  as 
being  one  of  the  "agitators  for  the  Union"  (R.  26-27; 
1166). 

Plant  Manager  Martini  also  was  fully  aware  of 
Pate's  Union  sympathies.  On  various  occasions  he 
approached  Pate  at  her  work,  asked  her  about  the 
Union,  raised  questions  as  to  what  the  Union  could 
do  for  her,  and  suggested  that  the  employees  would 
have  to  pay  out  more  in  dues  than  the  Union  could 
gain  for  them  (R.  27-28,  134;  664-667,  701-705).  As 
stated  above,  on  one  occasion  Martini  threatened  Pate 
that  he  would  close  down  the  plant  ''if  we  was  to  go 
union"  (R.  26-27;  705).  As  noted  also.  Superintend- 
ent Beavers  at  the  very  beginning  of  Union  drive  had 
predicted  that  Pate  would  be  discharged  if  she  at- 
tempted to  engage  in  organizational  activities  (R.  23; 
698-699). 

When,  on  October  15,  respondent  announced  the  lay- 
off and  read  the  list  of  employees  to  be  retained, 
Pate's  name  was  included  (R.  134-135;  708,  1187, 
1220-1221).  She  reported  for  work  the  following 
Monday,  October  18,  punched  her  time  card,  put  on 
her  apron  and  gloves,  and  started  working,  wearing 
several  Union  buttons  (R.  135;  709-710).  After 
about  ten  minutes.  Foreman  Williams  asked  Pate 
what  she  was  doing  there  (ibid.).  When  Pate  replied 
that  she  was  working,  Williams  advised  her  that  she 
was  not  supposed  to  be  there  (R.  135;  710-711,  888- 
889).    Pate  replied  that  her  name  was  on  the  reten- 
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tion  list,  whereupon  Williams,  after  checking  with 
the  office,  informed  Pate  that  he  was  sorry,  but  that 
her  name  was  on  the  list  by  mistake  and  that  she 
would  have  to  leave  (R.  135;  709-711).  Pate  stated 
that  if  she  went  home  respondent  would  have  to  pay 
her  for  reporting  to  work,  and  Williams  agreed  to  pay 
her  for  two  hours  work  (R.  135-136;  710-711,  890). 
Respondent  subsequently  mailed  Pate  a  check  for  two 
hours  pay  (R.  138;  714, 1295). 

Before  leaving  the  plant.  Pate  went  to  the  office 
to  ask  Martini  why  she  had  been  laid  off  (R.  136- 
137,  711-712).  Martini  replied  that  he  did  not  know, 
as  he  had  nothing  to  do  with  the  list,  and  that  re- 
spondent was  laying  off  in  accordance  with  seniority 
(R.  136-137;  712-713,  931-932).  When  Pate  said 
that  employees  who  had  worked  for  3  or  4  years  had 
been  laid  off.  Martini  replied  that  only  the  current 
year  counted  (R.  137,  713).  When  Pate  mentioned 
that  she  had  come  to  work  the  first  day  that  year, 
Martini's  only  comment  was  "I  don't  know,  I  just 
don't  know"  (ibid.) 

Seven  employees  were  rehired  by  respondent  on 
October  18,  the  day  Pate  was  discharged  (R.  139-140; 
426,  1255).  One  of  these,  Erma  Bate,  had  delivered 
the  purloined  Union  list  to  Herrerias  (supra,  p.  17). 
None  of  the  seven  had  as  much  seniority  as  Pate, 
who  began  working  July  15,  1954;  the  seven  reem- 
ployed women  began  working  on  July  19  (Bate,), 
July  20  (Urton),  August  9  (Wasin),  September  12 
(Caddell  and  Hofland),  September  17  (Vessels),  and 
October  4  (Jones)  (R.  139-140,  174-179;  426,  1252- 
1255).     And,  as  stated  above,  during  the  next  three 
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weeks  respondent  hired  13  employees  who  had  never 
worked  for  respondent  (R.  114,  174-179;  294-295, 
1256). 

On  these  facts  the  Board  concluded  that  in  termi- 
nating Pate's  employment  respondent  was  motivated 
by  a  desire  to  rid  itself  of  one  of  the  more  active 
and  outstanding  proponents  of  the  Union,  and  that 
its  conduct  was  violative  of  Section  8(a)  (3)  and  (1) 
of  the  Act. 

4.  The  discharge  of  Dickerson  on  October  25 

Dickerson  was  employed  by  respondent  in  1953,  and 
returned  to  work  for  the  1954  season  July  19  (R. 
143;  625).  She  signed  a  Union  pledge  card  August 
4,  attended  Union  meetings,  and,  like  the  others,  wore 
her  Union  button  on  October  14  (R.  143;  626).  She 
served  as  an  observer  for  the  Union  at  the  October 
19  election,  a  fact  of  which  respondent  was  aware  (R. 
143-144,  154). 

On  October  25,  while  Dickerson  was  working  on 
the  trim  line,  there  were  very  few  apples  in  the 
flume  and  work  was  slack  (R.  144;  633-635).  She 
picked  up  an  apple  already  peeled  and  cored,  put  two 
holes  in  the  apple  with  her  coring  knife,  placed  a 
core  in  one  of  the  holes,  leaving  about  one  inch  pro- 
truding, and  placed  the  apple  back  in  the  flume  (ibid.). 
The  apple  was  removed  from  the  flume  further  down 
the  line  by  Inspector  Virginia  Chicano,  the  employee 
who  had  reported  Orice  Storey's  Union  activities  to 
Superintendent  Duckworth  just  prior  to  Storey's  dis- 
charge (R.  144;  1118-1119).  At  quitting  time,  Her- 
rerias  told  Dickerson  that  she  had  to  let  her  go  be- 
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it  back  in  the  flume  (R.  145;  482).  Dickerson  told 
Herrerias  that  she  had  expected  to  be  discharged 
because  she  had  been  picked  as  an  observer  for  the 
Union  in  the  election  (R.  145;  629-630). 

''Decorating"  apples,  and  putting  them  and  other 
foreign  objects  into  the  flume,  was  a  laugh-provoking 
activity  of  long  standing  in  the  cannery  (R.  155-158; 
362-371,  382-385,  450-454,  577-583,  682,  688,  690-691, 
1143,  1165).  No  employee  had  ever  been  reprimanded 
for  such  an  occurrence  (R.  155;  462,  642,  688,  1165). 
Respondent  had  four  inspectors  on  the  line  whose 
duty  it  was  to  catch  apples  not  suitable  for  sauce 
(R.  148;  678,  693).  In  addition,  respondent  had  a 
* 'shaker  screen"  to  remove  any  seeds  and  small  par- 
ticles remaining  after  the  apples  had  been  sliced  (R. 
158;   734-736,   939-943). 

Respondent  contended  that  on  at  least  two  occasions 
Dickerson  had  been  observed  putting  plugged  apples 
into  the  flume  and  that  on  the  second  occasion  Super- 
intendent Duckworth  approved  Floorlady  Herrerias' 
recommendation  that  she  be  discharged  (R.  149;  767). 
Duckworth  defended  his  decision  on  the  grounds  that 
Dickerson  had  "sabotaged  our  product."  Dickerson 
denied  that  she  had  plugged  apples  on  more  than 
one  occasion  (R.  145;  635-636,  639).  Floorlady  Her- 
rerias admitted  that  Dickerson  was  given  no  warning 
against  engaging  in  such  conduct  (R.  152,  157;  462). 

Finding,  in  accordance  with  Dickerson 's  testimony, 
that  she  had  plugged  an  apple  on  only  one  occasion, 
the  Board  rejected  respondent's  contention  that  she 
was   discharged   for   repeatedly   dropping  decorated 


24 

apples  in  the  flume,  and  concluded  that  Dickerson  had 
been  discharged  because  she  was  a  prominent  Union 
supporter  (R.  159). 

II.  The  Board*s  order 

The  Board's  order  requires  respondent  to  cease 
and  desist  from  engaging  in  anti-union  discrimina- 
tion, from  requiring  applicants  for  employment  to 
answer  questions  concerning  their  union  membership, 
and  from  in  any  other  manner  interfering  with, 
restraining,  or  coercing  its  employees  in  the  exercise 
of  their  rights  under  the  Act  (R.  199).  Affirma- 
tively, the  Board's  order  requires  that  the  employees 
laid  off  or  discharged  be  made  whole  for  their  losses 
as  a  result  of  respondent's  discrimination  against 
them,  and  that  respondent  post  appropriate  notices 
(R.  199-200). 

ARGUMENT 

I.  Substantial  evidence  on  the  record  as  a  whole  supports  the 
Board's  finding  that  respondent  interfered  with,  restrained, 
and  coerced  its  employees  in  violation  of  Section  8(a)(1)  of 
the  Act 

A.  Respondent's  threats  of  reprisals,  promises  of  benefits,  and 
interrogation 

As  shown  above  {supra,  pp.  4-9)  respondent's 
supervisory  officials  engaged  in  numerous  and  wide- 
spread acts  of  interference,  restraint,  and  coercion 
designed  to  interfere  with  the  employees'  rights  under 
Section  7.  This  conduct  included  interrogating  its 
employees  concerning  their  imion  sympathies,  threat- 
ening to  close  its  plant  if  the  Union  succeeded  in  its 
attempt  to  become  the  employees'  statutory  bargain- 
ing    representative,     threatening     employees     with 
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discharge  if  they  had  anything  to  do  with  the  Union, 
telling  employees  they  would  be  blackballed  if  they 
supported  the  Union,  threatening  to  "get  tough"  if 
the  Union  won  the  pending  election,  prohibiting  cer- 
tain employees  from  union  discussion  on  respondent's 
property,  and  promising  benefits  to  employees  who 
refrained  from  union  activity.  That  such  conduct 
constitutes  interference,  restraint,  and  coercion  in 
violation  of  Section  8(a)(1)  of  the  Act  is  too  well 
settled  to  require  citation  of  authority. 

Respondent's  principal  contention  before  the  Board 
with  respect  to  this,  as  well  as  to  other  phases  of  the 
case,  was  that  the  Trial  Examiner  erred  in  his  reso- 
lution of  the  conflicting  testimony.  As  this  Court  has 
said,  *Hhe  oft-repeated  rule  [is]  that  questions  of 
credibility  are  for  the  trial  examiner  who  has  the 
opportunity  to  observe  the  demeanor  of  the  wit- 
nesses." N.L.R.B.  V.  West  Coast  Casket  Co.,  205  F. 
2d  902,  906.  It  is  manifest  from  the  Trial  Examin- 
er's detailed  resolutions  of  conflicts  in  testimony  in 
the  intermediate  report  that  the  Trial  Examiner 
carefully  considered  the  evidence  in  this  case.  The 
Board  on  its  separate  appraisal  of  the  record  having 
adopted  the  Trial  Examiner's  report,  **  'a  court  may 
[not]  displace  the  Board's  choice  between  two  fairly 
conflicting  views,  even  though  the  court  would  justi- 
fiably have  made  a  different  choice  had  the  matter 
been  before  it  de  novo' "  {West  Coast  Casket  case, 
supra,  205  F.  2d  at  907,  quoting  Universal  Camera 
Corp,  V.  N.L.R.B.,  340  U.S.  474,  488). 
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B.  Respondent's  use  of  a  new  employment  application  form  requiring  the 
disclosure  of  union  membership 

Beginning  in  the  spring  of  1955,  respondent  ad- 
mittedly changed  the  form  of  its  application  blank. 
The  new  form,  given  to  all  applicants  for  rank  and 
file  jobs,  contained  the  question  ''To  what  Trade,  Pro- 
fessional or  other  organizations  are  you  a  member: 
(Do  not  name  any  organization  which  would  reveal 
your  race,  religion,  color,  or  ancestral  origin)  "  (supra, 
pp.  8-9).  In  view  of  the  concluding  paragraph  of 
the  form  which  indicated  that  a  failure  to  make  a  true 
or  full  disclosure  of  all  the  facts  would  subject  an 
employee  to  discharge,  the  Board  could  reasonably 
find,  as  it  did,  that  applicants  for  the  kind  of  jobs 
respondent  had  to  offer  would  interpret  the  form  as 
requiring  the  disclosure  of  union  affiliation  (R.  116). 
This  conclusion  appears  all  the  more  sound  in  light  of 
the  fact  that  as  the  board  noted  {ibid.),  applicants 
for  jobs  as  apple  peelers  or  apple  dumpers  were  un- 
likely to  have  any  ''trade"  or  "professional"  organiza- 
tions other  than  labor  organizations  in  which  to  report 
membership.  In  these  circumstances,  and  bearing  in 
mind  the  background  of  hostility  to  unions  against 
which  respondent's  adoption  of  the  new  form  must  be 
viewed,  we  submit  that  the  Board  had  ample  warrant 
for  its  holding  that  respondent's  use  of  the  new  ap- 
plication blank  constituted  interference,  restraint,  and 
coercion  prohibited  by  Section  8(a)(1)  of  the  Act. 

While,  as  the  Board  recognized  (R.  117),  the  use  of 
an  application  form  such  as  respondent  adopted  may 
not,  standing  alone,  be  per  se  interference,  restraint  or 
coercion  {N.L.R.B.  v.  Ozark  Dam  Constructors,  190 
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P.  2d  222,  227  (C.A.  8);  Wayside  Press,  Inc.  v. 
N.L.R.B.,  206  F.  2d  862,  864  (C.A.  9)),  the  use  of  such 
forms  in  a  context  of  intensive  hostility  to  unions,  such 
as  has  been  demonstrated  in  this  case,  is  a  violation  of 
the  Act.  In  such  circumstances,  as  the  Court  of  Ap- 
peals for  the  Sixth  Circuit  has  held,  *'the  use  of  such 
forms  is  a  type  of  interrogation  which  is  no  less  viola- 
tive of  the  Act  than  oral  interrogation  concerning 
union  membership  and  activities ;  Texarkana  Bus  Co, 
Inc.  V.  N.L.R.B.,  8  Cir.,  119  F.  2d  480  *  *  *.'' 
N.L.R.B.  V.  F.  H.  McGraw  d  Co.,  206  F.  2d  635 
(C.A.  6).  The  Board's  conclusion  that  the  use  of  the 
new  forms  is  violative  of  Section  8(a)(1)  of  the  Act 
is  consistent  with  this  Court's  decision  in  the  Wayside 
case.  There,  the  Court,  in  holding  that  the  use  of  such 
forms,  standing  alone,  did  not  constitute  a  violation 
of  the  Act,  stressed  the  absence  of  any  background  of 
union  hostility.  Here,  in  marked  contrast,  respondent 
adopted  the  new  forms  after  engaging  in  intensive 
antiunion  activities  and,  indeed,  for  the  very  purpose 
of  further  effectuating  its  opposition  to  the  Union. 

II.  Substantial  evidence  on  the  record  considered  as  a  whole 
supports  the  Board's  conclusion  that  respondent  accelerated 
its  seasonal  layoff  and  selected  employees  for  inclusion 
therein  for  anti-union  reasons,  thereby  violating  Section 
8(a)  (3)  and  (1)  of  the  Act 

As  shown  above,  supra,  pp.  14-18,  after  having  openly 
opposed  the  Union's  organizing  drive  for  over  a  month 
and  threatened  munerous  employees  with  reprisal  on 
account  of  the  Union,  including  threats  of  discharge, 
blacklisting,  and  closing  the  plant,  respondent  sud- 
denly commenced  shipping  apples  to  the  Co-op  for 
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processing.  In  the  month  preceding  the  Board  elec- 
tion respondent  shipped  over  1300  tons  of  apples  to 
the  Co-op  as  contrasted  with  155  tons  in  all  of  1953. 
Plant  Manager  Martini  explained  to  an  employee  (not 
a  Union  member)  that  respondent  ''was  trying  to 
finish  the  apples  as  fast  as  they  could  because  they 
were  afraid  the  Union  was  going  to  get  in"  {supra, 
14). 

On  October  15,  just  four  days  before  the  election, 
respondent  suddenly  laid  off  over  half  of  its  employees 
with  the  explanation  that  respondent  had  insufficient 
apples  to  warrant  the  retention  of  two  shifts.  The 
Board  found  that  respondent  accelerated  the  seasonal 
layoff  in  order  to  defeat  the  Union  in  the  election  and 
that  in  selecting  employees  for  layoff  respondent  was 
motivated  by  anti-imion  considerations.  We  submit 
that  these  findings  are  supported  by  the  record  and  in 
accord  with  settled  judicial  authority. 

Respondent's  knowledge  of  the  identity  of  Union 
supporters  appears  not  only  from  Herrerias'  state- 
ment that  respondent  would  have  spies  at  the  Union 
meeting,  but  also  from  the  many  comments  of  Plant 
Manager  Martini  to  various  Union  adherents  con- 
cerning their  Union  activities  {supra,  pp.  4-7).  In 
view  of  this  knowledge,  the  disproportionate  number 
of  Union  members  selected  for  layoff,  is  persuasive 
evidence  that  respondent's  actions  were  motivated  by 
anti-union  considerations.  As  stated  above,  of  the 
124  employees  eligible  to  vote  in  the  election  who  were 
laid  off,  88,  or  over  70  percent,  were  Union  support- 
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ers,  whereas  only  a  little  over  40  percent  of  the  em- 
ployees as  a  whole  had  signed  Union  cards  (supra,  p. 
16).  Of  the  21  ineligible  employees,  15  had  signed 
Union  cards.  Only  one  of  these  was  retained  as  com- 
pared with  5  of  the  nonunion  employees  retained 
(supra,  p.  17).  The  layoff  bore  most  heavily  on  the 
day  shift  women,  who  were  the  most  highly  organ- 
ized group  among  respondent's  employees.  Seventy- 
three  of  the  86  women  on  this  shift  (85  percent)  were 
Union  members.  Sixty-one  (70  percent)  of  the  day 
shift  women  were  included  in  the  layoff.  However,  in 
previous  years  the  day  shift  had  scarcely  been  touched 
in  the  seasonal  curtailment,  the  reductions-in-force 
on  these  occasions  being  confined  to  night  shift  em- 
ployees (supra,  p.  16-17). 

Union  members  received  the  same  disparate  treat- 
ment in  rehirings  after  the  layoffs.  Of  the  22  em- 
ployees whose  names  were  not  on  the  retention  list 
but  who  were  either  retained  or  rehired  shortly  after 
the  layoff,  the  names  of  only  three  appeared  on  the 
purloined  list  of  Union  members  given  respondent 
(supra,  p.  17).  And  respondent  also  hired  13  new 
employees  without  recalling  any  of  the  other  laid  off 
employees,  despite  promises  to  do  so  (supra,  p.  17). 

The  courts  have  uniformly  held  that  "dispropor- 
tionate treatment  of  union  and  non-union  workers 
may  be  very  persuasive  evidence  of  discrimination 
*  *  *  and  may  create  an  inference  of  discrimination 
leaving  it  to  an  employer  to  give  an  adequate  expla- 
nation of  the  discharge  or  layoff  *  *  *."  N.L.R.B. 
V.   Chicago   Steel  Foundry  Co.,  142   F.  2d  306,  308 
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(C.A.  7) ;  see  also  N.L.R.B.  v.  HoUville  Ice  &  Cold 
Storage  Co.,  148  F.  2d  168,  170  (C.A.  9)  ;  North  Whit- 
tier  Heights  Citrus  Association  v.  N.L.R.B.,  109  F.  2d 
76,  78-79  (C.A.  9),  certiorari  denied,  310  U.S.  632; 
N.L.R.B.  V.  Shedd-Brown  Mfg.  Co.,  213  F.  2d  163,  174 
(C.A.  7)  ;  N.L.R.B.  v.  W.  C.  Nabors  d/h/a  W.  C.  lYo- 
bors  Company,  196  F.  2d  272,  275  (C.A.  5),  certiorari 
denied,  344  U.S.  865;  N.L.R.B.  v.  Sifers  Candy  Co., 
171F.2d63,  66, (C.A.  10) 

Respondent  failed  to  substantiate  its  contention 
that  ability  and  seniority  were  the  determinative  fac- 
tors in  selecting  employees  for  layoff.  Respondent 
had  no  production  records  and  did  not  offer  any  evi- 
dence indicating  that  the  ability  of  those  retained  was 
in  fact  superior  to  that  of  the  employees  laid  off.  As 
to  seniority,  the  record  shows  that  this  factor  was  dis- 
regarded in  many  instances ;  viz,  the  hiring  of  persons 
who  had  never  worked  for  respondent  immediately 
after  the  layoff,  and  the  retention  of  a  number  of  em- 
ployees who  had  been  hired  so  late  in  the  season  that 
they  were  not  eligible  to  vote  in  the  representation 
election,  as  against  the  layoff  of  long  service  employ- 
ees, such  as  Gloria  Pate. 

Respondent  sought  to  explain  the  acceleration  of 
the  layoff  on  the  grounds  that  the  apples  in  prospect 
were  insufficient  to  keep  two  shifts  going  and  that  the 
warehouse  space  for  its  finished  products  was  becom- 
ing inadequate.  Since  the  meager  supply  of  apples 
on  hand  and  in  prospect  was  due  entirely  to  the  fact 
that  respondent  had  been  shipping  apples  to  the  Co-op 
for  over  a  month,  the  basic  question  on  this  phase  of 
the  case  is  whether  the  Board  was  justified  in  finding 
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that  respondent  shipped  the  apples  to  the  Co-op  to 
enable  it  to  get  rid  of  Union  supporters  in  advance 
of  the  election.  In  so  finding,  the  Board  rejected  re- 
spondent's contention  that  the  large  quantity  and  poor 
quality  of  the  apples  on  hand  necessitated  having 
them  processed  by  the  Co-op.  Various  considerations 
support  the  Board's  findings  in  this  regard. 

The  record  does  not  bear  out  respondent's  claim 
that  spoilage  amounted  to  700  tons  of  apples.  On  the 
contrary,  records  produced  at  the  hearing  established 
that  respondent  succeeded  in  disposing  of  the  entire 
16,700  tons  of  fruit  received  during  the  1954  season 
(R.  79,  n.  36;  1305).  By  the  time  respondent  com- 
menced shipping  apples  to  the  Co-op  respondent  had 
had  an  opportunity  to  process  most  of  the  overflow 
from  the  peak  of  the  Grravenstein  season  which  had 
been  reached  two  or  three  weeks  earlier  (R.  76-77, 
82-91).  Even  if  respondent  had  not  entirely  finished 
processing  the  Gravensteins  by  September  13,  it  would 
have  at  least  finished  them  by  the  latter  part  of  Sep- 
tember according  to  the  estimate  of  Winkler,  vice 
chairman  of  respondent's  Board  of  Directors  (R.  77, 
79-80,  90).  But  respondent  contined  to  ship  applies 
to  the  Co-op  until  October  14  (supra,  p.  14).  It  even 
continued  to  send  applies  to  the  Co-op  between  Octo- 
ber 12  and  15,  after  it  decided  that  a  curtailment  of 
operations  was  going  to  be  necessary  {supra,  p.  14). 

The  incurring  of  this  additional  expense,  which 
could  have  been  avoided  simply  by  having  its  night 
shift  work  a  few  days  longer,  can  rationally  be  ex- 
plained only  on  the  theory  that  respondent  was  deter- 
mined to  have  a  basis  for  effecting  a  reduction  in 
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force  before  the  election.  As  stated  above,  the  elec- 
tion was  scheduled  for  Tuesday,  October  19.  The 
layoff  was  effected  on  Friday,  October  15.  Had  re- 
spondent deferred  the  layoff  for  as  little  as  two  working 
days  longer,  the  layoff  would  have  been  postponed 
until  after  the  election.  In  view  of  respondent's  man- 
ifest hostility  to  the  Union,  the  Board  could  reason- 
ably infer,  as  it  did,  that  respondent's  real  reason  for 
incurring  this  unnecessary  added  expense  was  its  de- 
termination to  hasten  the  completion  of  the  process- 
ing of  the  apples  so  as  to  be  able  to  effect  a  substantial 
layoff  of  Union  members  before  the  election. 

With  regard  to  respondent's  claim  that  a  shortage 
of  warehouse  space  also  contributed  to  the  layoff, 
respondent  brought  this  situation  on  itself  by  its 
diversion  of  apples  to  the  Co-op  in  pursuance  of  its 
illegal  objective  discussed  above.  Since  respondent 
reasonably  could  have  foreseen  that  processing  the 
apples  in  three  shifts  (coimting  the  apples  handled  by 
the  Co-op  as  one  shift)  would  result  in  a  much  more 
rapid  accumulation  of  finished  products,  respondent 
cannot  rely  on  the  consequences  of  this  action,  taken 
in  pursuance  of  its  illegal  objective,  as  justification 
for  the  accelerated  layoff. 

Furthermore,  the  record  refutes  respondent's  claim 
of  a  shortage  of  warehouse  space  on  October  15. 
Early  in  the  1954  season  respondent  completed  and 
put  into  use  a  new,  insulated  warehouse  with  a 
capacity  of  180,000  cases  (R.  92;  842,  950).  Re- 
spondent's old  warehouse  had  a  capacity  of  114,000 
cases  (R.  91;  843,  1193).  In  addition  to  its  old 
warehouse,    respondent    had    previously    used    two 
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porches  and  a  large  cold  storage  room  for  storage 
purposes  (R.  92;  949,  1195-1198).  The  latter,  after 
being  dried  out  with  a  heater,  served  as  an  insulated 
storage  space  for  almost  140,000  cases  (R.  92,  1196). 
The  porches  had  a  capacity  of  about  76,000  cases  (R. 
92;  1198).  Thus,  even  without  the  new  warehouse, 
respondent  could  store  330,000  cases  of  canned  goods. 
Adding  to  this  the  capacity  of  the  new  warehouse, 
180,000  cases,  respondent  could  store  510,000  cases 
without  shipping  out  a  single  case.  Respondent's 
production  for  the  1954  season  was  approximately 
495,000  cases  (R.  93 ;  1264) .  Its  carry  over  from  the 
previous  season  amounted  to  about  40,000  cases  more 
(R.  93,  n.  44;  1267).  However,  by  October  15  it  had 
shipped  out  over  145,000  cases  (R.  93;  1264).  It  is 
apparent  from  the  foregoing  that  respondent  had 
ample  storage  space  on  October  15,  without  using 
the  porches  at  all.  In  view  of  the  facts  set  forth 
above  we  submit  that  the  Board  was  fully  justified  in 
rejecting  respondent's  contention  that  a  lack  of  ade- 
quate storage  space  was  one  of  the  reasons  for  the 
acceleration  of  the  seasonal  layoff  in  1954. 

On  the  facts  summarized  above  the  Board  was  fully 
warranted  in  concluding  that  antiunion  considera- 
tions motivated  both  the  acceleration  of  the  seasonal 
layoff  and  the  selection  of  employees  to  be  included 
in  the  layoff.  As  noted  above,  respondent's  diversion 
of  apples  to  the  Co-op  can  be  explained  only  on  the 
basis  that  it  enabled  respondent  to  effect  a  substan- 
tial layoff  of  Union  members  in  advance  of  the  elec- 
tion.   Respondent's  entire  conduct  since  the  advent 
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force  before  the  election.  As  stated  above,  the  elec- 
tion was  scheduled  for  Tuesday,  October  19.  The 
layoff  was  effected  on  Friday,  October  15.  Had  re- 
spondent deferred  the  layoff  for  as  little  as  two  working 
days  longer,  the  layoff  would  have  been  postponed 
until  after  the  election.  In  view  of  respondent's  man- 
ifest hostility  to  the  Union,  the  Board  could  reason- 
ably infer,  as  it  did,  that  respondent's  real  reason  for 
incurring  this  unnecessary  added  expense  was  its  de- 
termination to  hasten  the  completion  of  the  process- 
ing of  the  apples  so  as  to  be  able  to  effect  a  substantial 
layoff  of  Union  members  before  the  election. 

With  regard  to  respondent's  claim  that  a  shortage 
of  warehouse  space  also  contributed  to  the  layoff, 
respondent  brought  this  situation  on  itself  by  its 
diversion  of  apples  to  the  Co-op  in  pursuance  of  its 
illegal  objective  discussed  above.  Since  respondent 
reasonably  could  have  foreseen  that  processing  the 
apples  in  three  shifts  (counting  the  apples  handled  by 
the  Co-op  as  one  shift)  would  result  in  a  much  more 
rapid  accumulation  of  finished  products,  respondent 
cannot  rely  on  the  consequences  of  this  action,  taken 
in  pursuance  of  its  illegal  objective,  as  justification 
for  the  accelerated  layoff. 

Furthermore,  the  record  refutes  respondent's  claim 
of  a  shortage  of  warehouse  space  on  October  15. 
Early  in  the  1954  season  respondent  completed  and 
put  into  use  a  new,  insulated  warehouse  with  a 
capacity  of  180,000  cases  (R.  92;  842,  950).  Re- 
spondent's old  warehouse  had  a  capacity  of  114,000 
cases  (R.  91;  843,  1193).  In  addition  to  its  old 
warehouse,    respondent    had    previously    used    two 
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porches  and  a  large  cold  storage  room  for  storage 
purposes  (R.  92;  949,  1195-1198).  The  latter,  after 
being  dried  out  with  a  heater,  served  as  an  insulated 
storage  space  for  almost  140,000  cases  (R.  92,  1196). 
The  porches  had  a  capacity  of  about  76,000  cases  (R. 
92;  1198).  Thus,  even  without  the  new  warehouse, 
respondent  could  store  330,000  cases  of  canned  goods. 
Adding  to  this  the  capacity  of  the  new  warehouse, 
180,000  cases,  respondent  could  store  510,000  cases 
without  shipping  out  a  single  case.  Respondent's 
production  for  the  1954  season  was  approximately 
495,000  cases  (R.  93 ;  1264) .  Its  carry  over  from  the 
previous  season  amounted  to  about  40,000  cases  more 
(R.  93,  n.  44;  1267).  However,  by  October  15  it  had 
shipped  out  over  145,000  cases  (R.  93;  1264).  It  is 
apparent  from  the  foregoing  that  respondent  had 
ample  storage  space  on  October  15,  without  using 
the  porches  at  all.  In  view  of  the  facts  set  forth 
above  we  submit  that  the  Board  was  fully  justified  in 
rejecting  respondent's  contention  that  a  lack  of  ade- 
quate storage  space  was  one  of  the  reasons  for  the 
acceleration  of  the  seasonal  layoff  in  1954. 

On  the  facts  summarized  above  the  Board  was  fully 
warranted  in  concluding  that  antiunion  considera- 
tions motivated  both  the  acceleration  of  the  seasonal 
layoff  and  the  selection  of  employees  to  be  included 
in  the  layoff.  As  noted  above,  respondent's  diversion 
of  apples  to  the  Co-op  can  be  explained  only  on  the 
basis  that  it  enabled  respondent  to  effect  a  substan- 
tial layoff  of  Union  members  in  advance  of  the  elec- 
tion.   Respondent's  entire  conduct  since  the  advent 
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of  the  Union — its  threats  of  reprisals  against  Union 
supporters  and  the  discriminatory  discharge  of  Orice 
Storey,  the  Union's  most  outspoken  advocate — is 
consistent  only  with  a  determination  to  thwart  the 
Union's  organizing  drive.  The  statement  of  Superin- 
tendent Duckworth  to  Employee  Unciano  that  re- 
spondent was  sending  apples  to  the  Co-op  because  it 
was  "afraid  the  Union  was  going  to  get  in"  fully 
confirms  the  Board's  conclusion  that  respondent's 
underlying  objective  in  this  maneuver  was  to  defeat 
the  Union  in  the  election.  Accordingly,  the  Board 
properly  found  that  respondent's  conduct  in  connec- 
tion with  the  layoff  was  discriminatory  and  violative 
of  section  8(a)(1)  of  the  Act. 

III.  Substantial  evidence  on  the  record  considered  as  a  whole 
supports  the  Board's  finding  that  respondent  discrimina- 
torily  discharged  Employees  Storey,  Pate,  and  Dickerson, 
in  violation  of  Section  8(a)  (3)  and  (1)  of  the  Act 

A.  Orice  Storey 

As  shown  above  {supra,  pp.  9-10)  Orice  Storey 
had  been  employed  by  respondent  for  two  seasons 
and  was  an  excellent  worker.  Storey  had  been 
brought  mside  to  be  a  trimmer  because  she  was  fast 
at  sorting  apples. 

Storey  was  one  of  the  most  aggressive  and  out- 
spoken of  the  Union  adherents  in  respondent's  plant, 
a  fact  well  known  to  respondent's  manager.  Martini, 
and  superintendent,  Duckworth.  As  stated  above. 
Storey  had  been  the  spokesman  for  the  Union  repre- 
sentatives when  they  sought  to  confer  with  respondent 
on  September  22  about  an  agreement  for  a  consent 
election.     On  this  occasion  Storey  had  been  warned 


35 

about  becoming  involved  with  the  Union,  and  instruc- 
ted to  cease  talking  about  the  Union  on  Company 
property. 

Three  days  later,  on  September  25,  Storey  was 
abruptly  discharged  under  circiunstances  which  are 
indicative  of  respondent's  true  motivation.  Feeling 
ill  on  this  occasion,  Storey  had  been  excused  from 
work,  and  had  returned  to  the  plant  to  wait  while 
her  car  cooled  off.  She  was  engaged  in  a  conversa- 
tion about  the  Union  by  a  group  of  employees  waiting 
to  go  to  work  on  the  night  shift,  which  commenced 
at  noon  on  Saturdays.  This  was  reported  to  the  office 
by  one  of  the  Inspectors.  Superintendent  Duck- 
worth requested  her  to  leave  but  she  protested  that 
it  was  hot  outside.  Thereupon  Duckworth  consulted 
with  Plant  Manager  Martini,  who  authorized  her  dis- 
charge forthwith.  Immediately  thereafter,  Plant 
Manager  Martini  told  Storey's  husband  she  was  try- 
ing to  form  a  Union  committee  on  the  night  shift, 
and  that  he  wanted  Storey  to  notify  his  wife  that  she 
was  fired.  On  the  very  day  of  her  discharge  two 
employees,  Mounger  and  Schwartz,  overheard  Martini 
say,  ^'That  damn  Storey  woman  *  *  *  she's  always 
talking  about  the  Union  *  *  *  I  am  going  to  get  rid  of 
her  *  *  *  I'd  rather  see  the  place  closed  down  than 
see  it  go  union."  Two  days  later,  Martini  told  Orice 
Storey  and  Majorie  Byrd,  in  response  to  Storey's 
query  whether  she  had  been  discharged,  that  he  could 
not  have  her  "talking  up  this  union  thing  and  agi- 
tating among  the  other  girls  and  forming  commit- 
tees." 
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Respondent  claimed  at  one  point  that  Storey  was 
discharged  for  calling  together  a  group  of  women  in 
the  plant,  and  at  another  that  she  was  discharged  for 
gathering  the  group  in  a  location  that  was  dangerous 
because  a  fork  lift  was  operating  there.  Respondent's 
actions  on  that  occasion,  however,  belie  its  asserted 
reasons.  In  the  first  place,  were  the  women  in  the 
group  in  any  physical  danger  from  the  fork  lift,  Mar- 
tini surely  would  have  told  the  entire  group  to  leave 
the  area,  yet  only  Storey  was  told  to  go.  Second,  if 
standing  in  a  dangerous  place  had  been  the  real 
reason  for  Storey's  discharge,  ''it  is  extremely  un- 
likely that  *  *  *  [Martini  or  Duckworth]  would  have 
suppressed  it."  N.L.R.B.  v.  Smith  Victory  Corpora- 
tion, 190  F.  2d  56,  57  (C.A.  2).  Even  less  convincing 
as  an  explanation  for  Storey's  discharge  is  respond- 
ent's alleged  rule  against  employees  standing  near 
the  time  clock  before  going  to  work  on  the  night  shift. 
The  group  of  women  were  not  there  at  Storey's  be- 
hest, but  were  standing  around  when  she  approached. 
Further,  it  was  not  even  suggested  to  any  of  the 
other  women  that  they  should  not  have  been  standing 
there.  Finally,  the  evidence  shows  that  if  there  was 
such  a  rule,  it  was  never  enforced,  and  that  women 
normally  stood  around  in  that  area  while  waiting  to 
go  on  shift. 

On  the  foregoing  facts  the  Board  was  fully  justified 
in  rejecting  respondent's  explanation  for  the  dis- 
charge and  in  concluding  that  Orice  Storey  was  dis- 
charged because  of  her  strong  support  of  the  Union. 
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B.  Gloria  Pate 

As  stated  above  {supra,  pp.  19-20),  Pate  had  signed 
a  Union  card  on  August  4,  and  she  was  on  the  Union's 
day  shift  committee.  At  the  very  beginning  of  the 
organizing  drive  Superintendent  Beavers  had  warned 
that  she  would  be  discharged  if  she  became  involved 
with  the  Union  and  would  be  *' blackballed"  by  other 
employers  in  the  area.  Manager  Martini  also  was 
fully  aware  of  Pate's  prominence  in  the  Union. 
Early  in  August,  he  had  interrogated  her  about  her 
union  activities  and  sympathies.  In  September, 
shortly  before  her  discharge,  he  had  asked  her  to  show 
a  newspaper  clipping  reflecting  adversely  upon  an- 
other local  of  the  Union  to  Union  officials  and  let  him 
know  what  they  had  to  say  about  it.  Pate,  like  Orice 
Storey,  had  been  reported  to  Superintendent  Duck- 
worth as  a  ''union  agitator." 

Pate's  name  was  on  the  retention  list,  and  accord- 
ingly she  reported  for  work  the  workday  following 
the  layoff.  After  10  minutes  she  was  told  by  Pore- 
man  Williams  that  she  was  not  supposed  to  be  there 
and  would  have  to  leave.  Respondent  later  sent  her 
a  check  for  two  hours  pay  for  reporting  to  work  that 
day. 

Respondent  defends  its  discharge  of  Pate  on  the 
ground  that  Pate's  name  was  not  on  the  retention  list, 
and  was,  accordingly,  not  read  at  the  October  15 
meeting.  However,  Pate  testified  that  she  heard  her 
name  read;  Mary  Castino  corroborated  Pate,  testify- 
ing that  she  too  heard  Pate's  name  read;  and  the 
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retention  list  furnished  the  General  Counsel  by  re- 
spondent (R.  1220-1221)  includes  Pate's  name.  The 
Trial  Examiner  credited  Pate  and  Castino  as  against 
respondent's  witnesses,  and  concluded  that  the  re- 
tention list  earlier  furnished  the  General  Counsel  by 
the  respondent  was  more  accurate  than  the  one 
proffered  by  respondent  at  the  hearing  (R.  70-72)." 
That  Pate  would  report  for  work  the  following  Mon- 
day, if  her  name  had  not  been  read,  is  unlikely. 
Moreover,  if  respondent  had  not  read  Pate's  name 
on  October  15,  it  most  likely  would  not  have  given 
her  two  hours'  pay  for  reporting  on  October  18. 

It  is  especially  revealing  that  on  October  18,  and 
for  the  next  few  days,  respondent  was  in  need  of  em- 
ployees. As  detailed  above,  during  that  period  it 
hired  a  number  of  new  employees,  and  recalled  seven 
employees  who  were  junior  to  Pate,  despite  respond- 
ent's assertion  that  seniority  was  a  factor  in  deter- 
mining which  employees  to  retain." 

These  factors  amply  support  the  Board's  conclusion 
that  Pate  was  discharged  by  respondent  because  she 
was  one  "of  the  more  active  and  outspoken  pro- 
ponents of  the  Union"   (R.  143).    It  appears  that 

^^The  Trial  Examiner  based  his  finding  that  the  list  intro- 
duced into  evidence  by  the  General  Counsel  was  more  accurate 
than  that  introduced  by  respondent  on  the  fact  that  the  General 
Counsel's  list  more  closely  reflected  what  actually  occurred. 
His  reasoning  appears  at  pp.  70-72  of  the  Eecord. 

^^  Although  respondent  also  claimed  that  ability  was  con- 
sidered first,  the  number  of  new  employees  hired  effectively 
rebuts  any  possible  claim  that  Pate  was  discharged  because 
more  qualified  employees  were  being  retained.  Nor  did  re- 
spondent adduce  any  evidence  indicating  that  Pate's  work  had 
been  poor,  or  even  not  as  good,  as  any  of  the  rehired  employees. 
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respondent  inadvertently  included  Pate's  name  on  the 
retention  list  and  acted  promptly  to  remedy  its  over- 
sight as  soon  as  the  error  came  to  its  attention. 
Under  the  circumstances,  the  Board  validly  concluded 
that  respondent  had  discriminated  against  Pate  in 
violation  of  Section  8(a)  (3)  and  (1)  of  the  Act. 

C.  Elsie  Dickerson 

As  related  above  {supra,  pp.  22),  Elsie  Dicker- 
son's  name  was  on  the  list  of  Union  members  taken 
By  Erma  Bate  and  turned  over  to  Superintendent 
Duckworth  after  the  October  15  layoff.  She  had 
acted  as  an  observer  for  the  Union  in  the  election  on 
October  19,  a  fact  of  which  respondent  was  well 
aware. 

On  October  25,  after  having  dropped  a  "decorated'' 
apple  in  the  flume,  Dickerson  was  discharged.  At  the 
time  of  the  discharge,  Floorlady  Herrerias  informed 
her  that  she  was  being  fired  because  she  had  been 
putting  plugged  apples  in  the  flume.  At  the  hearing, 
however,  respondent  took  the  position  that  she  had 
''sabotaged"  the  product.  The  record  clearly  estab- 
lishes that  although  instances  of  such  "horseplay" 
were  fairly  common,  respondent  had  never  before 
taken  a  serious  view  of  such  conduct.  The  record  is 
replete  with  instances  of  employees  ''fooling  around" 
with  apples  coming  along  the  flume;  yet  no  employee 
was  ever  discharged,  disciplined,  or  even  warned,  on 
accoimt  of  such  activity.  Dickerson  herself  was  dis- 
charged without  warning,  and  for  an  alleged  offense 
that  was  not  only  tolerated  by  respondent  on  all 
earlier  occasions  by  other  employees,  but  had  been  the 
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occasion  of  laughing  and  appreciative  comments  by 
supervisors  in  similar  instances  (R.  155-158 ;  362-371, 
382-385,  450-454,  577-583,  682,  688,  690-691,  1143, 
1165).  Despite  respondent's  contention  to  the  con- 
trary, there  was  no  real  difference  in  substance  be- 
tween Dickerson's  conduct  and  the  decorating  of 
apples  which  respondent  had  condoned  in  the  past. 
While  each  new  form  of  decorating  an  apple  invented 
by  a  playful  employee  would  differ  from  earlier  at- 
tempts, there  was  little  danger  of  seeds  and  particles 
of  cores  finding  their  way  into  the  finished  product. 
Respondent,  as  noted  above,  had  inspectors  whose 
function  it  was  to  remove  foreign  materials,  and  it 
had  a  screen  to  catch  any  small  particles  which 
escaped  the  notice  of  the  four  inspectors.  Under  all 
the  circumstances  it  is  difficult  to  believe  that  respond- 
ent actually  thought  that  Dickerson  was  * 'sabotaging" 
the  product. 

Respondent's  desire  to  rid  itself  of  Union  adherents 
has  already  been  amply  demonstrated.  Beginning 
with  the  first  attempt  by  the  Union  to  organize  its 
employees,  respondent  had  countered  by  systemati- 
cally threatening  employees,  interrogating  them,  lec- 
turing them  on  the  disadvantages  of  being  unionized, 
and  promising  them  benefits  if  they  withdrew  from 
the  Union.  On  September  25,  respondent  discrimina- 
torily  discharged  Orice  Storey  (supra,  pp.  34-37).  On 
October  15,  respondent  laid  off  more  than  half  its  em- 
ployees in  order  to  defeat  the  Union  (supra,  pp.  27- 
34).  Respondent's  antipathy  toward  the  Union  did 
not,  of  course,  suddenly  disappear  after  the  layoff  and 
the  election.  As  the  election  was  not  conclusive,  re- 
spondent was  not  yet,  from  its  standpoint,  in  a  secure 
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position.  The  disparity  in  the  number  of  Union  mem- 
bers retained  on  October  15  was  repeated  after 
October  18,  as  a  grossly  disproportionate  number  of 
the  rehired  employees  were  not  Union  members. 
These  facts  emphasize  that  respondent  was  still  influ- 
enced by  its  Union  animus  after  October  19. 

Viewing  the  circumstances  of  Dickerson's  discharge 
in  light  of  respondent's  well-established  animus 
against  the  Union,  the  Board  reasonably  concluded 
that  respondent  seized  upon  the  incident  of  "plug- 
ging" the  apple  on  October  25  as  a  pretext  for  ridding 
itself  of  another  employee  thought  by  respondent  to  be 
one  of  the  Union  leaders.  Accordingly,  the  Board 
validly  concluded  that  Dickerson's  discharge  was  dis- 
criminatory and  violative  of  Section  8(a)(3)  of  the 
Act." 


^^  After  the  hearing  respondent  and  the  charging  Union  ap- 
parently reached  a  mutually  acceptable  settlement  of  their  dif- 
ferences, and  jointly  moved  the  Board  to  dismiss  the  proceed- 
ing. Under  settled  law  the  granting  or  denial  of  such  a  mo- 
tion rests  in  the  Board's  discretion,  for  the  Board  acts  as  a  pub- 
lic agency  safeguarding  the  public  interest  and  not  to  further 
the  interest  of  a  private  litigant.  Section  10(a) ,  infra^  pp.  43-^ ; 
N.L.R.B.  V.  E.  A.  Laboratories,  188  F.  2d  885,  887  (C.A.  2), 
certiorari  denied,  342  U.S.  871;  N.L.R.B.  v.  Federal  Engineer- 
ing Co.,  153  F.  2d  233,  234  (C.A.  6),  and  cases  there  cited. 

The  refusal  of  the  Board  to  dismiss  the  instant  case  cannot 
prejudice  respondent  unless  respondent  has  failed  to  remedy,  or 
again  commits,  unfair  labor  practices.  To  the  extent  that  re- 
spondent has  already  complied  with  the  Board's  order,  respond- 
ent need  not  repeat  its  compliance,  and  to  the  extent  that  eco- 
nomic conditions  render  compliance  impossible  respondent  will 
not  be  in  contempt  for  failure  to  comply.  However,  to  the 
extent,  if  any,  that  the  settlement  agreement  leaves  unremedied 
unfair  labor  practices  as  to  which  the  Board's  order  provides  a 
practicable  remedy,  the  Board's  insistence  on  its  remedy,  and 
its  refusal  to  accept  the  private  settlement,  is  manifestly  in 
the  public  interest. 
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CONCIiITSION 

For  the  reasons  stated  it  is  respectfully  submitted 
that  a  decree  should  issue  enforcing  the  Board's  order 
infuU. 

Jerome  D.  Fenton, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Owsley  Vose, 
Melvin  J.  Welles, 

Attorneys, 
National  Labor  Relations  Board, 
March  1959. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act,  as  amended  (61  Stat.  136,  65  Stat.  601,  72 
Stat.  945,  29  U.S.C.,  Sees.  151,  et  seq.),  are  as  follows: 

Rights  of  Eimployees 
Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  en- 
gage in  other  concerted  activities  for  the  pur- 
pose of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities  ex- 
cept to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  employ- 
ment as  authorized  in  section  8(a)(3). 

Unfair  Labor  Practices 
Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 

in  section  7 ; 

*  *  *  *  * 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization:  *  *  * 

*  *  ♦  *  * 

Prevention  of  Unfair  Labor  Practices 
Sec.  10.  (a)  The  Board  is  empowered,  as  here- 
inafter provided,  to  prevent  any  person  from 
engaging  in  any  unfair  labor  practice  (listed  in 
section  8)  affecting  commerce.  This  power 
shall  not  be  affected  by  any  other  means  of  ad- 
justment or  prevention  that  has  been  or  may  be 
established  by  agreement,  law,  or  other- 
wise: *  *  * 

(c)  *  *  *  If  upon  the  preponderance  of  the 
testimony   taken   the    Board   shall   be    of   the 

(43) 
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opinion  that  any  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  and  cause  to 
be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  unfair 
labor  practice,  and  to  take  such  affirmative  ac- 
tion including  reinstatement  of  employees  with 
or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act :  *  *  * 

*  *  *  *  » 

(e)  The  Board  shall  have  power  to  petition 
any  court  of  appeals  of  the  United  States,  or  if 
all  the  courts  of  appeals  to  which  application 
may  be  made  are  in  vacation,  any  district  court 
of  the  United  States,  within  any  circuit  or  dis- 
trict, respectively,  wherein  the  unfair  labor  prac- 
tice in  question  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  and  for  appropriate  tem- 
porary relief  or  restraining  order,  and  shall  file 
in  the  court  the  record  in  the  proceedings,  as 
provided  in  section  2112  of  title  28,  United 
States  Code.  Upon  the  filing  of  such  petition, 
the  court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  ques- 
tion determined  therein,  and  shall  have  power 
to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make 
and  enter  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent,  or  agency,  shall  be 
considered  by  the  court,  unless  the  failure  or 
neglect  to  urge  such  objection  shall  be  excused 
because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  questions 
of  fact  if  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  shall  be 
conclusive. 
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No.  16117 
In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

V. 

Sebastopol  Apple  Growers  Union, 

Res2^ondent. 


Brief  for  Respondent  and  Request  for  Prehearing 
Conference  Under  Rule  35  (11) 


INTRODUCTION 

In  1954  the  Teamsters  were  trying  to  organize  the  em- 
ployees of  respondent  Sebastopol  Apple  Growers  Union, 
a  cooperative  which  packs,  cans  and  ships  apples  and 
apple  products  (E.  17).  Respondent  is  known  as  SAGU  for 
short,  and  we  will  sometimes  use  that  abbreviation  in  this 
brief.  The  events  giving  rise  to  this  action  took  place  in  the 
fall  of  that  year. 

In  the  summer  and  fall  of  1955  hearings  were  held  before 
a  Trial  Examiner  of  the  Board  (R.  17).  By  the  time  he 
issued  his  report  in  March  1956  (R.  173),  the  union  and 
respondent  had  settled  their  dispute  and  reached  a  fair 
agreement.  They  joined  in  a  request  to  withdraw  the  charge 
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(R.  185-189).  The  Board  denied  the  request  summarily  (R. 
189-190) :  the  matter  was  not  dropped. 

More  time  passed.  In  August  1957,  ahnost  a  year  and  a 
half  after  the  Trial  Examiner's  report,  the  Board  adopted 
his  findings,  conclusions  and  reconunendations,  again  with- 
out analysis  or  discussion  (R.  198).  Finally,  another  year 
later,  the  Board  petitioned  for  enforcement  (R.  206-208). 

Now,  almost  five  years  after  the  events  in  question,  almost 
four  years  since  the  matter  came  before  the  Board,  and  over 
three  years  since  it  has  been  settled  by  the  parties,  this 
Court  is  given  the  task  of  reviewing  the  1300-plus-page  rec- 
ord to  determine  whether  the  Board's  order  is  supported  by 
substantial  evidence.  We  shall  endeavor  to  be  as  helpful  as 
possible  to  the  Court  in  this  task. 

The  mills  of  the  Board  grind  slowly ;  how  fine  they  grind 
remains  to  be  seen. 

One  question  may  occur  to  the  Court  at  the  outset :  if  the 
respondent  and  the  union  have  settled  this  matter,  why 
should  respondent  object  to  the  Board's  order?  Primarily 
because  it  calls  for  back  pay  for  146  people  (R.  200,  181- 
183),  none  of  whom,  as  Ave  will  show,  were  discriminatorily 
discharged  and  many  of  whom  were  not  discharged  at  all. 
Furthermore,  respondent  does  not  want  to  be  put  into  a 
position  of  acknowledging  unfair  labor  practices  which  it 
did  not  commit. 

The  real  question  is  why  the  Board  did  not  dismiss  the 
matter  after  the  settlement  had  been  reached  in  1956.  This 
is  one  of  the  principal  issues  which  we  will  discuss,  and  we 
will  show  that  the  Board's  refusal  was  unreasonable,  arbi- 
trary and  in  violation  of  the  Labor  Management  Relations 
Act. 

ISSUES  PRESENTED 

We  will  first  discuss  the  question  just  referred  to  per- 
taining to  the  Board's  refusal  to  dismiss  the  case  after  it 
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had  been  settled  and  show  that  the  Board's  conduct  does  not 
rest  on  any  factual  or  rational  foundation  {infra  I).  While 
the  Board  touches  lightly  on  this  issue  only  at  the  end  of 
its  brief  (Board  Brief  41,  note  17),  examination  of  the 
question  at  the  outset  may  be  helpful  for,  if  the  Board 
abused  its  discretion — and  we  submit  it  did — if,  in  otlier 
words,  the  Board  should  have  terminated  these  j)roceedings 
three  years  ago,  then  this  disposes  of  tlie  case  without  the 
necessity  of  resolving  the  remaining  issues. 

But  we  shall  deal  with  the  remaining  issues  as  well  in 
order  to  make  clear  that  the  Board's  findings  and  conclu- 
sions are  not  supported  by  substantial  evidence.  The  first 
of  these  other  issues  is  the  relatively  simple  one  of  whether 
the  Board's  conclusion  that  respondent's  employment  appli- 
cation form  violates  section  8(a)(1)  is  supported  by  the 
record.  We  will  show  that  it  clearly  is  not  {infra  II). 

Next  we  will  turn  to  the  question  of  whether  the  lay-off 
of  October  15,  1954  was  discriminatory  {infra  III).  We  will 
see  that  far  from  being  based  on  substantial  evidence,  the 
Board's  conclusions  run  counter  to  it  and  cannot  be  sus- 
tained when  the  record  is  viewed  in  its  entirety.  Specifically 
we  will  see  that  the  Board's  conclusion  respondent  deliber- 
ately shipped  out  apples  to  another  cannery  in  order  to 
create  a  shortage  by  which  to  justify  the  lay-off  is  com- 
pletely lacking  in  evidentiary  and  legal  support,  as  are  its 
conclusions  that  respondent  had  ample  warehouse  space  and 
the  lay-off  was  carried  out  discriminatorily. 

We  will  then  discuss  the  question  of  whether  the  Board 
mistakenly  included  a  number  of  employees  as  lieing  affected 
by  the  lay-off,  even  if  we  assume  arguendo  that  it  was  dis- 
criminatory {infra  IV).  We  will  see  that  indeed  a  large  num- 
])er  of  employees  was  so  included,  among  them  many  wlio 
were  not  laid  off  at  all  or  who  had  been  hired  after  the  date 
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determining  eligibility  to  vote  in  the  election  or  wlio  were 
concededly  not  union  supporters. 

Finally,  we  will  discuss  the  three  individual  discharges 
and  show  that  there  is  no  substantial  evidence  for  holding 
them  to  have  been  motivated  by  anti-union  sentiments 
{infra  V). 

Questions  pertaining  to  the  lay-off  and  the  discharges 
can  be  analyzed  intelligently  only  by  reviewing  the  extensive 
record;  we  regret  that  for  that  reason  and  because  of  the 
Board's  intransigent  position  and  sketchy  presentation,  this 
brief,  too,  will  be  extensive.  We  trust  it  will  be  helpful  to  the 
Court. 

Due  to  the  complexity  of  the  issues  we  respectfully  sug- 
gest that  a  prehearing  conference  in  accordance  with  Rule 
35(11)  of  this  Court  may  be  beneficial  "to  consider  the 
simplification  of  the  issues."  Respondent  would  be  happy 
to  cooperate  fully  toward  the  end  of  such  simplification. 

Argument 

I. 

THE  BOARD  ARBITRARILY  REFUSED  TO  GIVE  EFFECT  TO  THE 
SETTLEMENT  OF  THE  PARTIES 

Three  years  ago,  in  March  1956,  the  charging  union  and 
respondent  settled  their  dispute.  They  moved  for  permission 
to  withdraw  the  charge  or  to  dismiss  the  complaint  (R.  185- 
188). 

Pursuant  to  the  settlement  respondent  recognized  the 
union  as  the  collective  bargaining  agent  of  its  employees 
(R.  186)  and  agreed  to  place  the  employees  who  were  alleg- 
edly discriminatorily  discharged  on  a  preferential  hiring 
list  (ibid).  The  union  agreed  to  obtain  waivers  of  back  pay 
from  the  alleged  discriminatees  (R.  187). 

Without  a  hearing,  the  Board  summarily  denied  the 
motion;  it  refused  permission  to  withdraw  the  charge  and 
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refused  to  dismiss  (R.  189-190).  The  Board  did  not  discuss 
the  matter  other  than  to  state  the  conclusion  that  "it  does 
not  appear  that  it  will  effectuate  the  policies  of  the  Act  to 
close  the  case  on  the  basis  outlined  in  the  motion."  (R.  190). 
The  summary  denial  was  made  before  the  moving  parties 
even  had  an  opportunity  to  answer  the  General  Counsel's 
opposition  to  the  motion  (R.  190,  195-196),  although  the 
Board  was  certainly  in  no  hurry — it  did  not  issue  its  deci- 
sion on  the  merits  until  almost  a  year  and  a  half  later  (R. 
197-201),^  and  then  again  only  summarily,  without  discuss- 
ing the  facts.- 

Had  the  Board  given  reasonable  effect  to  the  settlement, 
this  matter  w^ould  have  been  disposed  of  long  ago.  Instead 
it  is  now  before  this  Court  almost  five  years  since  the  events 
in  question  and  more  than  three  years  since  the  parties 
reached  a  settlement,  carried  it  out  in  good  faith  and  estab- 
lished a  continuing  healthy  collective  bargaining  relation. 

The  question  to  be  decided  is  whether  the  Board  acted 
arbitrarily  in  peremptorily  denying  the  motion  for  i^ermis- 
sion  to  withdraw  the  charge  or  to  dismiss.  We  shall  show 
that  it  did. 


(1)  The  motion  was  made  on  March  9,  1956  and  denied  on  April 
11  (R.  188,  190).  Except  for  this  instance,  the  Board's  processing 
of  this  case  was  leisurely :  October  1955  :  hearings  before  trial  exam- 
iner conclude  (R.  17).  March  1956:  intermediate  report  of  trial 
examiner  (R.  173).  August  1957:  Board  decision  adopting  trial 
examiner's  findings  and  recommendations  (R.  201).  July  1958: 
Petition  for  enforcement  (R.  208). 

(2)  For  a  recent  decision  where  the  court  refused  to  enforce  such 
a  "per  curiam"  Board  order,  see  Osceola  Co.  Co-Op.  Cream.  Ass'n 
V.  NLRB  (8th  Cir.  1958),  251  F.2d  62.  Compare  State  Corp.  Com'n. 
of  Kansas  v.  Federal  Power  Com'n.  (8th  Cir.  1953),  206  F.2d  690, 
723,  cert,  denied  346  U.S.  922:  "A  mere  assertion  that  the  Commis- 
sion has  examined  'all  of  the  available  evidence  of  record  on  this 
subject'  does  not  suffice  to  show  this  court,  on  review,  that  the  con- 
clusion of  the  Commission  as  to  the  rate  of  return  is  the  result  of  the 
application  of  the  Commission's  expertise  and  judgment  so  that  we 
would  affirm." 
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Preliminarily,  we  note  that  the  Board  has  wide  discretion 
in  determining  whether  it  would  accord  with  the  policies  of 
the  Act  to  give  effect  to  a  settlement  between  the  parties 
and  to  grant  their  request  for  dismissal.^  But,  of  course,  the 
Board's  discretion  is  not  unlimited.  Courts  will  set  aside 
exercises  of  discretion  that  are  arbitrary,  unreasonable  or 
capricious.^  And  they  will  do  so  more  readily  where,  as 
here,  the  facts  pertaining  to  the  settlement  are  undisputed, 
and  the  Board's  conclusion  is  one  of  law.'' 


(3)  29  USCA  §  160(a)  ;  NLEB  v.  E.  A.  Laboratories  (2nd  Cir. 
1951),  188  F.2d  885,  887;  NLRB  v.  Federal  Engineerhuj  Co.  (6th 
Cir.  1946),  153  F.2d  2S3;NLRB  v.  Prettijman  (6th  Cir.  1941),  117 
F.2d  786. 

(4)  Courts  sometimes  state  this  negatively  by  saying  that  a 
Board  determination  as  to  which  it  has  discretion  will  not  be  set 
aside  unless  it  is  arl)itrarv,  unreasonable  or  capricious.  E.g.,  NLRB 
V.  Grace  Co.  (8th  Cir.  1950),  184  F.2d  126,  129;  3Iueller  Brass  Co. 
V.  NLRB  (D.C.  Cir.  1950),  180  F.2d  402,  40i;NLRB  v.  Continental 
Oil  Co.  (10th  Cir.  1950),  179  F.2d  552,  554;  NLRB  v.  Minnesota 
Mining  &  Mfg.  Co.  (8th  Cir.  1950),  179  F.2d  323,  326;  Valley 
Mould  cf-  Iron  Corp.  v.  NLRB  (7th  Cir.  1941),  116  F.2d  760,  764; 
Marlin-Rockwell  Corp.  v.  NLRB  (2nd  Cir.  1941),  116  F.2d  586,  587. 

The  Administrative  Procedure  Act,  5  USCA  §  1009  (e),  provides 
that  the  reviewing  court  "sliall  *  *  *  set  aside  agency  actions,  find- 
ings and  conclusions  found  to  be  (1)  arbitrary,  capricious,  an  abuse 
of  discretion,  or  otherwise  not  in  accordance  with  law;  *  *  *" 

In  NLRB  V.  Prettyman,  note  3  supra,  dealing  with  a  settlement, 
the  court  said  (117  F.2d  at  792,  emphasis  supplied)  :  "No  evidence 
appears  as  to  the  terms  of  the  settlement.  Under  the  facts  here, 
there  is  no  abuse  of  the  Board's  discretion."  In  the  present  case 
the  terms  of  the  settlement  appear  in  the  record  (R.  186-187)  and 
the  Board  did  not  deign  to  comment  on  them  (R.  189-190). 

(5)  E.g.  E.  Anthony  &  Sons  v.  NLRB  (D.C.  Cir.  1947),  163 
F.2d  22;  NLRB  v.  Bell  Oil  &  Gas  Co.  (5th  Cir.  1938),  98  F.2d  870; 
5  USCA  §1009  (e)  ;  Jaffe,  Judicial  Review:  Question  of  Law 
(1955),  69  Harv.  Law  Rev.  239:  "The  distinction  between  fact  and 
law  is  vital  to  a  correct  appreciation  of  the  respective  roles  of  the 
administrative  and  the  judiciary.  The  administrative  is  the  sole 
fact  finder.  The  judiciary  may  set  aside  a  finding  of  fact  not  ade- 
quately supported  by  the  record,  but,  with  certain  exceptions,  at 
that  point  its  function  is  exhausted.  It  ha.s,  as  it  were,  a  veto  but 
no  positive  power  of  determination.  On  the  other  hand,  the  admin- 
istrative and  the  judiciary  share  the  role  of  law  pronouncing  and 
law  making.  They  are  in  partnership.  The  court  may  supersede  the 
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As  we  have  seen  the  Board  summarily  denied  the  motion 
"because  it  does  not  appear  that  it  will  effectuate  the  pur- 
poses of  the  Act."  (R.  190).  To  ascertain  whether  this 
brusque  conclusion  is  arbitrary,  we  turn  briefly  to  the  pur- 
230ses  of  the  Act. 

They  are  basically  to  promote  the  peaceful  settlement 
of  labor  disputes  and  to  prevent  the  disturbance  of  inter- 
state connnerce  by  them.  As  this  Court  said  not  long  ago  in 
NLRB  V.  Knickerhocher  Plastic  Co.  (9th  Cir.  1955),  218 
F.2d917,  924: 

"*  *  *  when  it  is  considered  that  the  fundamental  pur- 
pose of  the  labor  Act  was  and  is  to  prevent  disturbance 
of  interstate  commerce  by  labor  disputes,  through  em- 
ployer-employee agreements  arrived  at  by  employer 
and  employees'  bargaining  agent,  it  would  seem  that 
enforcement  of  the  board's  order  should  be  approached 
with  care  lest  the  purposes  of  the  act  be  hindered  rather 
than  effectuated." 

In  NLRB  V.  Fansteel  Metallurgical  Corp.  (1939),  306  U.S. 
240,  258,  59  S.Ct.  490,  497,  the  Court  noted  that  "the  purpose 
of  the  Act  is  to  promote  peaceful  settlements  of  disputes 

administrative  and  itself  determine  the  question  of  law;  it  is  the 
senior  partner." 

The  Board 's  conclusion  as  to  what  would  effectuate  ' '  the  purposes 
of  the  Act"  is  plainly  one  of  law.  Compare  Jaffe,  supra,  69  Harv. 
Law  Rev.  at  241  (emphasis  supplied)  :  "A  finding  of  fact  is  the 
assertion  that  a  phenomenon  has  happened  or  is  or  will  be  happen- 
ing independent  of  or  anterior  to  any  assertion  as  to  its  legal  effect. 
It  can,  for  example,  be  made  by  a  person  who  is  ignorant  of  the 
applicable  law.  Thus  a  statute  may  provide  compensation  for  in- 
juries arising  out  of  and  during  the  course  of  employment.  It  has 
been  found  that  an  employee  while  at  work  has  been  intentionally 
hit  on  the  head  by  a  fellow  employee.  This  is  a  finding  of  fact. 
It  owes  nothing  to  the  compensation  statute.  If,  however,  it  is 
a.sserted  that  the  injury  arose  out  of  the  employment  and  is  there- 
fore compensable,  the  assertion  is  something  more  than  a  finding  of 
fact ;  it  is,  in  our  view,  a  conclusion  of  law.  The  assertion  cannot  be 
derived  by  one  who  is  ignorant  of  the  applicable  statutes.  It  is, 
unless  it  is  a  purely  arbitrary  exercise  of  power,  an  assertion  that 
the  purpose  of  the  statute  will  he  served  by  awarding  compen- 
sation." 


by  providing  legal  remedies  for  the  invasion  of  employees' 
rights."^  And  in  Wallace  Corporation  v.  NLRB  (19^4),  323 
U.S.  248,  253-254,  65  S.Ct.  238,  241,  the  Court  said: 

"To  prevent  disputes  like  the  one  here  involved,  the 
Board  has  from  the  very  beginning  encouraged  com- 
promises and  settlements.  The  purpose  of  such  at- 
tempted settlements  has  been  to  end  labor  disputes, 
and  so  far  as  possible  to  extinguish  all  the  elements 
giving  rise  to  them." 

In  the  present  case  the  labor  dispute  was  ended  in  1956 
through  an  agreement  arrived  at  by  the  employer  and  the 
collective  bargaining  agent  of  the  employees — the  union 
that  had  initially  brought  the  charges.  Labor  peace  was  re- 
stored. The  Board  did  not  find  anything  wrong  with  the 
agreement  and  there  is  not  the  slightest  criticism  of  it  in  the 
Board's  brief.  The  elements  giving  rise  to  the  dispute — the 
non-recognition  of  the  union  and  the  alleged  discriminatory 
discharges — have  long  ago  been  extinguished.  Collective 
bargaining  has  been  established;  industrial  strife  has  been 
ended.  The  contract  negotiated  by  the  parties  was  the  first 
one  in  the  history  of  the  area  (R.  194-195).  For  over  three 
years  now  respondent  and  the  union  have  bargained  peace- 
fully."^ 

In  light  of  this,  what  useful  purpose  could  conceivably 
be  served  by  posting  notices,*  and  offering  reinstatement 
and  back-pay  to  a  large  number  of  former  employees?  The 

(6)  In  accord  with  Knickerhoclier  Plastic  and  Fansteel  see  e.g., 
yimerican  Communications  Ass'n.  v.  Bonds  (1950),  339  U.S.  382, 
70  S.  Ct.  674;  NLRB  v.  Fainhlatt  (1939),  306  U.S.  601,  59  S.  Ct. 
668;  Consolidated  Edison  Co.  v.  NLRB  (1938),  305  U.S.  197,  59 
S.  Ct.  206;  Ohio-Alloys  Corp.  v.  NLRB  (6th  Cir.  1954),  213  F.2d 
646,  649;  Inland  Steel  Corp.  v.  NLRB  (7th  Cir.  1948),  170  F.2d 
247,  265,  aff'd.  339  U.S.  382,  70  S.  Ct.  674;  29  USCA  §§  141,  151. 

(7)  If  there  is  any  question  about  that,  the  Board  can  certainly 
ascertain  the  facts  with  ease. 

(8)  It  i.s  undisputed  that  all  employees  involved  have  been  noti- 
fied (R.  192-193).  Dredging  this  matter  up  before  new  employees 
can  only  give  rise  to  needless  questions  and  tensions. 
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Board  suggested  none  in  its  order  (R.  190)  and  it  suggested 
none  in  its  brief  (Board  Brief  41),  where  it  attempts  to 
brush  off  the  entire  issue  in  a  footnote.  And  it  is  obvious 
that  there  is  none. 

Lacking  a  reasonable  basis  for  its  action,  the  Board  con- 
tents itself  with  the  remarkable  argument  that  "the  refusal 
of  the  Board  to  dismiss  the  instant  case  cannot  prejudice 
respondent  unless  respondent  has  failed  to  remedy,  or  again 
commits,  unfair  labor  practices."  (Ihid.)  Carrying  out  the 
Board's  order  could  only  threaten  the  industrial  peace  which 
has  been  achieved  (R.  192,  195;  again  this  is  undisputed). 
Offering  reinstatement  to  persons  already  placed  on  a 
preferential  hiring  list  years  ago  is  obviously  prejudicial 
to  respondent  in  terms  of  its  personnel  administration — 
some  146  employees  are  covered  by  the  order  which  the 
Board  seeks  to  enforce  here  (R.  172,  181-183,  200).  And 
complying  with  the  back-pay  provisions  would  plainly  be 
detrimental  to  respondent,  not  only  because  of  the  amount 
of  back-pay,  but  also  because  of  the  expense  of  additional 
proceedings  and  of  compution.^ 

In  short,  the  Board  cites  no  reasons  or  evidence,  and 
not  a  shred  of  evidence  appears  in  the  record  why  the 
compelling  grounds  stated  in  support  of  the  motion  (R.  185- 
188,  190-195)  should  not  be  recognized  and  accepted.  The 


(9)  Again  the  Board  does  not  say  why  or  how  this  would  carry 
out  the  policies  of  the  Act.  Its  brief  merely  states  the  conclusion, 
without  reference  to  any  facts  or  reasons,  that  "the  Board's  insist- 
ence on  its  remedy,  and  its  refusal  to  accept  the  private  settlement, 
is  manifestly  in  the  public  interest."  (Board  Brief  41).  Such  bald 
statements  as  to  what  is  manifest  only  highlight  the  arbitrariness 
of  the  Board's  position. 

It  is  undisputed  that  back-pay  was  not  the  main  interest  of  the 
employees,  that  their  primary  objectives  were  realized,  that  the 
number  of  employees  in  a  position  to  collect  back-pay  and  the 
amount  of  it  is  conjectural  and  difficult  to  ascertain,  and  that  "the 
only  objection  which  has  been  made  of  any  kind  or  nature  emanates 
from  a  small  group  of  employees,  who  for  their  own  political  pur- 
poses within  the  Union  and  pique,  seek  to  embarass  it."  (R.  191- 
194.) 
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Board's  blanket  refusal  to  do  so  is  plainly  unreasonable 
and  caprieions.  "We  have  said  that  the  power  (of  the 
Board)  to  conmiand  affirmative  action  is  remedial,  not  puni- 
tive." Republic  Steel  Corp.  v.  NLRB  (1940),  311  U.S.  7,  12, 
61  S.  Ct.  77,  79.  Plere  the  remedial  purposes  of  the  Act 
have  been  concededly  accomplished;  the  Board  now  seeks 
to  punish  respondent  by  exacting  retribution.^"  This  the 
Board  may  not  do.  To  quote  more  fully  from  the  Republic 
Steel  case,  supra  (311  U.S.  at  11,  61  S.  Ct.  at  79) : 

"We  do  not  think  that  Congress  intended  to  vest  in 
the  Board  a  virtually  unlimited  discretion  to  devise 
punitive  measures,  and  thus  to  prescribe  penalties  or 
fines  which  the  Board  may  think  would  effectuate  the 
policies  of  the  Act.  We  have  said  that  'this  authority 
to  order  affirmative  action  does  not  go  so  far  as  to 
confer  a  punitive  jurisdiction  enabling  the  Board  to 
inflict  upon  the  employer  any  penalty  it  may  choose 
because  he  is  engaged  in  unfair  labor  practices,  even 
though  the  Board  be  of  the  opinion  that  the  policies  of 
the  Act  might  be  effectuated  ])y  such  an  order.'  We 
have  said  that  the  power  to  command  affirmative  action 
is  remedial,  not  punitive.  Consolidated  Edison  Com- 
panv  V.  National  Labor  Relations  Board,  305  U.S.  197, 
235,'  236,  59  S.  Ct.  206,  219,  83  L.Ed.  126.  See,  also. 
National  Labor  Relations  Board  v.  Pennsylvania  Grey- 
hound Lines,  303  U.S.  261,  267,  268,  58  S.  Ct.  571,  574, 
575,  82  L.Ed.  831,  115  A.L.R.  307.  We  adhere  to  that 
construction."^^ 


(10)  With  respect  to  back-pay,  the  inconsistency  of  the  Board's 
position  is  shown  by  its  statement  that  it  acts  "as  a  public  agency 
safeguarding-  the  public  interest  and  not  to  further  the  interest  of 
a  private  litigant"  (Board  Brief  41).  Only  private  interests  could 
be  served  by  back-pay ;  the  Board  does  not  show  or  even  claim  that 
this  is  necessary  to  safeguard  the  public  interest. 

(11)  In  accord,  e.g.,  NLRB  v.  Virginia  Electric  &  Power  Co. 
(1941),  314  U.S.  469,  477,  62  S.  Ct.  344,  348  ("The  sanctions  of 
the  Act  are  imposed  not  in  punishment  of  the  employer  but  for 
the  protection  of  the  employees.")  ;  NLRB  v.  Braswell  Motor 
Freight  Lines  (5th  Cir.  1954)",  213  F.2d  208,  209  (the  Board  "has 
no  authority  to  punish  an  employer  for  wrongful  conduct.") 
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Accordingly,  we  respectively  and  vigorously  urge  that 
tlie  Board's  sunnnmary  refusal  to  give  effect  to  the  con- 
cededly  fair  settlement  and  to  permit  withdrawal  of  the 
charge  or  dismissal  lacks  any  reasonable  basis  and  is 
arbitrary  and  capricious. 

II. 

RESPONDENT'S  APPLICATION  FORM  DOES  NOT 
VIOLATE  THE  ACT 

We  submit  that  the  Board's  unreasonable  refusal  to  give 
effect  to  the  settlement  disposes  of  the  case.  But  we  shall 
proceed  to  show  that  the  record  contains  no  substantial 
evidence  to  support  the  Board's  conclusions  that  respondent 
had  committed  unfair  labor  practices.  The  principal  charges 
against  respondent  concern  allegedly  improper  lay-offs  and 
discharges.  Before  we  turn  to  them,  it  may  be  helpful  to 
deal  with  the  simpler  matter  of  respondent's  application 
form. 

At  the  beginning  of  the  1955  season — that  is  after  the  dis- 
charges and  after  the  election — respondent  adopted  a  new 
form  of  employment  application.  It  included  the  question : 
"To  what  Trade,  Professional  or  other  organizations  are 
you  a  member  [sic]  :  (Do  not  name  any  organization  which 
w^ould  reveal  your  race,  religion,  color  or  ancestral  ori- 
gin.)" (R.  1205;  Board  Brief  8.)  The  form  previously  used 
did  not  call  for  this  information.  The  Board  concluded  that 
job  applicants  would  interpret  this  question  as  calling  for 
the  disclosure  of  union  affiliation  and  that  respondent  there- 
by interfered  with,  restrained  and  coerced  its  employees  in 
violation  of  section  8(a)  (1)  of  the  Act  (Board  Brief  8-9). 

These  conclusions  are  erroneous  and  unsupported  by  the 
record  for  several  compelling  reasons.  First,  the  Board 
cites  no  evidence,  and  there  is  none,  that  this  form  was 
intended  to  or  generally  interjoreted  by  either  respondent 
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or  job  applicants  as  calling  for  the  disclosure  of  union 
membership.  The  form  was  adopted  when  respondent  was 
running  out  of  its  old  short  form  and  was  one  widely  used 
in  the  industry  (R.  1172-1174).  Even  the  Board's  witnesses 
testified  that  they  filled  out  identical  forms  at  other  can- 
neries (R.  549,  583-584). 

Second,  the  Board  refers  to  no  evidence,  and  there  is 
none,  that  anyone  was  actually  "interfered  A\dth,  restrained 
or  coerced."  The  Board  does  not  claim  that  respondent  dis- 
criminated against  union  members  in  1955  or  at  any  time 
since  the  adoption  of  the  new  form. 

Third,  even  if  it  be  assumed,  despite  the  lack  of  evidence, 
that  the  form  sought  information  about  union  membership, 
it  is  settled  that  eliciting  such  information  is  not  in  and  of 
itself  a  violation  of  the  Act.^^  Faced  with  this,  the  Board 
argues  that  "the  use  of  such  forms  in  a  context  of  intensive 
hostility  to  unions"  is  improper  (Board  Brief  27).  But 
whatever  the  "context"  of  hostility  may  have  been  during 
the  previous  year  (and  we  urge  there  was  none),  there  is 
not  the  slightest  evidence  of  any  hostility  in  1955  or  there- 
after, and  the  Board  does  not  contend  there  is.  On  the 
contrary,  the  union  and  respondent  had  settled  their  dis- 
pute by  early  1956;  the  union  was  and  is  recognized  and 
the  parties  have  been  bargaining  peacefully  since  then 
{supra  I).  Let  us  bear  in  mind  that  the  Board's  decision 
here  is  dated  August  1957 — long  after  any  "context  of 
hostility"  had  disappeared.  At  this  point  it  is  obviously 
absurd  to  deny  respondent  the  right  to  use  an  application 
form  which  is  widely  used  throughout  the  industry. 


(12)  E.g.  NLRB  V.  McCatron  (9th  Cir.  1954),  216  F.2d  212,  216, 
and  cases  there  cited;  Wmjside  Press  v.  NLRB  (9th  Cir.  1953),  206 
F.2d  862.  864;  NLRB  v.  Associated  Dry  Goods  Corp.  (2nd  Cir. 
1954),  209  F.2d  593,  595;  NLRB  v.  Mississippi  Products  (5th  Cir. 
1954),  213  F.2d  670,  673;  NLRB  v.  Ozark  Dam  Constructors  (8th 
Cir.  1951),  190  F.2d  222,  227. 
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In  further  response  to  the  Board's  eontext-of-hostility 
argument,  this  Court  has  been  quite  specific  as  to  wlien 
interrogation  regarding  union  membership  violates  section 
8(a)  (1)  of  the  Act.  In  NLRB  v.  McCatron  (9th  Cir.  1954), 
21G  F.2d  212,  216,  the  Court  said : 

"We  are  of  the  opinion  tliat  in  order  to  violate  §  8(a) 
(1)  such  interrogation  must  either  contain  an  express 
or  implied  threat  or  promise,  or  form  part  of  an  over- 
all pattern  whose  tendency  is  to  restrain  or  coerce. 
We  so  held  in  Wayside  Press,  Inc.,  v.  N.L.R.B.,  9  Cir., 
1953,  206  F.2d  862.  Other  circuits  have  taken  the  same 
view.  [Citations.]" 

The  Board  has  neither  shown  nor  urged  that  the  appli- 
cation form  contained  a  threat  or  promise  or  that,  at  the 
time  it  was  adopted  or  at  any  time  since  then,  there  has 
been  an  overall  pattern  whose  tendency  is  to  restrain  or 
coerce.  The  form  has  never  been  put  to  any  improper  use. 
The  Board's  conclusion  is  plainly  erroneous. 

III. 

THE  OCTOBER  15.  1954  LAY-OFF  WAS  LEGAL 

A.  The  Board's  Conclusion  That  Respondent  Shipped  Apples  to 
the  Co-op  to  Enable  it  to  Lay  Off  Union  Adherents  Is  Not 
Supported  by  the  Evidence. 

1 .       The  economic  circumstances  leading  to  the  lay-off. 

There  is  no  conflict  over  the  fact  that  at  the  time  of  the 
lay-off  respondent  did  not  have  a  sufficient  supply  of  apples 
on  hand  or  in  prospect  to  continue  operating  two  shifts 
(Board  Brief  30).  The  Board  contends,  however,  that 
respondent's  use  of  the  Co-op  to  process  some  apples  not 
only  brought  this  condition  about,  but  "that  respondent 
shipped  the  apples  to  the  Co-op  to  enable  it  to  get  rid  of 
Union  supporters  in  advance  of  the  election."  (Board  Brief 
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30,  31.)  Whether  this  finding  is  justified  is  indeed,  as  the 
Board  says,  "the  basic  question  on  this  phase  of  the  case." 
{ihid.) 

The  finding  is  not  supported  by  the  evidence  because  of 
the  following  facts,  largely  undisputed,  which  we  will  first 
summarize  and  then  review  in  greater  detail. 

(a)  Use  of  the  Co-op  to  process  some  of  respondent's 
apples  was  brought  about  by  the  size  and  condition  of  the 
apple  crop. 

(b)  Shipments  to  the  Co-op  started  in  September  1954, 
long  before  any  election  was  scheduled.  Respondent's  offi- 
cials began  to  consider  the  question  of  shipments  in  August, 
and  had  already  made  a  shipment  in  July. 

(c)  Use  of  the  Co-op,  of  which  respondent  was  a  member, 
was  consistent  with  past  practice.  The  amount  shipped  by 
SAGU  was  not  excessive  and  was  in  fact  only  a  small  per- 
centage of  respondent's  total  crop. 

(a)    The  size  and  condition  of  the  apple  crop. 

(i)  The  size.  There  is  no  dispute  that  the  1954  crop  was 
substantially  heavier  than  the  prior  year.  The  Trial  Ex- 
aminer so  found  (R.  75),  but  he  mistakenly  gave  the  increase 
as  12%  {ibid).  The  report  of  the  Sonoma  County  Depart- 
ment of  Agriculture  which  is  in  evidence,  shows  a  jump 
from  some  81,000  tons  to  over  103,000  tons — an  increase  of 
more  than  25%.^^  The  amount  of  apples  received  by  re- 
spondent increased  proportionately  from  13,000  tons  in  1953 
to  over  16,700  in  1954  (R.  1302,  1305). 

(ii)  Condition  of  the  crop.  Why  is  the  question  of  con- 
dition important!  Because,  as  the  Trial  Examiner  noted, 
apples  delivered  by  growers  are  classified  as  cannery  apples 


(13)   R.  1313,  1314.  With  respect  to  R.  1314,  the  above  figure 
translates  boxes  into  tons,  in  accordance  with  note  2  on  R.  1314. 
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or  as  fresh  fruit ;  cannery  apples  being  those  which  cannot 
be  sold  as  fresh  fruit  because  of  their  kind,  size  or  ([uality 
(R.  75).  The  state  of  California  sets  standards  for  deter- 
mining whether  an  apple  is  fit  for  fresh  consmni^tion  (R. 
1087,  1088). 

Condition  is  further  important  because  it  affects  the  num- 
ber of  ''culls".  Apples  classified  as  fresh  fruit  are  sorted  in 
the  packing  shed  and  unmarketable  apples  are  culled  out 
(R.  75).  In  the  process  of  culling,  the  bloom  which  helps  to 
preserve  an  apple  is  wiped  off.  Also,  culls  receive  a  certain 
amount  of  bruising.  As  a  result  they  will  not  keep  as  long 
as  apples  which  are  immediately  classified  as  cannery 
apples,  without  going  through  the  packing  shed  (ibid). 

Thus,  the  condition  of  the  crop  determines  how  much  of 
it  has  to  be  canned,  as  well  as  the  speed  which  is  needed  to 
avoid  spoiling.  The  worse  the  crop,  the  greater  is  the  pro- 
portion that  is  canned. 

What  was  the  condition  of  the  1954  crop?  It  was  con- 
siderably poorer  than  in  prior  years.  (R.  809-810,  831,  897- 
898).  The  season  was  an  "unusually  hard"  one  for  grading 
out  apples  due  to  "extreme"  cull-out  from  sunburn  which 
cracked  a  big  percentage  of  the  apples  (R.  1089).  Two 
scorching  days  in  June  1954  had  sunburned  or  scalded  a 
large  part  of  the  crop  at  a  time  when  the  apples  were  im- 
mature and  not  well  covered  by  leaves  (R.  1090;  testimony 
of  neutral  witness).  There  was  an  excessive  amount  of 
bitter  pit  and  fungus  disease  (R.  897-898).  After  harvesting, 
because  of  the  quantity  and  condition  of  the  crop  and  re- 
spondent's lack  of  additional  storage  facilities,  there  was 
substantial  spoilage  (R.  721,  821,  824,  834,  898-899,  905). 
There  was  also  a  great  percentage  of  culls  (R.  809-810,  898, 
1089,  1091-1092).  :Much  of  the  crop  which  would  normally 
be  packed  as  fresh  fruit  had  to  be  canned  (R.  80G,  809-810, 
899,  1272,  1302,  1305). 
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As  the  Trial  Examiner  found,  while  the  1954  crop  was 
bigger  than  in  1953,  "less  than  half  as  much  of  the  crop  of 
early  apples  was  fit  for  sale  as  fresh  fruit."  (R.  75.) 

These  were  the  conditions  facing  respondent  when  it  de- 
cided to  turn  to  the  Co-op  for  assistance. 

(b)    These  conditions   led   to  the  use  of  the  Co-op  long   before  any 
election  was  pending. 

Faced  with  this  unusually  large  and  poor  crop,  members 
of  respondent's  board  of  directors  began  in  August  to  urge 
respondent's  manager,  Martini,  to  ship  part  of  the  crop 
to  other  canneries  for  processing  so  as  to  minimize  further 
spoilage  and  to  salvage  as  much  of  the  crop  as  possible  (R. 
815,  831-832,  958-959).  Suggesting  this  step  were  respond- 
ent's chairman  of  the  board,  the  chairman  of  its  cannery 
committee,  and  the  chairman  of  its  fresh  fruit  committee 
{ihid). 

At  first  Martini  felt  he  might  be  able  to  handle  the  apples 
himself  (R.  832-833).  But  in  September,  as  more  apples 
were  coming  in  and  with  the  number  of  culls  constantly 
increasing,  he  agreed  with  SAGU's  officers  and  board  mem- 
bers that  the  Co-op's  assistance  was  needed  (R.  833-834, 
905,  958-959).  Accordingly,  he  began  shipping  apples  to  the 
Co-op  on  September  13  and  continued  such  shipments  to 
October  15  (R.  905,  1309-1311). 

No  election  had  been  scheduled  or  directed  when  these 
shipments  started;  the  election  was  not  ordered  by  the 
Board  until  October  (R.  1203). 

(c)  Use  of  the  Co-op,  to  which  respondent  belonged,  was  consistent 
with  past  practice  and  the  amount  of  apples  shipped  to  the 
Co-op,  far  from  being  excessive,  was  only  a  small  percentage 
of  the  total. 

There  is  no  controversy  over  the  fact  that  respondent 
had  used  the  Co-op  for  processing  both  in  the  prior  year 
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(R.  1268)  and  in  July  of  1954  (R.  902-904).  The  Board 
stresses  that  in  1953  shipments  to  the  Co-op  were  155  tons 
as  against  1,358  tons  in  September  and  October  1954  (Board 
Brief  14,  28,  R.  1268,  1298-1300,  1309-1311). 

Thus,  the  increase  in  shipments  to  the  Co-op  was  1,200 
tons.  But,  as  we  have  noted,  respondent  received  3,700  tons 
more  apples  in  1954:  its  receipts  went  from  13,000  tons  in 
1953  to  16,700  in  1954  (R.  1302,  1305).  It  is  obvious,  there- 
fore, that  respondent  absorbed  the  bulk  of  the  increase 
itself.  These  undisputed  figures  knock  the  underpinning  out 
of  the  Board's  conclusions.  For  if  respondent  utilized  the 
Co-op  even  with  the  13,000  ton  crop  of  1953,  the  increased 
use  with  the  much  longer  1954  crop  is  obviously  justified, 
particularly  since  the  1953  shipments  to  the  Co-op  are  not 
attacked  by  the  Board. 

The  following  data,  again  undisputed,  make  the  soundness 
of  respondent's  position  even  clearer :  of  the  13,000  tons  of 
apples  which  respondent  got  in  1953,  it  delivered  a  total  of 
1,400  tons  to  driers  and  processors,  including  the  Co-op 
(R.  1268, 1302),  leaving  respondent  a  balance  of  11,600  tons. 
In  1954,  respondent  received  16,700  tons  and  delivered  to 
driers  and  processors,  including  the  Co-op,  a  total  of  2,500 
tons  (R.  1268,  1305),  leaving  resi:)ondent  a  balance  of  14,200 
tons. 

Thus,  even  with  the  smaller  1953  crop,  respondent  had 
needed  outside  assistance.  In  1954,  respondent  handled  as 
much  of  the  increase  as  it  could  itself.  Far  from  cutting 
production  to  defeat  the  union,  it  increased  it.  In  fact,  re- 
spondent itself  canned  8,500  tons  in  1954  (R.  1305),  as 
against  6,500  tons  in  1953  (R.  1302) — an  increase  of  over 
30%. 

If  anything  further  is  needed  to  show  the  imaginary  na- 
ture of  the  Board's  ''illegal  diversion"  contention,  it  is  that 
all  of  the  shipments  to  the  Co-op  in  September  and  October 
of  1954  amounted  to  only  8%  of  the  crop  received  by  re- 
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spondent  that  year.  To  argue  that  shipping  this  small  per- 
centage under  the  crop  conditions  admittedly  facing  re- 
spondent and  at  a  time  when  no  election  was  scheduled,  "can 
be  explained  only  on  the  basis  that  it  enabled  respondent  to 
effect  a  substantial  layoff  of  Union  members  in  advance  of 
the  election"  (Board  Brief  33),  sweeps  w^ell  beyond  the 
realm  of  legal  argument  and  into  the  land  of  fantasy. 

Finally,  the  Board — as  did  the  Trial  Examiner — com- 
pletely ignores  the  fact  that  respondent  was  a  member  of 
the  Co-op  (R.  836,  838,  934-935,  1096-1099).  The  Board 
would  make  it  appear  that  respondent  in  sending  apples  to 
the  Co-op  for  processing  was  sending  them  to  a  stranger 
or  to  a  competitor.  This  is  another  and  significant  example 
of  the  Board  ignoring  the  facts  to  bolster  its  theory  of  di- 
version for  ulterior  motives. 

2.     The  arguments  of  the  Board. 

Against  this  very  sul)stantial  evidence  of  the  economic 
reasons  for  utilization  of  the  Co-op,  the  Board  cites  the 
testimony  of  Frank  Unciano.  A  week  or  so  after  the  ship- 
ments began,  Unciano  allegedly  asked  respondent's  plant 
superintendent  Duckworth  why  they  were  sending  apples 
to  the  Co-op.  Duckworth  supposedly  answered  that  "he  was 
tr^dng  to  finish  all  the  apples  as  fast  as  they  could,  because 
they  were  afraid  the  Union  was  going  to  get  in  there  *  *  *" 
and  that  "he  did  not  want  to  do  business  with  the  Unions,  he 
doesn't  want  to  sign  or  whatever  happen  *  *  *"  (R.  516, 
517).  Duckworth  denied  having  made  any  such  statement 
(R.  111). 

We  recognize  that  this  is  not  the  proper  forum  to  attack 
the  credibility  of  a  witness,  and  we  make  no  such  attack. 
Rather,  we  are  constrained  to  note  that  the  Trial  Examiner 
accepted  Unciano's  testimony  without  discussion  of  the  fac- 
tors bearing  on  resolution  of  the  conflict  and  despite  serious 
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questions  as  to  its  credibility.^^  This  is  a  remarkable  omis- 
sion since  Unciano's  garbled  testimony  stands  alone  in  tying 
the  Co-op  shipments  to  any  improper  motive. 

Except  for  this  testimony,  the  Board  only  makes  argu- 
ments which  are  not  supported  by  the  record: 

(a)  We  have  previously  dealt  with  the  Board's  raised 
eyebrow  over  the  fact  that  more  apples  were  shipped  to  the 
Co-op  in  1954  than  in  1953.  We  observed  this  increase  was 
small  in  relation  to  the  big  jump  in  apples  received  by 
SAGU,  that  SAGU  handled  most  of  the  increase  itself,  and 
that  SAGU's  own  production  was  substantially  greater  in 
1954  than  in  1953.  The  evidence  shows  clearly  that  SAGI"^ 
made  every  effort  to  use  its  own  ])roductive  capacity  to  the 
hilt  in  light  of  the  crop  conditions  and  that  it  succeeded  in 
this  effort. 

(b)  The  Board  argues  that  having  the  apples  processed 
by  the  Co-op  cost  respondent  more  than  doing  it  itself 
(Board  Brief  14,  31).  The  only  evidence  cited  by  the  Board 
relates  to  transportation  costs  (R.  1268) ;  the  Board  refers 
to  no  testimony  indicating  that  Co-op  processing  was  other- 
wise more  expensive.  In  this  connection,  intelligent  discus- 
sion is  not  made  easier  by  the  Board's  habit  of  making  fac- 
tual assertions  either  without  any  reference  to  the  record 
(e.g.  on  page  14,  where  it  is  claimed  that  SAGU  paid  the 


(14)  Duckworth  related  the  only  occasion  when  he  talked  about 
the  Union  with  Unciano  (R.  1108-1110).  Unciano  and  his  wife  were 
hostile  to  the  management :  Mrs.  Unciano  who  had  been  a  floorlady 
had  been  reprimanded  by  manager  Martini,  and  both  Unciano  and 
his  wife  resented  it  (R.  1109).  Unciano  came  to  Duckworth's  home 
to  tell  him  so  (R.  1108-1109).  While  there  Unciano  asked  Duck- 
worth what  he  thought  of  the  Union  and  Duckworth,  in  reply  .said 
that  he  didn't  see  how  it  could  do  him  much  good  in  a  short  sea- 
sonal industry,  but  that  Unciano  could  do  as  he  felt  about  it  (R. 
1109).  This  conversation  was  not  denied  by  Unciano  and  there  was 
no  other  conversation  pertaining  to  the  Union  (R.  1108,  1111). 

By  contrast  to  the  Trial  Examiner's  cursory  treatment  of  this 
conflict,  he  analyzed  many  less  important  conflicts  carefully  when- 
ever such  analysis  appeared  to  support  his  conclusions. 
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Co-op  $1.58  for  every  case  of  apple  sauce  canned)  or  citing 
the  Trial  Examiner's  report  as  evidence.  Tlie  Board  engages 
in  the  latter  practice  with  particular  persistency  and  some- 
times cites  only  the  report  (e.g.  on  page  31  of  its  brief). 
This  is  not  helpful  to  counsel  or  to  the  Court  which  has  the 
task  of  determining  whether  the  Trial  Examiner's  findings 
— which  were  adopted  by  the  Board — are  supported  by  sub- 
stantial evidence. 

Returning  to  the  question  of  cost,  the  Board  refers  to  no 
evidence  showing  a  significant  difference  in  lorocessing 
costs.  It  ignores  the  important  fact  that  respondent  was  a 
member  of  the  Co-op  {supra  p.  18)  and  would  thus  par- 
ticipate in  its  profits.  It  further  ignores  the  fact  that  re- 
spondent was  faced  with  difficult  problems  due  to  the 
admittedly  unusual  size  and  condition  of  the  apple  crop. 

(c)  The  Board  argues  that  respondent  should  have  fin- 
ished processing  the  overflow^  by  the  middle  or  end  of  Sep- 
tember (Board  Brief  31).  Since  this  curious  contention  fails 
to  refer  to  any  evidence,  we  will  merely  refer  to  the  fact 
that  respondent's  own  processing  increased  substantially 
in  1954  over  1953 ;  its  own  cannery  production  jumped  over 
30%  [supra]).  17). 

Thus,  against  the  overwhelming  evidence  produced  by 
respondent  there  is  only  the  statement  of  Unciano.  Thus, 
the  record  as  a  whole  utterly  fails  to  support  the  Board's 
finding  that  the  shipment  of  apples  to  the  Co-op  was  moti- 
vated by  a  desire  to  get  rid  of  union  supporters  before  the 
election.^'^ 


(15)  The  applicable  legal  principles  are  discussed  in  Section  III 
D,  infra.  With  respect  to  Unciano 's  testimony,  compare  Osceola 
Co.  Co-op  Cream.  Ass'n  v.  NLRB  (8th  Cir.  1958),  251  F.2d  61,  66, 
67,  where  the  court  analyzes  a  Trial  Examiner's  credibility  finding, 
finds  it  of  doubtful  validity,  and  concKides  that  even  if  the  anti- 
union statement  that  was  testified  to  was  made,  "the  record  still 
lacks  substantial  evidence  to  support  the  Board's  finding."  (251 
F.2d  at  67.) 
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B.     The  Board's  Conclusion  With  Respect  to  Warehouse  Space  Is 
Not  Supported  by  the  Evidence. 

We  liave  just  discussed  one  of  the  main  reasons  for  the 
shut-down  of  the  night  shift,  namely  the  lack  of  enough 
apples  to  warrant  two  shifts.  We  saw  that  the  Board's  argu- 
ment that  this  was  caused  by  an  illegal  diversion  to  the 
Co-op  is  untenable. 

The  second  reason  for  resumption  of  a  single-shift  opera- 
tion was  a  lack  of  sufficient  warehouse  space  to  store  the 
anticipated  production  of  two  shifts  (R.  817,  818,  819,  823, 
911,  912,  961,  963,  1298,  1299). 

The  Board  on  pages  32  and  33  of  its  brief  engages  in 
curious  arithmetic  to  attempt  to  prove  that  enough  space 
was  available.  It  argues,  in  effect,  that  respondent  had  room 
for  510,000  cases  of  cans  and  had  on  hand  less  than  390,000.^" 
Accepting  this  latter  figure  for  sake  of  discussion,  the  for- 
mer is  plainly  fallacious  for  two  reasons : 

First,  the  510,000  case  figure  includes  a  cold  storage  room 
with  a  capacity  of  140,000  cases  {ibid).  The  Board  fails  to 
mention  the  fact  that  in  1954  this  room  was  being  used  to 
store  fresh  apples  (R.  815,  817,  836,  910,  913)  and  was  thus 
not  available  for  canned  goods.  The  evidence  is  not  only 
uncontradicted,  but  particularly  credible  when  w^e  recall 
that  the  1954  apple  crop  Avas  much  bigger  than  in  1953.  The 
Board  goes  well  beyond  the  boundary  of  permissible  argu- 
ment when  it  says  that  this  cold  storage  room  "after  being 
dried  out,  served  as  an  insulated  storage  space  for  140,000 
cases"  (Board  Brief  33),  without  mentioning  that  the  testi- 
mony wliich  it  cites  for  this  statement  refers  to  the  year 
1953  (R.  1196).  This  testimony  is  significant  also  because 
as  the  Board  witness  there  points  out  even  in  1953  the 


(16)    1954  production  of  495,000  cases  plus  carry-over  of  40,000 
cases  less  shippients  of  145,000,  according  to  Board  Brief  33. 
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temporary  conversion  of  the  cold  storage  room  to  a  canned 
goods  warehouse  was  not  made  until  December  (ibid).  Con- 
sistently, in  1954,  merchandise  was  moved  into  that  room 
in  December  (R.  944).  But  in  October,  as  we  have  seen,  the 
room  contained  apples. 

Hence,  this  facility  cannot  be  counted  for  storing  canned 
goods,  thus  reducing  the  available  space  to  370,000  cases. 
Once  this  is  done  the  situation  confronting  SAGU's  manage- 
ment is  made  quite  clear:  with  a  capacity  of  370,000  cases 
at  best,  room  had  to  be  found  for  390,000  cases  less  what- 
ever would  be  shipped  after  October  15.  The  Board's  sleight- 
of-hand  aritlmietic  backfires  to  show  that  SAGU's  concern 
over  storage  room  was  certainly  real. 

Secondly,  this  concern  becomes  even  more  real  when  we 
consider  the  following  undisputed  facts,  again  wholly  ig- 
nored by  the  Board : 

(1)  Canned  goods  should  preferably  be  stored  in  insu- 
lated and  heated  warehouses  to  avoid  rust  damage  (R.  839, 
840,  912,  913,  947,  961-963) ; 

(2)  Rusted  cans  necessitate  salvage  attempts  at  addi- 
tional cost :  if  the  rust  is  not  too  great,  the  cans  are  cleaned 
with  steel  wool  or  sandpaper,  causing  added  expense  (R. 
840,  841) ;  cans  that  cannot  be  cleaned  are  either  down 
graded  and  sold  for  less  or — if  the  rust  is  too  great — dis- 
carded altogether  (R.  840,  841,  936,  961-963) ; 

(3)  While  in  1954,  the  respondent  was  using  whatever 
storage  facilities  it  had,  only  one  warehouse  Avas  insulated 
(R.  908,  839) ;  it  held  180,000  cases  (R.  842,  850). 

In  short,  insulated  capacity  had  already  been  exceeded, 
extra  capacity  was  being  used  at  the  risk  of  rust  and  the 
limits  of  even  this  extra  space  were  being  aproached.  In 
light  of  this,  the  reduction  to  one  shift  was  obviously  a  rea- 
sonable step.  The  record  fully  supports  return  to  a  single 
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shift  to  avoid  aggravation  of  the  storage  problem;  more 
importantly,  the  record  entirely  fails  to  support  the  Board's 
contrary  contention,  as  to  which  it  has  the  burden  of  proof 
(HID  1,  infra). 

C.     The  Board's  Conclusion  That  the  Lay-off  Was  Carried  Out 
Discriminatorily  Is  Not  Supported  by  the  Evidence. 

Turning  from  the  substantial  economic  reasons  which  led 
to  the  discontinuance  of  the  night  shift  to  the  manner  in 
which  the  lay-off  was  actually  carried  out,  we  shall  see  that 
the  Board  ignored  a  wealth  of  substantial  testimony  and 
that  its  finding  of  discrimination  is  not  supported  by  the 
record. 

1 .     The  decision  to  lay  off  the  night  shift  was  made  before  respondent 
knew  of  the  election. 

There  is  no  dispute  that  the  decision  to  discontinue  the 
night  shift  was  reached  at  a  regular  meeting  of  respond- 
ent's directors  on  October  12, 1954  (R.  850-851,  910-912,  959- 
961,  1298-1299;  Board  Brief  15).  Nor  is  there  any  dispute 
that  at  that  time  respondent  had  not  yet  received  notice  of 
the  election ;  the  Board  does  not  claim  that  respondent  had 
such  knowledge.^'^  But  in  its  brief  the  Board,  as  did  the  Trial 
Examiner,  persistently  ignores  this  because  it  does  not  fit 
the  stress  they  put  on  the  fact  that  the  lay-off  occurred 
shortly  before  the  election.  Respondent's  ignorance  of  the 
election  date  contradicts  the  theory  that  the  lay-off  was 
suddenly  made  with  the  purpose  of  influencing  the  election. 

In  this  connection,  it  also  bears  emphasis  that  the  Board 
determined  as  eligible  to  vote  in  the  election  those  em- 


(17)  In  final  argument  on  behalf  of  the  General  Counsel  it  was 
stated  that  notice  of  election  was  mailed  to  respondent  on  October 
12,  1954,  i.e.  the  day  of  the  director's  meeting.  (See  page  3647  of 
typed  transcript  on  file ;  the  argument  is  not  in  the  printed  record.) 
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ployees   who   were   employed   during   the   payroll   period 
ending  October  2,  1954  (R.  1203;  Board  Brief  16)— a  date 
preceding  the  October  15  lay-off  and  preceding  also  the  de- 
cision of  October  12  to  reduce  to  a  one-shift  operation. 
In  short,  the  time  sequence  is  as  follows : 

October  2:  The  payroll  period  date  fixed  by  the 
Board  for  determining  eligibility  to  vote. 
This  date  was  set  later. 

October  12:  Respondent's  board  of  directors  decides 
to  reduce  to  a  single  shift. 

October  12 :  Board  mails  notice  of  election  to  respond- 
ent. 

October  15:  Lay-off. 

October  19:  Election. 

2.     The  selection  of  the  lay-off  was  not  made  discriminatorily. 

Early  in  the  morning  of  October  13,  the  day  following  the 
directors'  meeting,  manager  Martini  told  sales  manager 
McGuire  that  Friday,  October  15,  1954,  would  be  the  last 
day  for  the  night  shift  and  asked  McGuire  to  inform  Duck- 
worth, the  superintendent  of  the  cannery,  to  prepare  a  list 
of  employees  whom  Duckworth  and  other  supervisors 
wanted  to  retain  (R.  851-854,  914-915).  McGuire  so  informed 
Duckworth  (R.  853-854)  and  prepared  for  Duckworth  two 
lists,  one  of  all  day  shift  and  one  of  all  night  shift  em- 
ployees (R.  854-855). 

Duckworth  called  a  meeting  either  on  the  afternoon  of 
October  13  or  14,  at  which  were  present  Herrerias,  the  night 
floor  lady  who  was  to  become  the  floor  lady  on  the  single 
shift,  and  Williams,  the  night  shift  foreman  (R.  762-764, 
879).  During  the  course  of  the  meeting  warehouse  foreman 
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Aguire  came  in  and  presented  a  list  of  the  employees  under 
his  supervision  whom  he  decided  should  be  retained.  He 
stayed  only  a  few  minutes  (R.  764,  878-880,  884-885).  Doty, 
who  was  a  laboratory  technician  and  who  had  worked  at 
the  plant  for  a  number  of  years  was  consulted  about  the 
length  of  service  of  some  of  the  employees  (R.  743).  The 
selection  of  employees  to  be  kept  for  the  day  shift  was  made 
on  the  basis  of  merit  and  in  situations  where  there  were 
individuals  of  equal  merit,  length  of  service  was  considered 
(R.  462-463,  478,  765,  774,  886).  This  testimony  was  corrob- 
orated by  Doty  (R.  743,  744).^^  There  was  no  discussion  as 
to  whether  any  individual  was  a  member  of  a  labor  organi- 
zation or  whether  he  was  for  or  against  any  union  (R.  744, 
478,886). 

After  the  names  of  those  to  be  retained  had  been  checked 
off,  the  lists  were  returned  to  McGuire  who  personally 
typed  the  names  on  a  separate  sheet  which  he  used  to  read 
at  the  meeting  with  the  employeees  on  October  15  (R.  855- 
856,858-859). 

3.     The  Board's  arguments  are  not  based  on  the  record. 

(a)    The  lay-off  was  not  sudden. 

The  Board  in  its  brief  argues  repeatedly  that  the  lay-off 
was  "accelerated"  or  "sudden"  and  that  it  was  shortly 
before  the  election.  We  have  seen  that  there  was  nothing 
accelerated  about  it,  that  it  was  brought  on  by  circumstances 
which  had  nothing  to  do  with  the  union  and  that  it  was  not 
motivated  by  any  anti-union  considerations. 

With  respect  to  the  fact  that  the  discontinuance  of  the 
night  shift  preceded  the  election  by  a  few  daj^s,  we  saw  that 
respondent  had  not  been  notified  of  the  election  at  the  time 


(18)   The  Trial  Examiner  and  the  Board  make  no  reference  what- 
ever to  Doty 's  testimony. 
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it  decided  on  this  step  and  the  Board  does  not  contend  to 
the  contrary.  Hence  the  time  factor  is  plainly  immaterial. 
Further,  the  Board  has  held  that  the  time  element  does  not 
ipso  facto  result  in  giving  rise  to  an  unfair  labor  practice.^^ 

(b)    Respondent  had  no  knowledge  of  the  identity  of  union  adherents. 

The  Board's  argument  to  the  contrary  (Board  Brief  28) 
relies  (i)  on  a  statement  attributed  to  Herrerias  that  re- 
spondent would  have  spies  at  union  meetings  and  (ii)  on 
testimony  that  Martini  talked  to  a  few  employees  about 
their  union  activities. 

It  is  regrettable  that  space  has  to  be  taken  to  deal  with 
this  kind  of  logic.  It  is  a  long  jump  from  Herrerias'  state- 
ment about  what  would  happen  to  what  did  happen,  and  the 
simple  fact  is  that  the  Board  did  not  find  that  respondent 
had  any  spies  at  Union  meetings.  The  inference  which  coun- 
sel asks  the  Court  to  make  was  not  made  by  the  Board,  and 
it  was  not  made  because  there  were  no  spies. 

As  concerns  the  alleged  comments  of  Martini  cited  by  the 
Board  (Board  Brief  28,  4-6),  they  show  the  opposite  of  an}^ 
extensive  knowledge :  he  asked  two  women.  Pate  and  Lind- 
say what  they  thought  about  the  union  and  had  subsequent 
brief  conversations  with  them  (Board  Brief  5) ;  he  knew 
Mrs.  Storey  was  a  union  supporter  because  she  identified 
herself  as  such  and  demanded  that  he  meet  with  the  union 
(R.  320-321) ;  he  talked  to  her  and  asked  her  to  do  him  the 
favor  of  not  talking  about  the  union  in  the  building  where 
it  would  disrupt  employees,  but  that  she  could  talk  outside 
the  building  even  on  the  company  grounds  (E.  323-324) ;  on 
that  occasion  Layman  accompanied  Mrs.  Storey  (R.  322- 


(19)  Mackie-Lovejoy  Mfg.  Co.  (1953),  103  NLRB  172,  183  (no 
violation  was  found  even  though  the  lay-off  occurred  while  an  elec- 
tion was  pending).  And  there  is  no  requirement  to  give  advance 
warning  or  notice  of  a  discharge.  Osceola  Co.  Co-Op.  Cream.  Ass'n 
V.  NLRB,  supra,  251  F.2d  at  65. 
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323) ;  and  he  answered  a  question  of  a  group  of  women  em- 
ployees about  the  union  (Board  Brief  5-6).  Thus,  the  evi- 
dence cited  by  the  Board  shows,  at  the  most,  that  Martini 
knew  of  four  (4)  union  supporters  out  of  over  two  hundred 
employees  (Board  Brief  16)  and  as  to  two  of  the  four, 
Storey  and  Layman,  he  did  not  seek  such  knowledge.  This 
is  obviously  far  from  extensive  familiarity  of  the  identity 
of  union  supporters. 

Finally,  the  Board  says :  "On  the  evening  of  the  election 
Martini  met  Marie  Tripp,  who  had  been  laid  off  on  October 
15  and  sought  to  ascertain  Tripp's  attitude  toward  the 
Union  by  asking  how  the  election  returns  suited  her." 
(Board  Brief  6.)  This  testimony  is  plainly  inconsistent  with 
the  Board's  claim  that  respondent  knew  who  the  union  ad- 
herents were  and  discharged  them  discriminatorily.  For  if 
respondent  had  such  knowledge  by  October  15,  then  why  did 
Martini  after  the  subsequent  election  seek  "to  ascertain 
Tripp's  attitude  toward  the  Union  f'^"  The  conversation 
shows,  if  anything,  the  opposite  of  the  Board's  conclusion. 

(c)    Employees  from  both  shifts  were  selected  for  the  lay-off. 

The  Board  makes  an  issue  of  the  fact  that  the  crew 
for  the  single  shift  was  selected  from  both  day  and  night 
shifts ;  the  Board  says  that  in  1952  and  1953  primarily  only 
the  night  shift  employees  were  laid  off  (Board  Brief  16-17). 
However,  in  1954  as  in  the  past  when  the  night  shift  was  dis- 
continued, the  crew  for  the  single  shift  was  chosen  from 
both  shifts.  This  was  testified  to  both  by  respondent's  wit- 
nesses and  by  witnesses  called  on  behalf  of  the  General 
Counsel  (R.  253-254, 401,  725,  728). 


(20)  Further,  the  testimony  dispells  any  such  motive  on  Mar- 
tini's part.  The  conversation  occurred  at  a  filHng  station.  Tripp 
was  having  a  beer  and  Martini  offered  to  buy  her  one.  She  told  him 
some  of  her  personal  problems.  He  asked  her  how  the  election  re- 
turns suited  her — a  perfectly  normal  question  in  social  conversation 
following  an  election  (R.  928-929). 
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It  seems  to  be  the  theory  of  the  Board  that  the  proportion 
of  those  selected  from  both  shifts  for  the  single  crew  have 
to  be  the  same  each  year.  We  know  of  no  such  Board  policy 
or  legal  requirement.  A  matter  of  this  kind  is  clearly  one 
for  the  exercise  of  management's  judgment.  Martini,  as  the 
new  manager  (R.  223),  had  the  right  and  obligation  to  make 
such  procedural  changes  as  he  thought  necessary  and  was 
not  bound  by  whatever  his  predecessors  may  have  done.  If 
changed  practices  of  this  kind  subject  an  employer  to  a  risk 
of  prosecution  by  the  Board  we  have  reached  the  point 
where  management  is  no  longer  free  to  exercise  its  basic 
and  necessary  functions. 

D.     In  Light  of  Established  Legal  Principles  the  Board's  Conclusion 
Cannot  Stand. 

We  embark  upon  a  restatement  of  the  basic  principles 
governing  judicial  review  of  Board  cases  with  some  reluc- 
tance because  of  their  familiarity.  We  feel  that  such  a  re- 
statement will  provide  a  useful  perspective  for  the  present 
case  and  elucidate  the  insubstantiality  of  the  Board's  posi- 
tion. These  principles  apply  also  to  the  individual  dis- 
charges which  we  will  discuss  later. 

1 .       The  nature  of  the  Board's  burden  of  proof. 

(a)    The  Board  failed  to  establish  the  key  elements  of  its  claim. 

In  discharge  cases  it  is  settled  not  only  that  the  burden 
of  proof  is  on  the  Board,  but  that  it  must  establish  three 
elements :  (a)  knowledge  by  the  employer  that  the  employee 
was  engaged  in  protected  activity;  (b)  a  discharge  because 
he  had  engaged  in  such  activity;  (c)  that  the  discharge 
had  the  effect  of  encouraging  or  discouraging  member- 
ship in  a  labor  organization.  This  Court  said  lucidly  in 
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NLRB  V.  Kaiser  Aluminum  S  Cheni.  Corp.  (9th  Cir.  1954), 
217  F.2d366,  368: 

"The  charge  of  the  complaint  is  that  these  three  par- 
ticular discharges  were  discriminatory.  Discrimination 
relates  to  the  state  of  mind  of  the  employer.  'The  rel- 
evance of  the  motivation  of  the  employer  in  such  dis- 
crimination has  been  consistently  recognized  *  *  *,' 
The  General  Counsel  had  the  burden  of  the  issue.  Sub- 
stantial evidence  must  have  been  adduced  (1)  to  show 
the  employer  knew  the  employee  was  engaging  in  a 
protected  activity,  (2)  to  show  that  the  employee  was 
discharged  because  he  had  engaged  in  protected  activ- 
ity, and  (3)  to  show  the  discharge  had  the  effect  of 
encouraging  or  discouraging  membership  in  a  labor 
organization.  Although  the  Board  is  entitled  to  draw 
reasonable  inferences  from  the  evidence,  it  cannot 
create  inferences  where  there  is  no  substantial  evidence 
upon  which  these  may  be  based.  Unless  there  is  reason- 
able basis  in  the  record  for  making  of  the  three  essen- 
tial findings,  the  employer  who  is  permitted  to  dis- 
charge 'for  any  reason  other  than  union  activity  or 
agitation  for  collective  bargaining  with  employees' 
need  not  justify  or  excuse  his  action." 

Similarly,  in  the  recent  decision  in  NLRB  v.  Ford  Radio 
S  Mica  Corp.  (2nd  Cir.  1958),  258  F.2d  457,  461,  the  Court 
says: 

"The  burden  is  upon  the  General  Counsel  for  the  Board 
to  show  that  the  employer  knew  the  employees  were 
engaging  in  protected  concerted  activities  and  that 
they  were  discharged  for  engaging  in  such  activities. 
N.L.R.B.  V.  Kaiser  Almninmn  &  Chemical  Corp.,  9  Cir., 
1954,  217  F.  2d  366.  In  addition  the  General  Counsel 
must  show  in  case  of  a  section  8  (a)  (3)  violation  as 
opposed  to  only  a  section  8  (a)  (1)  violation  that  the 
discharges  tended  to  discourage  or  encourage  member- 
ship in  a  labor  organization.  N.L.R.B.  v.  J.  I.  Case,  8 
Cir.,  1952,  198  F.2d  919." 
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The  Board  does  not  discuss  these  elements  either  as  to 
lay-off  or  the  three  individual  discharges  and  it  is  clear  that 
they  were  not  established.  We  have  seen  that  respondent 
had  no  knowledge  of  the  identity  of  union  sympathizers  and 
that  the  lay-off  was  not  caused  by  their  union  sympathies 
or  activities,  if  any.  Further,  there  is  no  evidence  whatever 
that  the  discharges  had  the  effect  of  discouraging  member- 
ship in  the  union.  In  fact,  by  the  time  the  Trial  Examiner 
even  submitted  his  report  respondent  and  the  charging 
union  settled  their  dispute  and  respondent  recognized  the 
union  as  the  collective  bargaining  agent  of  the  employees 
(R.  18G,  188).  And  the  bulk  of  the  discharged  employees 
voted  in  the  election"^  and  the  Board  itself  dismissed  the 
representation  proceeding  growing  out  of  the  election  at  the 
joint  request  of  respondent  and  the  union  (Board  Brief  6, 
note  8).  Patently  there  was  no  adverse  effect  on  union  mem- 
bership. 

(b)    The  Board  improperly  attempted  to  shift  the  burden  of  proof  to 
respondent. 

As  noted,  the  burden  to  show  that  the  discharges  were 
discriminatory  was  on  the  Board."  Yet  in  dealing  with  the 
economic  reasons  for  the  lay-off,  the  Trial  Examiner  and 
the  Board  act  continously  as  if  respondent  had  to  establish 
the  absolute  necessity  of  the  lay-off  and  as  if  the  Board 
were  free  to  second-guess  management  decisions.  "I  am  not 
convinced  that  removal  of  apples  *  *  *  was  dictated  by  a 

(21)  Considering  Board  evidence  onlv,  there  were  232  employees 
before  the  lay-off  (Board  Brief  16).  211  voted  (R.  1202). 

(22)  In  addition  to  the  cases  previously  cited,  see,  e.g.,  NLRB  v. 
Standard  Coil  Products  Co.  (1st  Cir.  1955),  224  F.2d  465,  470; 
NLRB  V.  Miami  Coca-Cola  Bottling  Co.  (5th  Cir.  1955),  222  F.2d 
341;  NLRB  V.  Wagner  Iron  Works  (7th  Cir.  1955),  220  F.2d  126, 
133;  NLRB  V.  West  Point  Mfg.  Co.  (5th  Cir.  1957),  245  F.2d  783, 
786. 
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desperate  need,"  says  the  Trial  Examiner  in  his  report 
(R.  83).  And  again:  "I  am  not  convinced  that  the  need  for 
getting  the  assistance  of  the  Co-op  was  as  pressing  as  was 
represented,  *  *  *"  (R.  82).  And  again:  "any  management 
must  reasonably  be  expected  to  have  foreseen  earlier  that 
the  warehouses  would  fill  up"  (R.  85).  And  again:  "I  am 
convinced  that  the  apples  in  cold  storage  were  not  in  cles- 
perate  condition  *  *  *"  (R.  84).  And  again:  "I  am  not  per- 
suaded that  the  apples  shipped  to  the  Co-op  from  cold 
storage  were  only  such  apples  as  could  not  be  used  up  in 
time  *  *  *  (R.  88). 

Was  it  respondent's  duty  to  establish  a  "desperate  need?" 
Of  course  not.  Was  it  its  duty  to  show  that  any  management 
would  have  sent  precisely  the  same  amount  of  apples  to  the 
Co-op  under  the  circumstances?  Again  the  question  answers 
itself.  Is  the  Board  entitled  to  substitute  its  judgment  for 
that  of  management  in  making  what  is  clearly  manage- 
ment's decision  ?  That  is  precisely  what  was  done  here. 

The  Board  argues  that  a  disproportionate  lay-off  of 
union  workers  leaves  it  to  the  employer  to  explain  the  dis- 
charge (Board  Brief  29).  Assuming  that  this  is  so,  the  bur- 
den does  not  shift  to  the  employer  to  establish  desperate 
conditions.^^  And,  as  we  have  seen,  thoroughly  convincing 
and  largely  uncontroverted  evidence  concerning  the  rea- 
sons for  utilizing  the  Co-op  and  the  available  warehouse  was 
produced. 

Typical  of  the  impossible  burden  placed  on  respondent 
by  the  Trial  Examiner,  as  well  as  of  his  agility  in  leaping 
to  invalid  conclusions,  is  the  following  statement  by  the 
Trial  Examiner  pertaining  to  the  crucial  matter  of  the  ship- 
ments to  the  Co-op  (R.  89-90) : 


(23)  NLBB  V.  Chicago  Steel  Foundry  Co.  (7th  Cir.  1944),  142 
F.2d  306,  308,  from  which  the  Board  quotes,  points  out  that  where 
"there  is  no  evidence  negativing?  the  inference  of  discrimination, 
we  cannot  say  that  the  inference  thus  created  has  been  destroyed. ' ' 
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The  Board  does  not  discuss  these  elements  either  as  to 
lay-off  or  the  three  individual  discharges  and  it  is  clear  that 
they  were  not  established.  We  have  seen  that  respondent 
had  no  knowledge  of  the  identity  of  union  sympathizers  and 
that  the  lay-off  was  not  caused  by  their  union  sympathies 
or  activities,  if  any.  Further,  there  is  no  evidence  whatever 
that  the  discharges  had  the  effect  of  discouraging  member- 
ship in  the  union.  In  fact,  by  the  time  the  Trial  Examiner 
even  submitted  his  report  respondent  and  the  charging 
union  settled  their  dispute  and  respondent  recognized  the 
union  as  the  collective  bargaining  agent  of  the  employees 
(R.  186,  188).  And  the  bulk  of  the  discharged  employees 
voted  in  the  election-^  and  the  Board  itself  dismissed  the 
representation  proceeding  growing  out  of  the  election  at  the 
joint  request  of  respondent  and  the  union  (Board  Brief  6, 
note  8).  Patently  there  was  no  adverse  effect  on  union  mem- 
bership. 

(b)    The  Board  improperly  attempted  to  shift  the  burden  of  proof  to 
respondent. 

As  noted,  the  burden  to  show  that  the  discharges  were 
discriminatory  was  on  the  Board.^^  Yet  in  dealing  with  the 
economic  reasons  for  the  lay-off,  the  Trial  Examiner  and 
the  Board  act  continously  as  if  respondent  had  to  establish 
the  absolute  necessity  of  the  lay-off  and  as  if  the  Board 
were  free  to  second-guess  management  decisions.  "I  am  not 
convinced  that  removal  of  apples  *  *  *  was  dictated  by  a 


(21)  Considering  Board  evidence  only,  there  were  232  employees 
before  the  lay-off  (Board  Brief  16).  211  voted  (R.  1202). 

(22)  In  addition  to  the  cases  previously  cited,  see,  e.g.,  NLRB  v. 
Standard  Coil  Products  Co.  (1st  Cir.  1955),  224  F.2d  465,  470; 
NLRB  V.  Miami  Coca-Cola  Bottling  Co.  (5th  Cir.  1955),  222  F.2d 
341;  NLEB  V.  Wagner  Iron  Works  (7th  Cir.  1955),  220  F.2d  126, 
133;  NLRB  V.  West  Point  Mfg.  Co.  (5th  Cir.  1957),  245  F.2d  783, 
786. 
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desperate  need,"  says  the  Trial  Examiner  in  liis  report 
(R.  83).  And  again:  "I  am  not  convinced  that  the  need  for 
getting  the  assistance  of  the  Co-op  was  as  pressing  as  was 
represented,  *  *  *"  (R.  82).  And  again:  "any  management 
must  reasonably  be  expected  to  have  foreseen  earlier  tliat 
the  warehouses  would  fill  u])"  (R.  85).  And  again:  "I  am 
convinced  that  the  apples  in  cold  storage  were  not  in  des- 
perate condition  *  *  *"  (R.  84).  And  again:  "I  am  not  per- 
suaded that  the  apples  shipped  to  the  Co-op  from  cold 
storage  were  only  such  apples  as  could  not  be  used  up  in 
time  *  *  *  (R-  88). 

Was  it  respondent's  duty  to  establish  a  "desperate  need?" 
Of  course  not.  Was  it  its  duty  to  show  that  any  management 
would  have  sent  precisely  the  same  amount  of  apples  to  the 
Co-op  under  the  circumstances?  Again  the  question  answers 
itself.  Is  the  Board  entitled  to  substitute  its  judgment  for 
that  of  management  in  making  what  is  clearl}"  manage- 
ment's decision?  That  is  precisely  what  was  done  here. 

The  Board  argues  that  a  disproportionate  lay-off  of 
union  workers  leaves  it  to  the  employer  to  explain  the  dis- 
charge (Board  Brief  29).  Assuming  that  this  is  so,  the  bur- 
den does  not  shift  to  the  employer  to  establish  desperate 
conditions.^^  And,  as  we  have  seen,  thoroughly  convincing 
and  largely  uncontroverted  evidence  concerning  the  rea- 
sons for  utilizing  the  Co-op  and  the  available  warehouse  was 
produced. 

Typical  of  the  impossible  burden  placed  on  respondent 
by  the  Trial  Examiner,  as  w^ell  as  of  his  agility  in  leaping 
to  invalid  conclusions,  is  the  following  statement  by  the 
Trial  Examiner  pertaining  to  the  crucial  matter  of  the  ship- 
ments to  the  Co-op  (R.  89-90) : 


(23)  NLBB  V.  Chicago  Steel  Foundry  Co.  (7tli  Cir.  1944),  142 
F.2d  306,  308,  from  which  the  Board  quotes,  points  out  tliat  where 
"there  is  no  evidence  negativing  the  inference  of  discrimination, 
we  cannot  say  that  the  inference  thus  created  has  been  destroyed. ' ' 
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"Although  it  is  possible  to  believe  that  good  business 
judgment  could  have  dictated  the  delivery  of  some 
apples  of  an  overly  large  crop  to  the  Co-op  for  process- 
ing to  avoid  spoilage,  I  cannot  believe,  in  view  of  the 
cost  invloved,  that  good  judgment  dictated  the  delivery 
of  such  large  quantities  of  apples  (much  of  which  was 
not  in  danger  of  spoiling)  to  the  Co-op  for  processing 
unless  the  Respondent  had  an  ulterior  motive." 

Thus,  he  grudgingly  admits  that  there  may  have  been  a 
need  to  ship  some  apples,  but  then  jumps  to  the  conclusion 
of  an  ulterior  motive  because  of  the  "large  quantities"  of 
apples,  "in  view  of  the  cost  involved."  As  to  cost,  he  cites 
no  evidence  of  a  significant  cost  differential  and  ignores  the 
important  fact  that  respondent  was  a  member  of  the  Co-op 
{supra,  p.  18),  And  as  concerns  the  "large  cpiantities,"  he 
ignores  entirely  the  undisputed  facts  that  they  amounted  to 
only  8%  of  respondent's  crop,  that  respondent  received  sev- 
eral thousand  tons  of  apples  more  in  1954  than  in  1953  and 
that  a  much  larger  proportion  of  them  had  to  be  used  for 
canning,  that  even  in  1953 — with  a  smaller  and  better 
crop — respondent  had  shipped  some  apples  to  the  Co-op, 
and  that  respondent  handled  the  bulk  of  the  sharp  1954 
increase  in  deliveries  itself — canning  30%  more  in  1954 
than  in  1953  and  increasing  its  own  canning  production  by 
2,000  tons,  while  only  1,200  tons  more  were  sent  to  the 
Co-op  {supra,  pp.  17, 18). 

Yet  in  view  of  this  the  Trial  Examiner  and  the  Board 
could  not  believe  that  "good  judgment  dictated  the  delivery 
of  such  large  quantities  of  apples"  to  the  Co-op  (R.  90).  We 
submit  that  this  is  sheer  ostrich-like  unwillingness  to  see: 
respondent  provided  the  strongest  possible  explanation  for 
the  lav-off. 
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2.     The  Board  may  not  second-guess  management. 

The  Trial  Examiner  might  have  sent  fewer  apples  to  tlie 
Co-op  if  he  had  been  respondent's  manager,  although  we 
dou1)t  it.  He  apparently  would  have  done  a  lot  of  things 
differently.  He  did  not  consider  respondent's  actions  rea- 
sonable, despite  the  overwhelming  evidence  to  the  contrary. 
But  in  addition,  he  and  the  Board  fall  into  the  classic  error 
of  purporting  to  evaluate  respondent's  actions  in  terms  of 
reasonableness.  The  fallacy  of  this  has  been  repeatedly  ex- 
posed. For  instance,  in  NLRB  v.  McGaheij  (5th  Cir.  1956), 
233  F.2d  406,  412,  the  Court  said : 

"The  Board's  error  is  the  frequent  one  in  which  the 
existence  of  the  reasons  stated  by  the  employer  as  the 
basis  for  the  discharge  is  evaluated  in  terms  of  its  rea- 
sonableness. If  the  discharge  was  excessively  harsh, 
if  lesser  forms  of  discipline  would  have  been  adequate, 
if  the  discharged  employee  was  more,  or  just  as,  ca- 
pable as  the  one  left  to  do  the  job,  or  the  like  then,  the 
argument  runs,  the  employer  must  not  actually  have 
been  motivated  by  managerial  considerations,  and 
(here  a  full  180  degree  swing  is  made)  the  stated  rea- 
son thus  dissipated  as  pretense,  nought  remains  but 
antiunion  purpose  as  the  explanation.  But  as  we  have 
so  often  said :  management  is  for  management.  Neither 
Board  nor  Court  can  second-guess  it  or  give  it  gentle 
guidance  by  over-the-shoulder  supervision.  Manage- 
ment can  discharge  for  good  cause,  or  bad  cause,  or  no 
cause  at  all.  It  has,  as  the  master  of  its  own  business 
affairs,  complete  freedom  with  but  one  specific,  definite 
qualification :  it  may  not  discharge  wdien  the  real  moti- 
vating purpose  is  to  do  that  which  Section  8  (a)  (3) 
forbids.  N.L.R.B.  v.  Nabors,  supra;  N.L.R.B.  v.  Na- 
tional Paper  Co.,  supra;  N.L.R.B.  v.  Blue  Bell,  Inc., 
supra;  N.L.R.B.  v.  C.  &  J.  Camp,  Inc.,  supra." 

In  NLRB  v.  Wagner  Iron  Works  (7th  Cir.  1955),  220  F.2d 
126, 133,  the  Court  similarly  observed : 
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"Obviously,  the  Act  does  not  interfere  with  the  em- 
ployer's right  to  conduct  his  business,  and,  in  doing 
so,  to  select  and  discharge  his  employees.  It  proscribes 
the  exercise  of  the  right  to  hire  and  fire  only  when  it 
is  employed  as  a  discriminatory  device.  N.L.R.B.  v. 
Jones  &  Laughlin  Steel  Corp.,  301  U.S.  1,  45,  57  S. 
Ct.  615,  81  L.Ed.  893;  U.S.  Steel  Co.  v.  N.L.R.B.,  7 
Cir.,  196  F.2d  459,  465-466.  The  Board  may  not  'sub- 
stitute its  judgment  for  that  of  the  employer  as  to 
what  is  sufficient  cause  for  discharge',  N.L.R.B.  v. 
Williamson-Dickie  Mfg.  Co.,  5  Cir.,  130  F.2d  260,  264, 
and  discrimination  may  not  be  inferred  from  an  em- 
ployee's mere  membership  in  a  union.  Indiana  Metal 
Products  Corp.  v.  N.L.R.B.,  7  Cir.,  202  F.  2d  613; 
N.L.R.B.  V.  William  Davies  Co.,  7  Cir.,  135  F.2d  179, 
183,  certiorari  denied,  320  U.S.  770,  64  S.  Ct.  82,  88  L. 
Ed.  460.  In  every  case  the  burden  is  on  the  Board  to 
prove  that  an  employee's  discharge  resulted  from  his 
union  activities.  Indiana  Metal  Products  Corp.  v. 
N.L.R.B.,  supra;  N.L.R.B.  v.  Reynolds  International 
Pen  Co.,  7  Cir.,  162  F.2d  680,  690." 

Among  many  other  such  expressions  by  our  courts,  we 
will  refer  only  to  the  classic  one  in  NLRB  v.  Montgomery 
Ward  d  Co.,  Inc.  (8th  Cir.  1946),  157  F.2d  486,  490: 

u*  *  *  In  considering  the  propriety  of  these  discharges 
the  ({uestion  is  not  whether  they  were  merited  or  un- 
merited, just  or  unjust,  nor  whether  as  disciplinary 
measures  they  were  mild  or  drastic.  These  are  matters 
to  be  determined  by  the  management,  the  jurisdiction 
of  the  Board  being  limited  to  whether  or  not  the  dis- 
charges were  for  union  activities  or  affiliations  of  the 
employees." 

3.     The  Board   ignores  the  applicable  standards  of  judicial   review. 

We  have  already  noted  some  of  the  extreme  lengths  to 
which  the  Board  went  to  ignore  evidence  that  runs  counter 
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to  its  conclusions.  The  Board's  brief  reflects  this  approach 
and  it  is  not  one  that  either  lends  weight  to  its  findings  or 
that  makes  the  task  of  this  Court  easier  in  exercising  its 
reviewing  functions. 

The  controlling  case  on  the  scope  of  review  is,  of  course, 
Universal  Camera  Corp.  v.  NLRB  (1951),  340  U.S.  474,  71 
S.  Ct.  456,  where  the  Supreme  Court  discussed  the  legisla- 
tive history  of  the  Act's  review  provisions  and  called  atten- 
tion to  public  and  congressional  dissatisfaction  with  the 
"abdication"  with  which  some  courts  granted  enforcement 
of  Board  orders  under  the  Wagner  Act  which  provided  that 
the  Board's  findings  were  conclusive  if  supported  by  evi- 
dence. The  Court  pointed  out  that  the  present  standard 
broadens  the  review  responsibilities  of  courts,  although  no 
rigid  formula  was  established.  The  Court  did  say  (340  U.S. 
at490,71S.  Ct.  at466): 

"We  conclude,  therefore,  that  the  Administrative  Pro- 
cedure Act  and  the  Taft-Hartley  Act  direct  that  courts 
must  now  assume  more  responsibility  for  the  reason- 
ableness and  fairness  of  Labor  Board  decisions  than 
some  courts  have  shown  in  the  past.  Reviewing  courts 
must  be  influenced  by  a  feeling  that  they  are  not  to 
abdicate  the  conventional  judicial  function.  Congress 
has  imposed  on  them  responsibility  for  assuring  that 
the  Board  keeps  within  reasonable  grounds.  That  re- 
sponsibility is  not  less  real  because  it  is  limited  to 
enforcing  the  requirement  that  evidence  appear  sub- 
stantial when  viewed,  on  the  record  as  a  whole,  by 
courts  invested  with  the  authority  and  enjoying  the 
prestige  of  the  Courts  of  Aj)peals.  The  Board's  find- 
ings are  entitled  to  respect ;  but  they  must  nonetheless 
be  set  aside  when  the  record  before  a  Court  of  Appeals 
clearly  precludes  the  Board's  decision  from  being  justi- 
fied by  a  fair  estimate  of  the  worth  of  the  testimony  of 
witnesses  or  its  informed  judgment  on  matters  within 
its  special  competence  or  both." 
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The  Court  also  said  that  Taft-Hartley  "definitely  pre- 
cludes" courts  from  determining  "the  substantiality  of  evi- 
dence supporting  a  Labor  Board  decision  merely  on  the 
basis  of  evidence  which  in  and  of  itself  justified  it,  without 
taking  into  account  contradictory  evidence  from  which  con- 
flicting inferences  could  be  drawn."  (340  U.S.  at  487-488,  71 
S.  Ct.  at464.) 

Accordingly,  since  Universal  Camera,  courts  take  the 
view  that  "it  is  our  duty  to  consider  not  only  evidence  tend- 
ing to  support  the  Board's  findings  but  also  evidence  con- 
flicting therewith."^^  "And  if  it  is  our  duty  to  consider  it 
then  we  must  pass  upon  its  weight."-^ 

While  there  is  no  formula  for  ascertaining  substantial 
evidence,  certain  principles  have  developed  in  addition  to 
the  one  of  considering  the  evidence  on  both  sides : 

(a)  Substantial  evidence  must  be  more  than  suspicion.^® 
Typical  of  suspicion  is  the  Trial  Examiner's  and  the 
Board's  conclusion  that  respondent  w^ould  not  have  sent  as 
many  apples  as  it  did  to  the  Co-op  unless  it  had  "an  ulterior 
motive"  (K.  90),  and  their  reliance  on  testimony  that  man- 
ager Martini  sometimes  bantered  with  employees  about  the 
union  (Board  Brief  19). 


(24)  NLRB  V.  Gala-Mo  Arts,  Inc.  (8th  Cir.  1956),  232  F.2d  102, 
105;  Osceola  Co.  Co-op  Cream.  Ass'n  v.  NLRB  (8th  Cir.  1958), 
251  F.2d  62,  64;  NLRB  v.  Englander  Compamj  (9th  Cir.  1958),  260 
F.2d  67,  70;  NLRB  v.  Hart  Cotton  Mills  (4th  Cir.  1951),  190  F.2d 
964,  974,  975 ;  NLRB  v.  McGahey,  supra,  233  F.2d  at  413. 

(25)  United  Packinghouse  Workers  of  America,  CIO  v.  NLRB 
(8th  Cir.  1954),  210  F.2d  325,  330.  Compare  NLRB  v.  West  Point 

Mfg.  Co.  (5th  Cir.  1957),  245  F.2d  783,  786:  "In  each  case  it  must 
be  established  whether  the  legal  or  the  illegal  reason  for  discharge 
was  the  actually  motivating  one,  and  if  evidence  of  both  is  present 
we  must  ascertain  whether  the  evidence  is  at  least  as  reasonably  sus- 
ceptible of  the  inference  of  illegal  discharge  drawn  by  the  Board  as 
it  is  of  the  inference  of  legal  discharge. ' ' 

(26)  Universal  Camera  Corp.  v.  NLRB,  supra,  340  U.S.  at  477, 
71  S.  Ct.  at  459. 
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(b)  The  pyramiding  of  inferences  does  not  constitute 
subtantial  evidence.^'^  A  startling  illustration  of  such  pyra- 
miding going  to  the  basic  issues  occurs  in  the  Trial  Exam- 
iner's report  at  pp.  90-91.  Again  dealing  with  the  utilization 
of  the  Co-op,  he  infers  first  that  at  the  time  the  shipments 
to  the  Co-op  began  on  September  13,  the  Co-op  "could  not 
have  accepted  work  from  the  Respondent"  if  the  peak  of 
the  harvest  had  not  well  passed- — an  inference  made  Avith- 
ont  the  slightest  evidence  of  the  Co-op's  facilities  and  pro- 
duction, and  based  on  the  express  assumption,  again  with- 
out evidence,  that  the  Co-op  did  not  run  a  third  shift.  From 
this  inference  about  the  "peak  of  the  harvest,"  the  Exam- 
iner draws  an  inference  that  by  September  13,  respondent 
must  have  "pretty  well"  worked  off  the  overflow  of  apples 
in  its  own  cannery — a  singular  piece  of  logic  which  leaps 
from  the  "peak  of  the  harvest"  to  respondent's  own  condi- 
tions on  a  given  date  and  which  ignores  the  wealth  of  posi- 
tive evidence  as  to  the  actual  apple  problems  confronting 
respondent  (sujyra])]}.  14-17). 

This  second  inference,  which  rests  on  a  number  of  un- 
stated assumptions,  is  then  used  to  infer  that  respondent 
"exaggerated  the  seriousness  of  the  situation,"  which  in 
turn  leads  to  the  nimble  leap  that  there  was  a  "diversion  of 
apples  to  the  Co-op  in  pursuance  of  an  illegal  object." 

It  is  striking  that  this  whole  chain  of  inferences  does  not 
rest  on  a  single  piece  of  evidence.  It  begins  with  an  assump- 
tion, not  based  on  a  single  word  of  testimony,  that  the  Co-op 
could  not  have  accepted  apples  from  respondent  "if  the 
peak  of  the  harvest  had  not  well  passed."-^  It  ends  with  the 


(27)  NLRB  V.  Miami  Coca-Cola  Bottling  Co.  (5th  Cir.  1955),  222 
F.2d  341,  344. 

(28)  "Inferences  must  be  based  on  evidence,  direct  or  circum- 
stantial, and  not  upon  mere  suspicion."  Osceola  County  Co-op 
Cream.  Ass'n  v.  NLRB,  supra,  251  F.2d  at  69. 
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conclusion  that  respondent  acted  in  pursuance  of  an  illegal 
object.  Against  such  a  process  of  substituting  illogic  for  evi- 
dence a  litigant  is  helpless  indeed  except  for  the  reviewing 
powers  of  this  Court. 

(c)  "The  fact  that  a  discharged  employee  may  be  engaged 
in  labor  union  activities  at  the  time  of  his  discharge,  taken 
alone,  is  no  evidence  at  all  of  a  discharge  as  the  result  of 
such  activities."-**  And,  as  the  Court  said  in  NLRB  v. 
McGahey,  supra,  233  F.2d  at  413 : 

"With  discharge  of  employees  a  normal,  lawful  legiti- 
mate exercise  of  the  prerogative  of  free  management 
in  a  free  society,  the  fact  of  discharge  creates  no  pre- 
sumption, nor  does  it  furnish  the  inference  that  an 
illegal — not  a  proper — motive  was  its  cause.  An  un- 
lawful purpose  is  not  lightly  to  be  inferred.  In  the 
choice  between  lawful  and  unlawful  motives,  the  record 
taken  as  a  whole  must  present  a  substantial  basis  of 
believable  evidence  pointing  toward  the  unlawful  one." 

(d)  Finally,  it  is  of  critical  importance  to  bear  in  mind 
that  "the  finding  of  8  (a)  (1)  guilt  does  not  automatically 
make  a  discharge  an  unlawful  one  or,  by  supplying  a  pos- 
sible motive,  allow  the  Board,  without  more,  to  conclude 
that  the  act  of  discharge  was  illegally  inspired. "^^  Here  the 
Board  relies  heavily  on  the  8  (a)  (1)  charges  to  conclude 
that  the  lay-off  was  illegal.  The  two  are  to  be  kept  separate : 
"We  have  frequently  sustained  8  (a)  (1)  charges  while  re- 
jecting those  under  8  (a)  (3)."^^ 


(29)  NLRB  V.  Citizen  News  Co.  (9th  Cir.  1943),  134  F.2d  970, 
974;  Osceola  County  Co-op  Cream.  Ass'n  v.  NLRB,  supra;  NLRB 
V.  Montgomery  Ward  &  Co.,  Inc.,  supra. 

(30)  NLRB  V.  McGahey,  supra,  233  F.2d  at  410,  and  cases  there 
cited. 

(31)  lUd. 


39 

IV. 

THE  BOARD  MISTAKENLY  INCLUDES  A  LARGE  NUMBER 
OF  EMPLOYEES  AS  DISCRIMINATORILY  LAID  OFF 

Assuming  solely  for  the  sake  of  discussion  that  the  Octo- 
ber 15  lay-off  was  discriminatory,  the  Board  mistakenly 
and  without  evidence,  let  alone  substantial  evidence,  counts 
a  large  number  of  employees  as  having  been  discrimina- 
torily  laid  off.  Many  of  them  were  not  laid  off  at  all,  others 
who  were  laid  off  had  been  hired  after  the  date  determining 
eligibility  to  vote  in  the  election,  and  still  others  were  con- 
cededly  not  union  members.  The  inclusion  of  these  em- 
ployees among  those  who  are  ordered  reinstated  with  back 
pay  is  plainly  erroneous. 

Since  the  Board's  brief  is  silent  on  this  matter  we  shall 
briefly  summarize  the  applicable  facts.  Let  us  recall  that  the 
lay-off  occurred  on  Friday,  October  15;  the  election  took 
place  on  the  following  Wednesday,  October  19. 

A.     Employees  Not  Affected  by  the  Lay-off. 

1.  Ensebia  (orEusebIa)  Carrera. 

She  is  one  of  the  employees  ordered  reinstated  with  back- 
pay (R.  172,  182).  Yet  her  own  testimony  as  a  witness  for 
the  Board  is  that  her  name  was  read  on  the  list  of  those 
retained  on  October  15  (R.  1189)  and  that  she  left  work 
because  she  couldn't  work  days  (R.  1190).  Similarly,  the 
Trial  Examiner  shows  her  as  being  on  the  retention  list  and 
as  being  unable  to  work  days  (R.  174).  Obviously  there  w^as 
no  discharge,  let  alone  a  discriminatory  one. 

2.  Pauline  Ploxa  and  Dora  Rawles. 

Their  situation  is  identical  to  Carrera's.  They  testified 
that  they  were  on  the  retention  list,  but  could  not  work  days 
(R.  527,  546).  Incidentally,  both  were  union  adherents  (R. 
176, 177) ;  Carrera  was  not  (R.  174). 
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3.       Employees   who    continued    to   work   after   the    lay-off   without 
interruption. 

The  following  employees  worked  uninterruptedly  from  a 
period  preceding  the  lay-off  until  long  after  it ;  they  worked 
the  full  week  of  the  lay-off  and  the  full  week  following  it, 
i.e.  the  week  of  the  election :  Catherine  Perry  (E.  1015-1016), 
Edith  Wilson  (R.  1016-1017),  Erma  Bate  (E.  1017-1018), 
Willy  Augustin  (E.  1022),  Joe  Bertoni  (E.  1023),  Lloyd 
Mills  (E.  1026-1027),  and  Henry  Narron  (E.  1027-1030). 
Plainly,  their  rights  were  not  interfered  with  and  they 
suifered  no  loss.  Even  if  their  name  was  not  on  the  reten- 
tion list  read  on  October  15  there  was  obviously  no  dis- 
crimination as  to  them. 

Similarly,  the  following  employees  also  worked  continu- 
ously and  worked  part  time  in  each  of  the  two  weeks :  Marcia 
Freyling  (E.  1010-1011),  Eennie  Napier  (E.  1014-1015), 
Jessie  W.  Smith  (E.  1019-1020),  and  Eobert  DeVilbiss  (E. 
1024-1026). 

If  any  further  corroboration  of  the  fact  that  these  eleven 
employees  were  not  discriminatorily  laid  off  is  needed,  it  is 
found  in  General  Counsel's  Exhibit  41-E  (E.  1249-1250), 
which  lists  all  of  the  foregoing  employees  who  were  on  the 
night  shift  except  Bate  and  Narron  as  having  been  trans- 
ferred to  the  day  shift  effective  October  18.^^ 

The  relevant  and  undisputed  data  pertaining  to  the  eleven 
employees  we  have  discussed  may  be  graphically  sum- 
marized as  follows : 


(32)   Not  on  that  list  are  Mills,  Smith  and  DeVilbiss  who  were 
already  on  the  day  shift  (R.  177,  178) . 
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Hours  Worked 

First  Worked              Last  Worked  Week  Ending  Week  Ending  Record 

Name  of  Employee         Week  Ending             Week  Ending  October  16  October  23  Reference 

Catherine  Perry August  7             December  11  40  48  1015-16 

Edith  Wilson July  31                December  11  40  48  1016-17 

Erma  Bate July  24                December  11  821/2  48  1016-18 

Willy  Augustin July  24                December  11  42i/i  5OV2  1022 

Joe    Bertoni October  2            December  11  42i/i  40  1023 

Lloyd  Mills October  16         December  31  46  47%  1026 

Henry  Narron  July  10                November  6  461/2  56  1027-30 

Marcia   Freyling July  24              November  20  8*  8*  1010-11 

Rennie  Napier October  2           November  20  7%*  7%*  1012-15 

Jessie  W.  Smith September  25     November  27  24  24  1019-21 

Robert  DeVilbiss July  24                November  6  8*  8*  1024-26 

*  Students  who  worked  one  day  a  week  throughout  the  season. 


4.       Employees  who  quit  prior  to  the  lay-off. 

(a)    Employees  who  hadn't  worked  for  some  time  prior  to  the  lay-off. 

Respondent's  practice  was  to  consider  an  employee  who 
failed  to  come  to  work  for  a  day  or  two  as  having  quit  (R. 
981).  This  practice  covered  a  nmnber  of  employees  who  had 
not  been  working  for  some  time  prior  to  the  lay-off  on 
October  15  and  thus  were  not  affected  by  the  lay-off  be- 
cause they  had  terminated  their  employment  earlier. 

Thus,  Edna  McCarl  last  worked  on  Friday,  October  8  and 
did  not  work  the  whole  following  week ;  the  payroll  records 
show  her  terminated  on  October  8  (R.  982-986).  She  not 
only  was  not  affected  by  the  lay-off,  but  was  rehired  and 
worked  the  full  week  of  October  23  (R.  984).  Since,  accord- 
ing to  the  Trial  Examiner,  she  was  a  union  supporter  (R. 
176),  her  reemployment  is  significant  evidence  that  respond- 
ent did  not  discriminate  against  union  sympathizers. 

Other  employees  in  this  group  are : 

Susie  Coats :  last  worked  on  October  12  when  she  became 
sick;  was  still  sick  on  October  15;  did  not  seek  re-employ- 
ment (R.  979-981;  165). 
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Julia  Ann  Kow:  last  worked  on  October  6  (R.  986) ;  there 
is  no  evidence  of  any  kind  that  she  ever  sought  re-employ- 
ment. Nor  did  she  testify  to  deny  that  she  had  quit. 

Stella  Vessels :  Prior  to  the  October  15  lay-off  she  last 
worked  on  October  13  (R.  990),  but  she  was  re-employed  and 
worked  40  hours  the  following  week  (i.e.  the  week  ending 
October  23)  and  worked  continuously  to  the  end  of  the 
season  (R.  991-992).  The  lay-off  did  not  affect  her  at  all. 

Edith  Wasin :  before  the  lay-off  she  last  worked  on  Octo- 
ber 11  (R.  993-994;  165) ;  was  re-employed,  worked  a  full 
48-hour  week  during  the  week  following  the  lay-off  and 
worked  continuously  to  the  end  of  the  season  (R.  995-996). 

Ruth  Albertoni:  last  worked  on  September  27  and  the 
payroll  records  show  her  as  having  quit  at  that  time  (R. 
996-997).  There  is  no  evidence  of  any  kind  that  she  ever 
sought  re-employment.  Nor  did  she  testify  to  deny  that  she 
had  quit. 

Lyman  Allman:  didn't  come  to  work  on  October  15  and 
the  payroll  records  show  him  as  having  quit  on  that  date 
(R.  1037).  There  was  no  contrary  testimony  by  him. 

With  respect  to  the  Board's  contention  of  discrimination, 
the  facts  pertaining  to  these  seven  employees  are  particu- 
larly interesting.  According  to  the  Trial  Examiner's  report 
five  were  pro-union,  two  were  not  (R.  174  ff.).  Of  the  three 
who  were  re-employed  and  worked  during  the  week  of  the 
election — McCarl,  Vessels,  and  Wasin — two  were  listed  by 
him  as  pro-union  and  one  not  (R.  176,  177).  There  was  cer- 
tainly no  disproportionate  treatment;  and  the  re-employ- 
ment of  union  supporters  prior  to  the  election  runs  counter 
to  respondent's  alleged  intention  to  weed  out  union  sup- 
porters. Finally,  we  have  seen  that  as  concerns  those  who 
were  not  re-employed,  there  is  not  one  iota  of  evidence  that 
thev  ever  sought  to  come  back  to  work. 
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(b)    Employees  who  did  not  complete  their  shift  on  October  15. 

Following  the  lay-off  meeting  in  the  afternoon  of  October 
15,  most  of  the  night-shift  employees  returned  to  work  and 
completed  their  shifts  (R.  1044-1068).  A  nmnber  did  not — 
that  is  they  punched  out  right  after  the  meeting  which  took 
place  at  the  start  of  their  shift  and  did  not  work  their  shift 
at  all  (R.  1037-1042).  These  latter  were  regarded  by  re- 
spondent as  having  quit  {ibid;  R.  255)  because  they  had 
been  informed  both  before  and  after  the  meeting  that  they 
were  to  return  to  their  jobs  following  the  meeting  (R.  892- 
893,  1102-1103,  1146).=^=^  Some  of  those  who  failed  to  return 
to  work  expressed  the  view  that  if  they  were  no  longer 
going  to  be  working  for  respondent  after  that  day  they 
might  as  well  quit  then  (R.  1104,  256). 

Among  the  employees  who  quit  in  this  manner  were 
Breuer  (R.  1037),  Brott  (R.  1038),  Cooley  (R.  1038-1039), 
Hance  (R.  1039),  Hontar  (R.  1039-1040),  Moriem  (R.  1041), 
Rahm  (R.  1041-1042)  and  Schrum  (R.  1042). 

It  is  settled  that  where  a  lay-off  is  announced  and  em- 
i:)loyees  walk  off  afterwards  without  finishing  their  shift, 
they  have  quit  without  cause  and  their  conduct  is  not 
activity  proctected  under  the  Act.  NLRB  ik  Jamestoivn 
Veneer  &  Plywood  Corp.  (2nd  Cir.  1952),  194  F.2d  192, 
194.=^^ 

B.     Employees  Who  Had  Been  Hired  After  Eligibility  Date. 

We  may  recall  that  the  eligibility  date  for  the  election 
was  October  2;  that  is,  only  persons  emjiloyed  on  that  date 
could  vote  (R.  1203).  Six  of  the  persons  who  were  laid  off 
on  October  15  had  not  been  hired  until  after  October  2 : 


(33)  This  is  corroborated  bv  the  fact  that  the  majority  did 
return  (R.  1044-1068). 

(34)  Cited  with  approval  bv  this  Court  in  Texas  Co.  v.  NLRB 
(9th  Cir.  1952),  198  F.2d  540,  543. 


44 

Date  of  Record 

Name  Employment  Reference 

Virginia  Azevedo October  11  1004 

Gatha  Crump October  11  1005 

Gail  Herrell October  13  1006-1007 

Amy  Sweningson October  4  1008 

Rudolph  Sweningson October  4  1009 

Lloyd  Mills October  11  1026 

These  employees  were  therefore  ineligible  to  vote  in  any 
event.  There  is  no  basis  for  considering  them  discrimina- 
torily  laid  off,  since  the  Board's  contention  here  is  that 
respondent  had  "the  imrpose  of  affecting  the  results  of  the 
pending  election."  (E.g.  Board  Brief  19.)  Respondent  is 
charged  with  a  violation  of  §  8  (a)  (3)  which  makes  it  an 
unfair  labor  practice  "for  an  employer  by  discrimination 
in  regard  to  hire  or  tenure  of  employment  *  *  *  to  encourage 
or  discourage  membership  in  any  labor  organization."  (29 
USCA  §  158  (a)  (3).)  The  lay-off  of  these  employees  is 
patently  not  within  the  terms  of  the  Act.  It  is  indicative  of 
the  Board's  approach  in  this  case  that  it  treats  employees 
who  had  only  been  employed  a  few  days,  who  Avere  ineligible 
to  vote  and  who  had  the  least  seniority,  as  having  been  dis- 
criminated against. 

C.     Employees  Who  Were  Not  Union  Sympathizers. 

Approximately  fifty  of  the  employees  laid  off  on  October 
15  were  nonunion  according  to  the  Trial  Examiner  (R.  110, 
174-179).  As  in  the  case  of  the  ineligible  employees,  there 
was  no  discrimination  against  them:  they  obviously  were 
not  laid  off  because  of  their  union  activities  or  symj^athies 
since  concededly  they  had  none. 

Let  us  recall  the  three  elements  delineated  by  this  Court 
in  NLRB  v.  Kaiser  Alujninum  S  Chem.  Cor}).,  supra,  217 
F.2d  at  3GS,  elements  which  must  be  established  to  show 
that  the  discharge  of  an  employee  is  discriminatory : 
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1.  It  must  lie  shown  that  "the  employer  knew  the  em- 
ployee was  engaging  in  protected  activity."  Here,  these 
employees  were  admittedly  not  engaged  in  any  protected 
activity,  so  this  element  is  not  met. 

2.  It  must  be  shown  "that  the  employee  was  discharged 
because  he  had  engaged  in  protected  activity."  Again,  con- 
cededly  none  of  these  employees  were  engaged  in  such 
activity — they  were  not  pro-union. 

3.  It  must  be  shown  that  "the  discharge  had  the  effect 
of  encouraging  or  discouraging  membership  in  a  labor 
organization."  Nothing  of  the  sort  was  shown  here,  or  even 
attempted  to  be  shown  or  even  argued.  And  obviously  the 
lay-off  of  these  employees  would  not  help  resj)ondent  in  the 
election. 

In  short,  only  those  discriminated  against  because  of 
their  union  sympathies  or  activities  and  not  any  others 
are  entitled  to  relief.^^ 

D.     The   Board's   Failure   to   Consider  the   Fact  That  Some  Em- 
ployees Would  Have  Been  Discharged  in  Any  Event. 

We  have  been  assuming,  arguendo,  that  the  lay-off  was 
carried  out  in  a  discriminatory  manner.  It  is  clear  that 
had  it  been  carried  out  nondiscriminatorily  a  large  number 
of  employees  would  still  have  been  laid  off.  The  Board  by 
ordering  reinstatement  with  back-pay  for  all  of  the  em- 
ployees laid  off  (and,  as  we  have  just  seen,  even  for  some 
who  were  not  laid  off)  neglected  to  take  this  into  consider- 


^35)  E.g.  North  Whittier  Heights  Citrus  Ass'n  v.  NLRB  fOth 
Cir.  1940),  109  F.2d  76  (the  employer  had  engraged  in  discrimina- 
tory rehiring  praetice.s,  but  only  those  who  were  not  rehired  because 
of  their  union  activities  were  given  relief.  See  109  P.2d  at  78)  ; 
XLRB  V.  Shedd-Brown  Mfg.  Co.  (7th  Cir.  1954),  213  F.2d  163 
(Board  order  partially  enforced,  but  enforcement  denied  as  to  per- 
sons whose  discharge  was  not  due  to  their  activities  in  support  of 
the  union). 
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ation  and  to  make  an  appropriate  adjustment  for  it.  The 
law  is  settled  that  the  Board's  disregard  of  this  matter  i& 
improper.  The  Court's  ruling  in  NLRB  v.  American  Creo- 
soting  Co.  (5th  Cir.  1943),  139  F.2d  193,  196,  cert.  den.  6-J 
S.  Ct.  937,  is  directly  applicable : 

"In  one  aspect,  however,  we  perceive  invalidity  in  the 
Board's  order.  The  respondent  is  directed  to  give  al] 
of  its  discharged  men  back-pay  from  the  date  of  dis- 
crimination to  the  date  of  reinstatement  or  offer  oi 
reinstatement.  But  the  evidence  is  undisputed  that  i1 
has  not,  since  the  strike,  employed  as  many  men  as  i1 
did  before,  and  there  is  no  evidence  that  such  reductior 
in  employment  was  for  the  purpose  of  discriminating 
against  the  strikers.  There  is,  on  the  contrary,  positive 
evidence  that  reduced  emplo^anent  was  the  result  of  £ 
lack  of  w^ork  and  the  installation  of  labor-saving  de- 
vices. It  is  therefore  established  by  the  record,  witi 
no  reasonable  inference  permissible  otherwise,  that  no1 
all  of  the  discharged  employees  would  have  had  em 
ployment  had  there  been  no  discrimination.  This  wa^ 
recognized  by  the  trial  examiner  who  recommended  e 
formula  for  computing  payment  of  back-pay  whici 
would  take  it  into  account.  The  Board,  however,  dis- 
regarded his  recommendation  and  directed  the  rein- 
statement of  all  employees  named  in  schedule  "A" 
with  compensation  for  the  period  they  were  unem- 
ployed, without  regard  to  whether  they  woulel  have 
been  employed  for  that  loeriod  had  there  been  no  dis- 
crimination. This  directive  is  clearly  punitive  rathei 
than  compensatory,  and  beyond  the  power  of  the  Board 
to  make  since  its  functions  are  preventative  and  reme- 
dial only.  It  has  no  power  to  exact  retribution.  N.L.K.B, 
V.  Newport  News  Shipbuilding  &  Dry  Docks  Co.. 
supra." 

Similarly,  in  NLRB  v.  Carolina  Mills  (4th  Cir.  1951), 
190  F.2d  675,  676,  the  court  observed : 

"With  respect  to  the  back  pay  provision  of  the  order, 
we  note  that  the  Board  directed  that  the  fact  be  taken 
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into  consideration  tliat  of  tlie  employees  ordered  rein- 
stated some  mig-lit  have  been  discliar^ed  if  the  selection 
had  been  on  a  nondiscriminatory  basis.  This  is,  of 
course,  correct;  and,  in  entering  any  order  hereafter 
with  regard  to  back  pay,  the  Board  should  not  award 
back  pay  on  account  of  those  emi)loyees  who  would 
have  been  discharged  if  no  discrimination  had  been 
practiced,  but  only  with  respect  to  those  who  can  be 
said  to  have  been  discriminatorily  discharged." 

AVliile  the  Board  appears  to  argue  that  there  would  have 
been  no  lay-off  at  all  but  for  respondent's  alleged  illegal 
motive,  this  is  not  only  completely  unsupported  by  the  evi- 
dence (section  III,  supra)  but  there  would  have  been  no 
basis  for  complaint  whatever  if  a  strictly  proportional  per- 
centage of  union  sympathizers  had  been  retained,'^**  for  then 
the  election  results  would  not  have  been  affected.  Accord- 
ingly, this  phase  of  the  case  should  be  remanded  to  the 
Board,  even  if  the  Board's  contention  that  there  was  dis- 
crimination is  accepted.^^ 

E.     Recapitulation. 

Recapitulating  this  phase  of  the  case,  the  Board  mis- 
takenly counted  the  following  employees  as  having  been 
discriminatorilv  laid  off : 


(36)  The  Board's  statistical  argument  is  circuitous  for  such 
proportional  retention  is  only  possible  if  the  employer  is  familiar 
with  the  union  views  of  the  employees.  Where  he  is  not — as  he  was 
not  here — the  chances  are  that  there  will  be  a  departure  from  the 
mathematical  norm,  i.e.  that  the  lay-off  will  be  disproportionate  one 
way  or  the  other.  Yet  from  this  very  fact  the  Board  argues  that 
because  of  the  lack  of  proportionality  the  employer  must  have  had 
knowledge  and  an  evil  motive. 

(37)  There  is  precedent  in  this  circuit  for  remanding  a  case  to 
the  Board  for  reconsideration.  NLRB  v.  Sterling  Furniture  Co. 
(9th  Cir.  1953),  202  F.2d  41,  subsequent  opinion  227  F.2d  521. 
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1.  Three  employees  who  were  not  laid  off  at  all,  but 
who  themselves  testified  that  they  quit  because  they  could 
not  work  days  (Al  and  A2,  supra). 

2.  Employees  who  worked  both  before  and  after  the 
lay-off  without  interruption  and  who  were  either  not  laid 
off  or  immediately  rehired  (A3,  supra).  There  was  plainly 
no  discrimination  against  them  and  they  incurred  no  dam- 
age. 

3.  Employees  who  had  quit  prior  to  the  lay-off,  either 
by  their  voluntary  absence  or  by  failing  to  w^ork  their  shift 
on  October  15  (A4,  supra). 

4.  Employees  who  were  laid  off,  but  who  were  conced- 
edly  ineligible  to  vote  in  the  election  because  they  had  been 
hired  after  the  eligibility  date  {supra,  B). 

5.  Employees  who  were  laid  off,  but  who  were  not  union 
sympathizers  or  members  {supra,  C). 

V. 

THE  BOARD'S  CONCLUSION  THAT  THREE  INDIVIDUALS  WERE 
DISCRIMINATORILY  DISCHARGED  IS  NOT  SUPPORTED  BY 
SUBSTANTIAL  EVIDENCE. 

A.     The  Discharge  of  Orice  Storey. 

Mrs.  Storey,  who  was  discharged  on  September  25,  1954, 
is  alleged  to  have  been  discriminatorih^  discharged  because 
of  union  activity.  The  Trial  Examiner  so  found  (R.  133). 
September  25,  1954,  was  a  Saturday,  and  on  that  day  the 
day  shift  worked  until  noon  (R.  351,  352, 1153).  Mrs.  Storey 
w^as  on  the  day  shift  (R.  334).  She  told  her  floor-lady  that 
she  was  not  feeling  well  and  that  she  had  a  headache.  She 
was  given  some  aspirin  but  still  claimed  after  taking  it  that 
she  was  not  well  and  desired  to  check  out  early  (R.  1153- 
1154).  She  was  given  permission  to  do  so  and  the  evidence 
shows  that  she  punched  her  time  card  at  11 :24  a.m.  (R. 
352,  1154). 
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Instead  of  going  home,  Mrs.  Storey  remained  inside  the 
cannery  in  the  vicinity  of  the  time  clock  and  engaged  a 
nmnber  of  people  in  conversation  and  stood  there  during 
working  time  in  an  area  which  was  dangerous  and  in  which 
the  employees  were  not  supposed  to  stand.  She  had  a  group 
of  women  around  her  (R.  238-240,  242,  245,  316.-318,  1154- 
1155).  Martini  observed  her  and  the  group  of  women  from 
the  cannery  balcony  and  asked  superintendent  Duckworth 
to  find  out  what  she  was  doing  there  (R.  31G-318,  758). 
Duckworth  inquired  of  Mrs.  Storey's  floor-lady,  Edna 
Hardin,  as  to  whether  Mrs.  Storey  had  clocked  out  (R.  761, 
1155).  This  inquiry  took  place  as  Hardin  was  starting  up 
the  balcony  stairs  and  Duckworth  was  coming  down  (R. 
1155).  Hardin  went  back  do^vn  to  the  time  clock  and  looked 
at  Mrs.  Storey's  time  card.  She  informed  Duckworth  that 
Mrs,  Storey  had  clocked  out  (R.  1155-1156).  Thereupon, 
Duckworth  related  this  to  Martini  who  ordered  him  to  tell 
]\rrs.  Storey  to  leave  the  cannery  immediately  (R.  761). 
Duckworth  did  this  (R.  355,  758,  761,  1156).  Mrs.  Storey 
refused  to  leave  (R.  758,  761).  Duckworth  informed  Martini 
of  Mrs.  Storey's  refusal.  Duckworth  was  then  instructed 
by  JMartini  to  tell  Mrs.  Storey  to  leave  and  never  come  back, 
which  he  did  (R.  317-318,  758-759,  761). 

If,  as  the  Trial  Examiner  found,  Mrs.  Storey  was  dis- 
criminatorily  discharged,  this  employer  certainly  conducted 
itself  in  a  manner  not  consistent  with  such  motive,  Mrs. 
Storey  was  first  asked  to  leave.  At  that  point  she  was  not 
discharged.  Had  respondent  intended  to  rid  itself  of  her 
because  of  union  activity,  it  could  have  discharged  her 
then  and  there.  When  she  refused  the  request  of  the  super- 
intendent to  leave,  he  did  not  discharged  her.  Had  he 
wanted  to  do  so  because  of  union  activity  he  could  have 
done  so  then  and  there.   Instead,  he  reported  her  reply  to 
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the  manager,  who  then  instructed  him  to  discharge  her. 
Mrs.  Storey  was  discharged  because  she  created  an  ad- 
mittedly hazardous  situation.  We  will  see  that  the  Trial 
Examiner  chose  to  ignore  the  testimony  of  not  merely 
respondent's  witnesses  but  that  of  the  General  Counsel's 
witnesses  who  on  cross-examination  not  only  admitted  it 
was  hazardous  to  congregate  where  Mrs.  Storey  was,  but 
that  they  were  aware  of  a  rule  against  gathering  in  that 
area. 

Earlier  that  week,  on  September  23, 1954,  at  about  the  end 
of  the  lunch  hour,  Mrs.  Storey  had  gathered  a  large  group 
of  women  around  her  and  proceeded  into  the  cannery  with 
the  object  of  talking  to  Martini  about  meeting  with  the 
Union's  representatives  (R.  319-321,  345-347).  When  the 
group  got  into  the  cannery  they  were  gathered  near  the 
clock  and  beyond  it  out  into  the  aisle  where  the  fork  lift 
operated  in  an  area  admittedly  dangerous  when  the  cannery 
was  in  operation  (R.  245-246,  326-330,  379-380,  403,  440- 
442,  587-588,  747).  Upon  learning  that  Martini  was  busy  in 
the  cannery  office,  Mrs.  Storey  and  the  group  remained 
waiting,  and  when  the  whistle  blew  at  12 :00  o'clock  signal- 
ling the  time  for  resumption  of  work  by  the  employees,  she 
and  the  group  did  not  return  to  their  positions  but  remained 
standing  in  that  dangerous  place  near  the  blanching  tank 
until  iMartini  appeared  (R.  745-748,  759-760,  1134-1138). 
When  Martini  came,  Mrs.  Storey  demanded  to  know 
whether  he  would  meet  with  the  union  representatives  to 
discuss  recognition  and  a  consent  election.  Martini  in- 
formed her  that  he  would  not  do  so  since  the  matter  of 
representation  was  then  pending  before  the  National  Labor 
Relations  Board  (R.  245-246,  321-322,  1136-1137).  At  the 
time  there  were  apples  in  the  flume  and  the  machines  were 
running  and  the  fork  lift  was  operating  (R.  454-455,  747, 
760,  1137). 
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Later  that  afternoon,  Mrs.  Storey  was  called  into  the 
cannery  office  just  off  the  balcony  by  ^lartini.  He  sent 
Duckworth  for  her  and  suggested  that  Duckworth  see  to 
it  that  another  employee  accompany  Mrs.  Storey  (R.  322). 
The  reason  for  requesting  the  presence  of  another  employee 
was  explained  by  Martini.  Whenever  he  wanted  to  talk  to 
one  of  the  women  employees  he  deemed  it  better  to  have 
another  woman  employee  present  (R.  332-333).  The  woman 
who  was  present  was  Lila  Layman  (R.  245,  324).  There  is 
a  definite  and  material  conflict  between  ]\[rs.  Storey's  ver- 
sion of  what  Martini  stated  and  Layman's  version.  Lay- 
man's version  corroborates  Martini's.  Yet  the  Trial 
Examiner  completely  disregarded  Layman's  tesitmony,  al- 
though she  testified  as  a  witness  for  the  General  Counsel, 
was  a  union  adherent,  served  on  the  union  committee,  and 
Avas  also  one  of  those  who  is  alleged  to  have  been  dis- 
criminatorily  laid  off  on  October  15  (R.  176,  436,  437). 

In  this  meeting  on  September  23,  Martini  told  Mrs.  Store}^ 
that  he  admired  her  spirit  and,  among  other  things,  he 
told  her  that  he  did  not  want  her  engaging  in  solicitation  on 
company  time ;  that  it  was  perfectly  all  right  for  her  to  do 
so  on  her  own  time  and  that  she  could  do  it  on  company 
property  (R.  324).  Mrs.  Storey  denied  that  Martini  made 
such  statements  to  her  (R.  361).  Layman,  however,  dis- 
putes Mrs.  Storey  and  supports  JMartini's  version  (R.  444). 
]\[artini  also  pointed  out  to  her  that  the  area  where  she 
gathered  the  women  was  very  dangerous  and  warned  her 
against  any  such  recurrence  (R.  245).  It  should  be  noted 
that  although  Mrs.  Storey  said  this  meeting  in  the  cannery 
office  lasted  fifty  minutes,  she  could  not  recall  anything 
more  that  was  said  than  the  small  portion  of  the  conversa- 
tion she  gave  (R.  350). 

As  explained  by  Martini,  iSfrs.  Storey  was  discharged 
because  she  failed  to  heed  his  warning  and  gathered  a  group 
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of  women  around  her  during  working  time  in  a  dangerous 
area  (R.  238,  245).  That  the  area  was  dangerous  and  was 
kno^^'n  to  be  such  and  that  the  employees  were  not  supposed 
to  congregate  there  was  testified  to  by  witnesses  called  on 
behalf  of  the  General  Counsel  (R.  403,  749,  758,  759).  Other 
witnesses  also  so  testified  (R.  1132-1134).  One  of  the  wit- 
nesses for  the  General  Counsel  testified  that  the  group  had 
to  jumj)  out  of  the  way  of  the  forklift  on  the  September  23 
occasion  (R.  454-455).  Mrs.  Storey  knew  the  area  was  a 
dangerous  one,  not  only  because  she  had  been  told  but  she 
also  daily  observed  the  operations  of  the  forklift  (R.  379- 
380). 

In  an  effort  to  ascribe  an  anti-union  motive  to  the  dis- 
charge, the  Board  relies  on  three  statements  assertedly 
made  by  Martini  (Board  Brief  12-13).  We  shall  see  that  the 
Board  failed  to  consider  the  evidence  fairly  and  ignored 
pertinent  evidence. 

1 .     The  incident  on  the  Monday  following  her  discharge. 

Assertedly  on  that  occasion  Mrs.  Storey  asked  Martini  if 
her  work  had  been  satisfactory  and  he  replied :  "Yes,  you 
were  a  good  worker,  but  I  cannot  have  you  talking  up  this 
union  thing  and  agitating  among  the  other  girls  and  form- 
ing committees."  (Board  Brief  13,  R.  361). 

One  need  not  be  experienced  in  labor  relations  or  possess 
the  perception  of  a  clair\"oyant  to  know  the  purpose  for 
which  Mrs.  Storey  returned  to  the  plant  on  the  following 
Monday.  Knowing  that  she  had  been  fired  for  cause,  but  in 
an  effort  to  build  a  case  of  alleged  discrimination,  and 
working  with  the  charging  party  to  that  end,  she  returned 
to  the  plant  to  ask  Martini  why  she  was  fired.  Her  version 
of  what  Martini  said  and  that  given  by  ]\rartini  are  in  con- 
flict. (R.  361,  919). 
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j\[rs.  Storey  first  denied  that  slio  returned  to  the  plant  at 
the  suggestion  of  the  union  (R.  37G-377).  After  a  number  of 
(juestions  in  an  effort  to  elicit  the  truth,  she  finally  admitted 
on  cross-examination  she  was  driven  to  the  plant  on  that 
occasion  by  a  union  agent  (R.  377).  She  didn't  "recall"  that 
after  she  had  finished  her  conversation  with  Martini  she 
turned  around  and  made  a  sign  with  her  fingers  to  this 
union  agent  which  indicated  that  from  her  standpoint  she 
had  apparently  gotten  what  she  was  seeking.  Although  ad- 
mitting she  had  made  such  a  sign  in  the  past,  she  could  not 
recall  having  done  it  on  this  occasion.  She  does  not  deny  it, 
she  merely  does  not  recall  {ibid).  It  would  stretch  credulity 
to  believe  jMrs.  Storey's  tale  that  her  return  to  the  plant  was 
not  as  a  result  of  a  plan  or  suggestion  worked  out  with  the 
union's  representatives  to  attempt  to  build  an  unfair  labor 
practice  case  out  of  her  discharge.  All  of  this  evidence  is 
ignored  by  the  Board  and  the  Trial  Examiner. 

2.     The  incident  with  Clarence  Storey. 

Clarence  Storey's  testimony  on  a  conversation  with 
Martini  at  about  noon  on  September  25, 1954  concerning  the 
discharge  of  Mrs.  Storey  and  who  was  present  and  what 
was  said  is  not  only  disputed  by  Martini,  Duckworth  and 
Bondi  but  is  inherently  implausible.  He  testified  Martini 
told  him  to  go  out  and  fire  his  wife  (R.  569-570).  Martini 
testified  he  told  Mr.  Storey  he  had  fired  Mrs.  Storey  and 
that  if  he  had  any  more  reports  about  him  leaving  his  post 
when  he  should  be  working,  he  would  fire  him,  too  (R.  925). 
AVhy  would  Martini  order  Storey  to  fire  Mrs.  Storey?  Was 
Storey  a  supervisor?  Was  his  wife  subject  to  his  super- 
vision or  direction!  Was  he  even  a  straw  boss?  The  answer 
to  these  questions  is  that  the  evidence  shows  Storey  was 
only  a  non-supervisorial  employee    (R.   590).   He  was  a 
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dumper  (R.  550).  He  dumped  the  apples  from  the  lugs  or 
boxes  on  a  moving  belt  which  carried  them  into  the  flume  (R. 
550,  551). 

Duckworth  corroborated  Martini  (R.  1113-1114).  Bondi, 
Martini  and  Duckworth  testified  contrary  to  Clarenc'e 
Storey's  version,  that  Bondi  was  not  present  at  any  time 
during  the  alleged  conversation  (R.  1114,  970-972,  925). 
There  is  other  evidence  which  challenges  Storey's  credi- 
bility. He  testified  that  on  September  23,  1954  when  he  was 
called  into  the  cannery  office  for  a  discussion  with  Martini, 
he  was  on  his  way  into  the  cannery  to  punch  in  at  ''15 
minutes  to  12:00"  (R.  561-562).  He  was  supposed  to  go 
back  to  work  at  that  time  (R.  565).  He  testified  he  did  not 
then  punch  in  and  that  he  punched  his  time  card  after  the 
noon  whistle  blew  (R.  562,  565,  566).  The  noon  whistle  blew 
at  12:00  o'clock  (R.  749-750, 1112-1113).  His  timecard  shows 
he  punched  in  at  11 :40  a.m.  on  that  day  (R.  40,  note  14).^^ 

Another  factor  bearing  on  his  story  was  his  testimony 
that  while  he  was  in  the  meeting  with  Martini,  he  heard  only 
one  whistle  blow  and  that  was  the  twelve  noon  whistle  sig- 
naling the  end  of  the  lunch  hour  (R.  564,  586).  He  testified 
that  respondent  always  blew  two  whistles,  one  about  seven 
minutes  before  the  end  of  the  lunch  jDeriod  and  one  at  the 
end  of  the  period  (R.  564,  589).  He  stands  alone  on  this.  No 
one  else,  not  even  the  General  Counsel's  other  witnesses, 
ever  heard  of  two  such  whistles.  The  evidence  is  that  only 
one  whistle  ever  blew  at  the  noon  hour  signaling  the  end  of 
the  lunch  period.  The  only  other  whistle  which  blew  before 


(38)  How  does  the  Trial  Examiner  treat  this  discrepancy?  He 
passes  it  over  as  of  no  great  importance  and  comes  to  the  aid  of 
this  General  Counsel  witness  with  the  observation,  "It  is  probable 
that  Storey  had  finished  punching  in  when  Duckworth  told  him 
that  Martini  wanted  to  speak  to  him."  (R.  40,  note  14.)  Again,  we 
have  an  example  of  the  Trial  Examiner  extricating  a  General 
Counsel  witness  from  a  conflict  of  evidence  by  resorting  to  probabil- 
ities and  everj^thing  else  but  the  evidence. 
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that  one  was  the  one  signalinp:  the  beginning  of  the  lunch 
period  (R.  749-750, 1112-1113, 1116)/'« 

Signiiicantly,  Mrs,  Storey  testified  that  her  liusband  on 
the  day  of  lier  discharge  merely  told  her  she  had  been  fired 
(R.  357).^®  This  supports  Martini's  and  Duckworth's  ver- 
sion of  the  conversation  with  Mr.  Storey.  If  Clarence 
Storey's  present  version  were  true,  would  it  not  be  reason- 
able and  logical,  leaving  the  strong  words  aside,  that  he 
would  have  told  his  wife  Martini  wanted  him  to  fire  her 
rather  than  to  tell  her  she  had  been  fired?  It  would  seem 
that  a  request  or  order  as  unusual  as  that  one  would  be 
related  by  a  husband  to  his  wife,  particularly  where  both 
were  involved.  Yet,  Mrs.  Storey  not  only  does  not  corrobo- 
rate her  husband  but  she,  in  fact,  contradicts  him. 

And  still  another  item  bearing  upon  Clarence  Storey's 
story  was  his  denial  on  cross-examination  that  on  the  Mon- 
day f ollow^ing  his  wife's  discharge  when  she  returned  to  the 
plant  to  see  Martini,  she  came  to  the  plant  with  a  union 
representative  (R.  592).^^  Mrs.  Storey,  albeit  reluctantly 
and  only  after  much  questioning,  as  we  have  already  pointed 
out,  admitted  that  she  was  driven  to  the  plant  by  a  repre- 
sentative of  the  charging  party. 

We  have  not  cited  all  this  testimony  in  order  to  ask  the 
Court  to  reweigh  Storey's  credibility.  Rather,  we  call  atten- 
tion to  it  in  order  to  show  how  the  Trial  Examiner  and  the 
Board  failed  their  duty  of  considering  all  of  the  evidence 
and  resolving  conflicts.  We  would  not  suggest  that  this 
Court  do  the  work  of  the  Board.  We  do  urge  that  where  the 
Board  proceeds  in  such  one-sided  fashion,  where  it  consist- 
ently ignores  not  only  respondent's  evidence  but  major  in- 
consistencies, contradictions  and  untruths  in  the  testimony 


(39)  The  Trial  Examiner  ignored  this  evidence,  too. 

(40)  Nothing  is  said  about  this  in  the  Intermediate  Report. 

(41)  Nothing  is  said  about  this  in  the  Intermediate  Report. 
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of  its  own  witnesses,  the  Board's  order  is  arbitrary  and  not 
entitled  to  enforcement.  Tliis  court  said  quite  aptly  (and 
even  before  Universal  Camera)  in  NLRB  v.  Union  Pacific 
Stages  (9th  Cir.  1938),  99  F.2d  153,  177,  a  decision  which  is 
still  often  cited  :^^ 

"It  is  suggested  that  this  court  should  accept  the  find- 
ings of  the  Board ;  that  contradictions,  inconsistencies, 
and  erroneous  inferences  are  immune  from  criticism 
or  attack  by  Section  10(e)  of  the  Act,  49  Stat.  453,  29 
U.S.C.A.  §  160(e),  which  provides  that  'the  findings  of 
the  Board  as  to  the  facts,  if  supported  by  evidence, 
shall  be  conclusive.'  But  the  courts  have  not  construed 
this  language  as  compelling  the  acceptance  of  findings 
arrived  at  by  accepting  part  of  the  evidence,  and  totally 
disregarding  other  convincing  evidence. "^^ 

3.     The  testimony  of  Mounger  and  Schwartz. 

Mounger  and  Schw^artz  testified  that  on  the  day  on  which 
Mrs.  Storey  was  discharged  they  overheard  Martini  say  in 
the  main  office  of  the  cannery  that  he  was  "going  to  get  rid" 


(42)  E.g.,  NLRB  v.  Knickerbocker  Plastic  Co.  (9th  Cir.  1955), 
218  F.2d  917,  922;  State  of  Washington  v.  United  States  (9th  Cir. 
1954)  214  F.2d  33;  NLRB  v.  Houston  Chronicle  Pub.  Co.  (5th  Cir. 
1954),  211  P.2d  848,  851;  Radio  Officers'  Union  v.  NLRB  (1954), 
347  U.S.  17,  58,  74  S.  Ct.  323,  345  (dissent)  ;  Universal  Camera 
Corp.  V.  NLRB  (1951),  340  U.S.  474,  486,  71  S.  Ct.  456,  464. 

(43)  Among  many  similar  statements,  see  NLRB  v.  A.  Sartorius 
&  Co.  (2nd  Cir.  1944),  140  F.2d  203,  205:  "We  are  mindful  of  the 
fact  that  if  an  administrative  agency  ignores  all  the  evidence  given 
by  one  side  in  a  controversy  and  with  studied  design  gives  credence 
to  the  testimony  of  the  other  side,  the  findings  would  be  arbitrary 
and  not  in  accord  with  the  legal  requirement.  N.  L.  R.  B.  v.  Union 
Pacific  Stages,  Inc.,  9  Cir.,  99  F.2d  153,  177 ;  N.L.R.B.  v.  Thomp.son 
Products,  Inc.,  6  Cir.,  97  F.2d  13,  15." 

The  court  in  that  case  found  that  the  Board  carefully  analyzed 
the  evidence  and  that  it  was  substantial.  In  the  present  case  there 
is  no  analysis  by  the  Board  and,  as  we  have  seen,  the  trial  exam- 
iner's report,  while  long  and  argumentative,  whollj'^  fails  to  con- 
sider some  very  pertinent  evidence,  inconsistencies  and  contradic- 
tions. 
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of  Mrs.   Storey  because   she  talked  too  much  about  the 
union  (R.  616,  732;  Board  Brief  12-13).  The  record  shows 
that  these  witnesses  were  badly  confused  and  mistaken  as 
to  the  alleged  event. 

We  should  recall  that  Mrs.  Storey  was  discharged  before 
the  end  of  the  day  shift  which  on  that  day,  a  Saturday, 
ended  at  noon  (R.  122,  125).  She  testified  that  after  she  was 
discharged  she  went  to  her  car  and  waited  for  her  husband 
to  complete  his  shift  (R.  125,  355-357;  Board  Brief  12) ;  this 
occurred  shortly  after  11:30  (R.  356).  After  she  had  left, 
Martini  allegedly  told  Storey  to  fire  his  wife  (R.  125) — the 
incident  we  have  discussed  above. 

The  episode  that  Mounger  and  Schwartz  testified  to  oc- 
curred still  ''later  that  day"  (Board  Brief  12)— at  noon, 
according  to  Mounger  (R.  615) ;  "in  the  afternoon,"  after 
lunchtime,  according  to  Schwartz  (R.  730).  Since  Mrs. 
Storey  had  already  been  discharged  by  Martini,  the  state- 
ment attributed  to  him  that  he  was  "going  to  get  rid"  of 
her  is  patently  implausible.  Yet  the  Trial  Examiner  in 
crediting  their  testimony  makes  no  comment  whatever  on 
this  striking  fact  (R.  132-133). 

In  addition,  neither  of  the  two  witnesses  could  give  any 
reason  for  having  been  in  the  main  office,  which  is  itself 
inexplicable  (R.  620-621,  738).  One  would  expect  that  at  least 
one  of  the  two  would  know  w^hy  they  went  in  there,  if  they 
went  in.  When  questioned  by  the  Trial  Examiner,  Schwartz 
couldn't  even  remember  what  her  working  hours  were  on 
Saturday  (R.  741). 

A  striking  illustration  of  the  Board's  approach  in  this 
case  is  its  reference  to  a  statement  by  Schwartz  that  she 
asked  floor-lady  Edna  Hardin  if  Storey  had  been  discharged 
and  why,  and  that  Hardin  replied  she  had  and  added  "they 
couldn't  have  that  kind  of  people  around  that  talk  about  the 
union  all  the  time."  (Board  Brief  13;  R.  733).  The  Trial 
Examiner  noted  that  Hardin  denied  making  such  a  state- 
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ment  (R.  133,  1159),  but  expressly  refused  to  resolve  the 
conflict,  stating  that  it  was  not  important  to  make  a  finding 
on  it  (R.  133).  Yet  in  the  Board's  brief  this  incident  is 
presented  as  fact,  even  though  the  Trial  Examiner  failed 
to  find  it  to  be  a  fact.  This  is  representative  of  the  manner 
in  which  the  Board  seeks  to  build  a  case  by  ignoring  incon- 
sistencies and  conflicts  and  by  carefully  picking  isolated  bits 
of  testimony  out  of  the  record.  By  some  curious  alchemy 
matters  not  even  found  by  the  Trial  Examiner  are  trans- 
muted into  facts  in  the  Board's  brief. 

In  light  of  the  foregoing,  a  dispassionate  view  of  the  rec- 
ord leads  to  the  conclusion  that  the  discharge  of  Mrs.  Storey 
was  for  cause,  that  it  was  not  discriminatory,  and  that  the 
record  fails  to  support  the  Board's  contrary  conclusion. 

B.     The  Lay-ofF  of  Gloria  Pate. 

The  Board  claims  that  respondent  discriminatorily  dis- 
charged Gloria  Pate  on  October  18,  1954  (Board  Brief  37- 
39;  R.  143).  Pate  testified  that  she  attended  the  meeting  on 
the  afternoon  of  October  15,  1954  called  for  the  purpose  of 
notifying  the  employees  of  the  lay-off  and  that  her  name 
was  among  those  read  by  McGuire  from  the  retention  list 
(R.  708).  She  showed  up  on  Monday,  October  18,  1954,  and 
was  observed  working  on  the  insijection  belt  a  few  minutes 
after  the  shift  began  (R.  709,  887-888).  Foreman  Williams 
approached  Pate  and  inquired  as  to  what  she  was  doing 
there  since  her  name  was  not  on  the  list  and  she  was  not 
supposed  to  be  working  (R.  709-710,  889).  She  said  she  had 
a  time  card  and  had  punched  in  and  further  asserted  that 
her  name  was  read  at  the  meeting  on  the  previous  Friday 
{ibid).  Williams  looked  for  a  time  card  for  her  and  did  not 
find  one.  He  then  went  up  into  the  cannery  office,  checked 
the  list  and  returned  and  told  Pate  that  she  was  mistaken 
since  her  name  was  not  on  the  retention  list  (R.  889-890). 
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She  then  insisted  that  she  be  paid  for  two  hours  although 
this  was  only  some  10  minutes  after  the  shift  had  started. 
Williams  told  her  she  would  have  to  take  that  up  with  man- 
agement (R.  890). 

The  Board  and  the  Trial  Examiner  draw  an  unfavorable 
inference  from  the  fact  that  respondent  paid  her  for  the 
two  hours  she  demanded,  arguing  that  this  would  not  likely 
have  been  done  if  her  name  had  not  been  read  on  the  reten- 
tion list  on  October  15  (Board  Brief  38 ;  R.  142).  The  amount 
involved  was  only  $2.00.  Respondent  could  have  refused  to 
pay  her  anything.  It  cliose  instead  to  be  charitable.  Shall  it 
then  be  punished  for  its  good  deed?  The  Board  apparently 
thinks  so ;  to  the  Board  the  doing  of  a  kindness  presupposes 
a  guilty  conscience. 

Highly  significant  is  the  testimony  of  Mr.  Wilson,  the 
accountant,  that  following  the  meeting  on  October  15,  Pate 
came  up  to  him  and  stated  she  could  not  understand  why  her 
name  was  not  on  the  list  and  that  she  needed  the  job  (R. 
1073-1074).  He  told  her  that  he  knew  nothing  about  it  and 
that  she  should  see  superintendent  Duckworth  (R.  1074).  No 
denial  by  Pate  appears  in  the  record. 

Moreover,  one  of  the  General  Counsel's  own  witnesses 
disputes  Pate's  testimony  about  her  name  being  read  at  the 
lay-off  meeting.  Gloria  Lindsay  testified  on  direct  examina- 
tion that  she  heard  part  of  a  conversation  between  Pate  and 
Martini  on  the  morning  of  October  18,  1954  and  heard  Pate 
say  (R.  672) : 

"Well,  I  heard  her  asking  him  why  she  was  laid  off, 
that  they  didn't  call  her  name  on  the  15th,  and  she 
comes  back  and  they  told  her  she  wasn't  supposed  to 
be  here,  and  she  asked  him  why  they  didn't  call  her 
name  on  the  15th,  and  asked  him  if  he  didn't  know  why 
she  wasn't  called  back  on  the  15th,  and  he  said,  'I  don't 
know,'  just  looked  at  her  dumbfounded  and  shook  his 
head,  I  don't  know." 
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Since  Lindsay's  testimony  was  damaging  to  Pate's  claim 
of  discrimination  and  would  make  it  exceedingly  difficult  for 
the  Trial  Examiner  to  find  discrimination,  the  Trial  Exam- 
iner solves  the  prol)lem  by  stating  he  "disregards  her  (Lind- 
say's) testimony"  (K.  136).  Lindsay  was  Pate's  friend 
{ibid),  a  staunch  union  supporter  (R.  176),  one  of  the  al- 
leged discriminatees  (R.  181)  and  a  Board  witness  (R.  663). 

And  what  is  this  alleged  discriminatory  motive  with  re- 
spect to  the  incident  that  occurred  on  the  morning  of  October 
181  In  an  effort  to  bolster  the  General  Counsel's  contention. 
Pate  was  asked  on  direct  examination  if  there  was  anything 
unusual  about  her  attire  that  day.  She  testified  in  response 
thereto  that  on  that  morning  she  came  to  work  wearing- 
union  buttons  on  her  collar  and  cap  (R.  709).  This,  according 
to  General  Counsel's  theory,  was  supposed  to  be  the  moti- 
vating factor  behind  her  alleged  discharge  that  morning. 
Yet,  earlier  on  direct  and  also  on  cross-examination.  Pate 
testified  that  she  was  not  dressed  any  differently  that  morn- 
ing than  she  had  been  on  October  15,  or  on  a  day  or  two  prior 
thereto  (R.  706-707,  716).  On  those  occasions  she  was  sim- 
ilarly attired  and  wore  union  buttons  on  the  same  places 
and  they  were  as  visible  on  those  days  as  they  were  on  the 
morning  of  October  18  (R.  716).^^ 

We  submit  that  Pate  in  her  great  desire  to  continue  work- 
ing took  it  upon  herself  to  show  up  on  October  18,  with  the 
hope  that  she  might  be  permitted  to  continue  on  the  job. 
There  is  not  an  iota  of  evidence  which  supports  the  General 
Counsel's  claim  or  the  Trial  Examiner's  finding  that  she  w^as 


(44)  Although  the  Trial  Examiner  mentions  that  Pate  wore 
"several  union  buttons  in  plain  view"  on  the  morning  of  October 
18,  he  makes  no  mention  that  she  wore  the  same  number  of  union 
buttons  in  the  same  places  on  other  occasions  before  October  18 
(R.  135).  We  can  only  assume  that  his  deliberate  silence  on  this 
evidence  is  due  to  his  untiring  efforts  in  behalf  of  the  General  | 
Counsel's  case.  | 
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discharged  because  of  union  activity  or  that  she  was  dis- 
charged at  all  on  October  18,  1954.  Her  case  cannot  be  diff- 
erentiated from  others  involved  in  the  lay-off  of  October  15. 

C.     The  Discharge  of  Elsie  Dickerson. 

Mrs.  Dickerson  was  discharged  on  October  25,  1954,  and 
it  is  contended  by  the  Board  that  she  was  discriminatorily 
discharged.  The  Trial  Examiner  so  found  (E.  159).  This 
contention  is  based  upon  the  theory  that  respondent  knew 
she  had  served  as  a  union  observer  at  the  election  held  about 
a  week  before  her  discharge  and  fired  her  because  of  her 
union  sympathies."*^  Such  conclusion  could  only  be  reached 
from  an  imagination  run  rampant  and  not  from  any  evi- 
dence which  finds  support  in  the  record. 

Dickerson  was  working  on  the  slicing  machines  and  had 
done  so  through  most  of  the  1954  season  (R.  649).  She  had 
signed  a  union  pledge  card  during  the  course  of  the  season 
and  long  prior  to  the  lay-off  of  the  night  shift  (R.  626).  She 
also  wore  a  union  button  at  work  where  it  was  plainly 
visible.  This  was  before  the  lay-off  (R.  628-629,  649).  She 
was  not  laid  off.  She  was  retained  for  the  single  shift  (R. 
649). 

A  couple  of  days  prior  to  October  25,  1954,  in  the  after- 
noon, one  of  the  trimmers  requested  and  obtained  permis- 
sion from  floor-lady  Herrerias  to  exchange  places  with 
Dickerson  who  wanted  to  trim  for  that  afternoon  (R.  481). 
Dickerson  had  worked  as  a  trimmer  earlier  in  the  season 
(R.  625,  649).  A  little  later  that  afternoon,  the  first  inspec- 
tor on  the  inspection  belt,  Virginia  Chicano,  observed  a 
number  of  peeled  and  good  sized  apples  coming  down  off  the 


(45)  To  show  respondent's  asserted  knowledge  the  Board  cites 
only  the  Trial  Examiner's  report,  rather  than  evidence,  a  mislead- 
ing practice  about  which  w^e  have  previouslv  commented  (Board 
Brief  22). 
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trim  belt  which  were  rather  unusual  in  condition  (R.  1119, 
479).  Another  insijector  called  as  a  witness  by  the  General 
Counsel  testified  she  noticed  something  "unusual"  about  the 
apples  in  the  afternoon  of  October  25, 1954.  She  remembered 
one  with  holes  in  it  and  a  core  sticking  out  (R.  681).  The 
only  thing  unusual  this  witness  saw  about  the  apples  be- 
tween October  19,  1954  and  October  25,  1954,  the  date  of 
Dickerson's  discharge,  were  the  apples  she  described  (R. 
691).  These  apples,  in  addition  to  having  the  core  removed 
by  the  peeling  machines,  had  an  additional  core  hole  in  them 
at  right  angles  to  the  normal  core  hole.  In  this  second  core 
hole  there  was  a  core  which  had  been  inserted  and  which 
w^as  partially  protruding  (R.  633,  634-635,  681,  1119). 

Inspector  Chicano  picked  these  apples  up  and  placed  them 
where  they  were  subsequently  seen  by  the  floor-lady  (R. 
1120).  The  floor-lady  took  some  of  these  apples  and  went 
behind  the  peeling  machines  from  which  point  she  could 
observe  the  trimmers.  As  she  proceeded  up  the  line  she 
finally  saw  who  was  treating  the  apples  in  that  fashion. 
It  was  Dickerson  (R.  479-480).  The  floor-lady  showed  the 
apples  to  superintendent  Duckworth  and  told  him  what  she 
observed  Dickerson  doing  (R.  480). 

In  the  afternoon  of  the  next  working  day,  more  apples 
treated  in  such  fashion  were  observed  (R,  481-482,  1118). 
Dickerson,  without  having  prior  permission,  had  exchanged 
places  on  that  afternoon  with  a  trimmer  (R.  482,  632,  650- 
651).  The  floor-lady  took  a  number  of  such  apples  and 
l)rought  them  again  to  the  attention  of  the  superintendent 
who  instructed  her  to  discharge  Dickerson  (R.  482,  681,  767, , 
1120).  Since  this  was  in  the  afternoon,  the  floor-lady  sug- 
gested that  she  he  permitted  to  wait  until  the  end  of  the  sliift 
to  do  so  (R.  482).  At  the  end  of  the  shift  Dickerson  was. 
informed  by  her  floor-lady  that  she  was  discharged  and  the 
reasons  therefor  (R.  482,  629-630).  Dickerson  admitted  to 
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lier  floor-lady  that  she  had  mistreated  apples  as  described 
and  then  turned  to  one  of  the  employees  and  told  her  that 
she  had  just  been  discharged  for  "decorating  an  apple" 
(R.  630).  She  received  her  last  pay-check  some  days  later, 
on  October  30  (R.  631).  That  Dickerson  was  discharged 
for  cause  and  was  aware  of  it,  is  supported  by  the  fact  that 
in  her  application  for  unemployment  benefits  made  to  the 
California  Department  of  Employment,  she  gave  as  the 
cause  of  her  discharge  "decorating  an  apple"  (R.  651-652), 
rather  than  listing  the  cause  as  "union  sympathy"  or  "union 
activities." 

Respondent's  superintendent  emphatically  denied  that 
Dickerson  was  discharged  for  mistreating  only  one  apple 
or  for  union  activity  (R.  775).  With  equal  emphasis  he 
denied  that  he  was  asked  to  find  an  excuse  to  discharge  her 
[ibid).  Manager  Martini  did  not  learn  of  Dickerson's  dis- 
charge until  after  it  had  occurred  and  he  did  not  know 
beforehand  that  she  was  going  to  be  discharged  (R.  331, 
332). 

In  an  effort  to  make  something  out  of  nothing  there  was 
brought  in  vague,  nebulous,  confused  and  disputed  testi- 
mony that  on  other  occasions  other  employees  had  "dec- 
orated" apples  and  were  not  discharged.  None  of  the  testi- 
mony showed  that  the  apples  were  perfect  apples  or  of  the 
size  of  those  mistreated  by  Dickerson  or  that  the  apples 
had  been  treated  in  the  manner  in  which  Dickerson  had 
treated  them.  Nor  did  the  testimony  show  that  any  one 
employee  had  mistreated  as  many  apples  as  Dickerson  had 
or  that  any  of  them  had  ever  re-inserted  the  core  and  sent 
them  down  the  processing  line.  On  the  contrary,  there  was 
evidence  adduced  on  cross-examination  of  witnesses  called 
by  the  General  Counsel  that  they  never  put  a  core  in  or 
treated  an  apple  in  the  fashion  that  Dickerson  did  or  ever 
saw  anyone  eslse  do  so  (R.  368-369,  454).  Chicano,  the  first 
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inspector  on  the  inspection  belt,  testified  that  she  saw  at 
least  a  couple  of  dozen  such  apples  on  the  two  days  in  ques- 
tion and  that  she  had  never  seen  apples  so  treated  pre- 
viously nor  since  (R.  1119-1120).  Even  Mrs.  Storey  who  was 
so  obviously  attempting  to  assist  Dickerson  and  the  charg- 
ing party  could  not  recall  ever  having  seen  an  apple  treated 
the  way  Dickerson  had  treated  them  (R.  385).  The  Trial 
Examiner  makes  no  mention  of  this  fact  in  the  Intermediate 
Report. 

The  evidence  showed  that  in  the  instances  Avhere  other 
employees  had  decorated  apples,  these  were  generally  freak 
apples  such  as  undersized  or  oversized  apples  or  so-called 
Siamese  twin  apples,  and  generally  they  were  unpeeled  (R. 
644,  1143,  1146).  This  also  is  not  mentioned  by  the  Trial 
Examiner.  In  no  instance  was  any  credible  evidence  offered 
that  any  supervisor  saw  those  so-called  decorated  apples. 
In  fact,  the  witnesses  produced  by  the  General  Counsel 
testified  that  the  supervisors  did  not  see  such  apples  (R. 
364,  368,  607,  690,  691).  The  Trial  Examiner  makes  no  men- 
tion of  this  evidence. 

Dickerson,  herself,  testified  that  only  once  in  a  while  dur- 
ing the  time  she  worked  for  the  respondent  did  she  observe 
anything  unusual  about  the  apples  or  anything  unusual  in 
the  flume,  such  as  a  glove,  a  real  rotten  apple  and  an  apple 
with  a  ribbon  on  it  (R.  639).  The  apple  with  the  ribbon  was 
a  freak  apple  and  Dickerson  was  the  one  avIio  ^^ut  the 
ribbon  on  it  (R.  639-640,  644).  When  she  did  this  she  was 
not  seen  doing  it  nor  was  she  heard  proposing  to  do  it  by 
anyone  representing  management  (R.  644).  The  Trial  Ex- 
aminer makes  no  mention  of  this.  As  for  the  glove,  there  was 
no  evidence  as  to  where  it  came  from  or  how  it  got  in  the 
flume.  It  was  found  among  unpeeled  apples  in  the  flume 
(R.  641).  On  one  occasion  Dickerson  saw  a  "decorated" 
apple  and  it  was  an  apple  that  had  a  sharp  edge  on  it.  In 
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other  words,  it  was  a  freak  apple  (R.  641).  The  Trial  Exam- 
iner does  not  mention  this. 

Ignored  by  him  also  is  Dickerson's  testimony  that  on  one 
occasion  floor-lady  Hardin  brought  a  freak  apple  to  her  and 
some  other  trimmers  which  Hardin  had  gotten  down  at  the 
squirrel  cage  and  asked  whether  they  had  put  it  in  the 
water  and  sent  it  dowm.  No  one  answered  Hardin  (R.  644). 
This  was  an  attempt  by  Hardin  to  find  out  who  was  doing 
something  she  was  not  supposed  to  do.  The  employees  knew 
they  were  not  supposed  to  send  such  apples  down  and  this 
is  evident  from  their  silence  to  Hardin's  inquiry.  The  apple 
involved  on  that  occasion  w^as  the  one  on  which  Dickerson 
put  the  ribbon  without  Hardin's  knowledge  (R.  643-644). 

We  submit  that  the  contention  Dickerson's  discharge  was 
motivated  by  her  union  activity  is  an  afterthought.  If,  as  is 
now  asserted,  she  w^as  discharged  for  union  activity,  and  if 
she  so  believed,  why  then  did  she  not  list  this  on  her  applica- 
tion for  unemployment  benefits?  She  made  no  such  con- 
tention to  the  California  Department  of  Employment.  Had 
respondent  sought  a  pretext  for  discharging  her,  it  seems 
logical  that  it  would  have  done  so  on  the  first  day  that  she 
was  observed  mistreating  the  apples.  Instead,  respondent, 
acting  as  any  reasonable  and  fairminded  employer  would, 
gave  her  another  chance.  When  she  was  discharged,  it  was 
done  at  the  end  of  her  shift  and  after  she  had  left  her  post 
thereby  saving  her  embarrassment  in  the  presence  of  the 
other  employees.  Viewing  the  evidence  in  its  totality  and 
objectively,  the  conclusion  is  inevitable  that  Dickerson  was 
discharged  for  cause.  It  is  rather  strange,  to  say  the  least, 
that  Dickerson,  who  throughout  most  of  the  season  had 
worked  as  a  slicing  machine  operator,  should  have  w^anted 
to  exchange  jobs  with  a  trimmer  for  one  afternoon  and  that 
for  the  first  time,  following  her  appearance  on  the  trim  belt, 
j  a  number  of  apples  showed  up  treated  in  the  manner  hereto- 
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fore  described.  It  is  rather  strange,  too,  that  the  second  and 
only  other  occasion  when  this  happened  was  when  Dickerson 
was  on  the  trim  belt  without  permission. 

The  effect  that  the  treatment  of  the  apples  in  such  fashion 
could  have  upon  the  ({uality  of  the  respondent's  product  is 
obvious.  Respondent  uses  as  much  of  each  apple  as  is 
usable  (R.  307,  810)  and  by  making  additional  holes  in  the 
apples  as  Dickerson  did,  she  not  only  could  have  affected  the 
quality  of  its  product  through  the  insertion  of  the  core  in| 
such  holes,  but  also  the  quantity  (R.  307-309). 

If  discharge  of  an  employee  for  such  conduct  as  Mrs. 
Dickerson  engaged  in  results  in  sulijecting  an  employer! 
to  prosecution  for  unfair  labor  practices,  then  we  have' 
reached  a  point  where  the  right  of  management  to  hire  and 
fire  for  sabotage,  for  insubordination,  for  destruction  of 
property  and  for  incompetence  or  any  other  justifiable 
cause  has  been  abolished.  Dickerson  does  not  deny  having 
treated  the  apples  in  the  manner  described  herein.  On,  the 
contrary,  she  admits  that  she  did  so  treat  apples  but  at- 
tempts to  minimize  it  by  making  it  appear  that  she  did  it. 
to  only  one  apple  and  that  what  she  did  was  no  different 
than  what  others  did.  It  is  manifest  that  the  evidence  does; 
not  support  her  or  the  Board's  findings. 

Summary  and  Request  for  Prehearing  Conference 

We  have  discussed  five  principal  questions : 
1.  Did  the  Board  act  unreasonably  or  arbitrarily  in  re-} 
fusing  to  dismiss  the  proceedings  after  the  parties  had 
reached  a  settlement  in  1956?  We  saw  that  the  settlemeni 
M^as  concededly  fair,  that  it  granted  recognition  to  the  union, 
established  a  continuing  collective  bargaining  relation  foi 
the  first  time  in  the  history  of  the  industry,  gave  employ- 
ment preference  to  the  alleged  discriminatees,  and  restored 
labor  peace.  The  purposes  of  the  Act  have  thus  been  ful 
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filled.  The  Board's  peremptory  refusal  to  honor  the  request 
of  both  respondent  and  the  charging  union  to  permit  with- 
drawal of  the  charge  or  to  dismiss  is  without  rational  basis. 

2.  Does  respondent's  employment  application  form  inter- 
fere with,  restrain,  or  coerce  employees  in  violation  of 
section  8(a)(1)  of  the  Act?  We  saw  that  it  clearly  does 
not ;  that  there  is  no  evidence  whatever  that  the  form  was 
intended  or  interpreted  as  calling  for  disclosure  of  union 
membership  or  that  its  use  caused  any  actual  interference, 
restraint  or  coercion.  We  saw  that  it  is  a  form  widely  used 
throughout  the  industry.  The  Board's  sole  reason  for  find- 
ing a  violation  of  the  Act  was  the  asserted  "context  of  hos- 
tility" against  unions  in  the  year  before  the  adoption  of  the 
form.  The  Board  did  not  endeavor  to  prove  any  such  hos- 
tility at  the  time  the  form  was  put  into  use  and  for  over 
three  years  now  respondent  and  the  union  have  had  a  con- 
tinuing relation  of  peaceful  collective  bargaining.  Accord- 
ingly, the  Board's  determination  cannot  be  sustained. 

3.  Was  the  lay-off  of  October  15,  1954,  discriminatory  in 
i^iolation  of  section  8(a)(3)  of  the  Act?  We  saw  that  the 
Board's  finding  to  that  effect  is  not  supported  by  the  record, 
riie  Board's  contention  that  respondent  shipped  apples  to 
;he  Co-op  in  order  to  get  rid  of  union  supporters  before  the 
election  is  squarely  contrary  to  the  evidence,  which  shows 
A^ithout  dispute  that  the  shipments  to  the  Co-op  were  small 
relative  to  the  size  and  condition  of  the  crop,  that  respond- 
mt's  own  production  in  1954  was  substantially  larger  than 
Ln  1953,  that  even  in  1953,  with  a  much  smaller  and  better 
jrop,  respondent  had  to  utilize  the  Co-op,  that  respondent 
ivas  a  member  of  the  Co-o]i,  and  that  shipments  to  the  Co-op 
began  in  September  long  before  any  election  was  scheduled. 
We  saw  further  that  respondent  convincingly  showed  that 
it  was  running  out  of  warehouse  space  at  the  time  of  the 
|.ay-off  and  that  the  lay-off  itself  was  conducted  fairly  and 


68 
without  discrimination.  The  Board's  conclusion  rests  on 
suspicion,  on  the  pyramiding  of  implausible  inferences,  on 
a  persistent  disregard  of  important  evidence,  on  failure  to 
resolve  significant  conflicts  in  testimony,  and  on  an  effort  to 
shift  the  burden  of  proof  to  respondent.  The  Board's  con- 
clusion does  not  rest  on  substantial  evidence. 

4.  Did  the  Board  erroneously  count  a  number  of  em- 
ployees as  having  been  discriminatorily  laid  off  on  October 
15,  1954?  We  saw  that  according  to  undisputed  evidence 
the  Board  mistakenly  included  employees  (a)  who  were  not 
laid  off  at  all,  but  were  listed  for  retention  and  quit  because 
they  could  not  work  days;  (b)  who  worked  immediately 
after  the  lay-off  without  interruption  and  who  were  thus 
either  not  laid  off  or  immediately  rehired;  (c)  who  had  quit 
prior  to  the  lay-off;  (d)  who  were  admittedly  ineligible  to 
vote  because  they  had  been  hired  after  the  eligibility  date ; 
and  (e)  who  were  not  union  sympathizers  or  members,  and 
thus  not  discriminated  against. 

5.  Is  the  Board's  conclusion  that  three  employees  were 
discriminatorily  discharged  supported  by  substantial  evi- 
dence? We  saw  that  the  Board's  findings  cannot  be  sus- 
tained when  the  record  is  viewed  as  a  whole  and  that  such 
a  view  shows  that  Orice  Storey  and  Elsie  Dickerson  were 
discharged  for  cause  and  clearly  not  for  union  activities, 
and  that  Gloria  Pate  was  not  discharged  at  all,  but  was 
included  in  the  lay-off  of  October  15. 

In  view  of  the  number  of  the  issues  presented  by  this 
case  we  respectfully  rec{uest  that  a  prehearing  conference 
be  held,  in  accordance  with  Rule  35(11)  of  this  Court,  '*to 
consider  the  simplification  of  the  issues." 

We  end  by  referring  once  more  to  the  counsel  of  caution 
given  by  this  Court  in  NLRB  v.  Knickerbocker  Plastic  Co. 
(9th  Cir.  1955),  218  F.2d  917,  924 : 
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u*  *  *  ^y]^gj^  j^  jg  considered  that  the  fundamental  pur- 
pose of  the  labor  Act  was  and  is  to  prevent  disturbance 
of  interstate  commerce  by  labor  disputes,  through  em- 
ployer-employee agreements  arrived  at  by  employer 
and  employees'  bargaining  agent,  it  would  seem  that 
enforcement  of  the  Board's  order  should  be  approached 
with  care  lest  the  purposes  of  the  Act  be  hindered 
rather  than  effectuated," 

A¥e  are  confident  that  such  care  and  a  review  of  the  record 
as  a  whole  and  of  the  applicable  law  will  lead  the  Court  to 
conclude  that  the  Board's  petition  for  enforcement  must  be 
denied,  and  we  vigorously  urge  such  denial  forthwith  so 
that  this  lengthy  litigation  may  at  last  be  brought  to  an  end 
and  peaceful  collective  bargaining  between  the  parties  con- 
tinued without  interference. 

Dated :     May  7,  1959. 

Severson,  Davis  &  Larson 
Nathan  R.  Berke 
George  Brunn 

By     Nathan  R.  Berke 
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In  this  reply  brief,  we  shall  address  ourselves  to 
certain  of  respondent's  arguments  in  connection  with 
that  phase  of  the  case  involving  the  mass  layoff,  which 
were  not  fully  anticipated  in  our  opening  brief,  and 
to  respondent's  contention  that  its  agreement  with  the 
Union  required  the  Board  to  dismiss  the  complaint.^ 

^  In  connection  with  the  discharge  of  Elsie  Dickerson,  re- 
spondent complains  that  the  Board  cited  "only  the  Trial  Ex- 
aminer's report,  rather  than  evidence,"  to  show  that  respondent 
knew  Dickerson  served  as  a  union  observer  at  the  election  (Res. 
Br.,  p.  61,  fn.  45).  The  evidence  supporting  this  finding  does 
not  appear  in  the  printed  record,  but  is  on  pages  1096  and  1097 
of  the  typed  transcript  on  file  with  the  Court,  as  follows: 

Q.  (By  Mr.  Magor)   Do  you  recall  the  election? 

A.   (By  witness  Elsie  Dickerson)    Yes. 

Q.  Can  you  tell  us  what  occurred  on  that  date,  if  anything? 

A.  Well,   about — oh,   five  minutes  before  quitting  time,  one 
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I.  The  Board  properly  rejected  respondent's  contention  that 
its  agreement  with  the  union  required  dismissal  of  the 
complaint 

As  shown  in  our  main  brief  (p.  41,  fn.  17),  it  is  well 
settled  that  private  agreements  or  settlements  do  not 
affect  the  Board's  power  to  issue  appropriate  remedial 
orders,  and  that  the  Board's  refusal  to  dismiss  the 
complaint  herein  was  wdthin  its  discretion.  See,  in 
addition  to  decisions  cited  in  our  main  brief  at  p.  41, 
N.L.R.B.  V.  Walt  Disney  Products,  146  F.  2d  44,  48 
(C.A.  9),  certiorari  denied,  324  U.S.  877. 

Respondent  attacks  the  Board's  refusal  to  consider 
its  private  settlement  agreement  an  ample  basis  for 
dismissing  the  complaint  principally  on  tbe  grounds 
that:  (1)  ''The  Board  did  not  fuid  anything  wrong 
with  the  agreement  and  there  is  not  the  slightest  criti- 
cism of  it  in  the  Board's  brief.    The  elements  giving 

of  the  girls  standing  by  told  me  that  Ella  was  calling  my  name, 
so  I  turned  around  to  see,  and  she  was  calling  my  name,  so  I 
stopped  over  to  see  what  she  wanted,  and  she  told  me  that  Mr. 
Martini  wanted  to  see  me  in  the  office, 

Q.  And,  you  refer  to  Ella,  is  that  Ella  Herrerias? 

A.  That  is  Ella  Herrerias.  So  I  went  down,  went  outside, 
I  was  going  to  the  office,  and  I  saw  Mr.  Martini  standing  out 
there,  and  I  asked  him  if  he  wanted  to  see  me,  and  he  said, 
"They  want  you  over  there,"  and  he  motioned  toward  the  pack- 
ing house. 

Q.  And  what  was  taking  place  in  the  packing  house? 

A.  The  election. 

Q.  That  is,  the  National  Labor  Relations  Board  election? 

A.  Yes. 

Q.  And  did  you — Strike  that.  Did  you  participate  in  that 
election  ? 

A.  Yes. 

Q.  And  what  did  you  do  ? 

A.  I  was  observer  for  the  Teamsters. 


rise  to  the  dispute — the  non-recognition  of  the  union 
and  the  alleged  discriminatory  discharges — have  long 
ago  been  extinguished."  (Res.  Br.  p.  8);  and  (2) 
''Here  the  remedial  purposes  of  the  Act  have  been 
concededly  accomplished;  the  Board  now  seeks  to 
punish  respondent  by  exacting  retribution  (Res.  Br. 
p.  10)."  Respondent  also  declares  that  it  is  ''undis- 
puted that  back  pay  was  not  the  main  interest  of  the 
employees  *  *  *  (Res.  Br.  p.  9,  fn.  9)." 

All  these  supporting  arguments  misconceive  the 
Board's  position.  To  begin  with,  this  proceeding  does 
not  involve  a  refusal  to  bargain,  the  unfair  labor  prac- 
tices consisting  of  numerous  instances  of  interference, 
restraint,  and  coercion  in  violation  of  Section  8(a)  (1) 
(Bd.  Br.  pp.  4-9),  discriminatory  acceleration  of  the 
normal  seasonal  reduction  in  force  and  discriminatory 
selection  of  employees  laid  off  in  violation  of  Section 
8(a)  (3)  and  (1)  (Bd.  Br.  pp.  9-19),  and  the  dis- 
criminatory discharge  of  three  Union  adherents  in 
violation  of  Section  8(a)  (3)  and  (1)  (Bd.  Br.  pp.  19- 
24).  Recognition  of  the  Union  as  bargaining  repre- 
sentative of  respondent's  employees  is  therefore  not 
pertinent  to  remedying  the  unfair  labor  practices  here 
committed.  The  Board's  order  which  we  are  seeking 
to  enforce  here  provides  that  respondent  cease  and 
desist  from  the  unfair  labor  practices  found,  and, 
affirmatively,  that  respondent  post  notices  and  make 
whole  the  employees  for  losses  suffered  as  a  result  of 
respondent's  discrimination.  Respondent,  by  its  own 
admission,  has  failed  to  comply  fully  with  either  of 
these  affirmative  provisions  of  the  Board's  order.  It 
has  not  posted  notices,  as  required,  nor  has  it  com- 


plied  with  the  back-pay  provision.  Although  respond- 
ent asserts  (Res.  Br.  p.  8,  fn.  8)  that  the  employees 
involved  ''have  been  notified,"  its  sole  support  for  this 
assertion  is  in  the  charging  Union's  statement  to  that 
effect  in  its  answer  to  the  General  Counsel's  opposi- 
tion to  respondent's  motion  to  dismiss  the  complaint 
(R.  190-195).  Respondent's  further  assertion  to  the 
effect  that  back  pay  'Svas  not  the  main  interest  of  the 
employees"  is  also  based  solely  on  the  charging 
Union's  opposition  referred  to  above.  Far  from  being 
''punitive,"  as  respondent  suggests,  the  normal  back- 
pay remedy  here  is  the  only  affirmative  action  required 
as  a  remedy  for  the  widespread  and  flagrant  discrimi- 
natory acts.  That  the  remedy  of  back  pay  is  in  the 
public  interest,  rather  than  punitive  in  nature,  is  too 
well  settled  to  require  discussion.  See,  for  example, 
Phelps  Dodge  Corporation  v.  N.L.R.B.,  313  U.S.  177, 
197 ;  N.L.R.B.  v.  Talladega  Cotton  Factory,  Inc.,  213 
F.  2d  208,  216-217  (C.A.  5).  For  these  reasons  we 
submit  that  the  Board  acted  reasonably,  and  well 
within  the  scope  of  its  discretion,  in  denying  respond- 
ent's motion  to  dismiss  the  complaint  on  the  basis  of 
its  private  settlement  with  the  charging  party. 

II.  Substantial  evidence  on  the  record  considered  as  a  whole 
supports  the  Board's  conclusion  that  respondent  acceler- 
ated its  seasonal  layoff  and  selected  employees  for  inclusion 
therein  for  anti-union  reasons,  thereby  violating  section 
8(a)  (3)  and  (1)  of  the  act 

Respondent  attempts,  as  it  did  before  the  Board,  to 
ascribe  business  reasons  as  motivating  the  October  15 
layoff.  As  show^n  in  our  main  brief,  the  affirmative 
evidence  convincingly  establishes  that  respondent  de- 


liberately  brought  about  the  conditions  that  impelled 
the  layoff  for  the  purpose  of  defeating  the  Union 
(Bd.  Br.  pp.  27-34).  Superintendent  Duckworth's 
admission  to  Unciano  that  apples  were  being  shipped 
to  Co-op  for  this  reason  is  not  an  isolated  statement, 
nor,  as  respondent  suggests  (Res.  Br.  pp.  18-19),  is 
it  the  sole  evidentiary  support  for  the  Board's  con- 
clusion. Forming  a  prelude  to  this  admission  are  re- 
spondent's numerous  acts  of  interference,  restraint, 
and  coercion.  And  Plant  Manager  Martini's  warn- 
ing to  employees  Pate  and  Lindsay  that  ''if  the  plant 
would  go  Union  *  *  *  he'd  close  it  down"  (Bd.  Br.  p. 
5),  and  his  subsequent  statement  to  a  group  of  em- 
ployees that  "he  would  close  the  plant  down  rather 
than  see  it  go  union  *  *  *"  (Bd.  Br.  pp.  5-6)  point 
up  the  correctness  of  Duckworth's  statement.  The 
disproportion  of  Union  adherents  laid  off  is  addi- 
tional support,  borne  out  by  the  record,  for  the 
Board's  conclusion  that  respondent  was  not  motivated 
by  business  considerations,  but  by  hostility  toward 
and  a  desire  to  defeat  the  Union,  in  bringing  about 
the  layoff.  It  is  only  when  balanced  against  all  these 
factors  that  the  Board,  in  assaying  respondent's  as- 
serted reason,  found  that  the  shipments  of  apples  to 
the  Co-op  were  not  justified. 

The  Board's  conclusion  that  respondent's  defense 
does  not  stand  up  under  scrutiny  is  amply  demon- 
strated by  the  facts  of  this  case.  Respondent  does  not 
dispute,  for  example,  that  it  had  enough  storage  space 
for  cans  in  1954;  it  claims  rather  that  some  of  this 
space  was  not  usable  because  of  possible  rusting.  Yet 
it  used  this  identical  space  in  other  years  despite  the 
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danger  of  rusting.  The  only  change  of  circumstances 
was  the  advent  of  the  Union.  True,  respondent 
could  have  decided  that  it  had  followed  an  unwise 
practice  in  this  respect  in  other  years.  But  the  co- 
incidence of  changing  its  methods  when  it  did,  in  the 
light  of  all  the  other  evidence  of  its  unlawful  motiva- 
tion, warranted  the  Board's  rejection  of  this  aspect 
of  respondent's  defense.  Respondent  argues  that  it 
sent  some  apples  to  Co-op  in  1953,  and  that  the  pro- 
portionate increase  in  the  amount  of  apples  going  to 
Co-op  in  1954  was  not  large  relative  to  the  increased 
size  of  the  apple  crop  in  1954.  Even  based  on  re- 
spondent's figures,  the  amount  sent  in  1954  was  more 
than  800  percent  larger  than  that  sent  in  1953.  Fur- 
thermore, respondent  does  not  take  into  account  that 
all  apples  (155  tons)  sent  to  Co-op  in  1953  were  for 
processing  in  8-ounce  cans  that  respondent  was  not 
equipped  to  handle,  although  conveniently  ignoring 
that  respodent  also  shipped  apples  to  Co-op  in  July 
1954  for  this  purpose — a  shipment  that  the  Board  did 
not  conclude  was  for  any  unlawful  purpose  (Bd.  Br. 
p.  14,  R.  78;  1264).  Thus,  insofar  as  shipments  to 
Co-op  were  made  that  respondent  was  equipped  to 
handle,  the  true  proportion  is  none  in  1953  as  against 
1358  tons  in  1954.  And,  as  the  record  shows,  no  ap- 
ples were  processed  for  respondent  by  Co-op  in  either 
of  the  two  previous  years,  1951  and  1952.  Emphasiz- 
ing respondent's  imlawful  purpose  in  shipping  apples 
to  Co-op  are  the  facts  that  all  1358  tons  were  sent  in 
the  one  month  period  from  September  13  to  October 
15,  and  that  respondent  continued  to  ship  apples  to 
Co-op  even  after  it  decided  that  the  shortage  of  ap- 


pies  required  it  to  lay  off  about  half  its  employees. 
Respondent's  shipments  to  Co-op  during  the  three 
days  before  the  layoff,  even  though  processiug  apples 
by  Co-op  cost  more  than  canning  them  itself,^  mani- 
fest respondent's  determination  to  rid  itself  of  a  sub- 
stantial number  of  Union  members  before  the  elec- 
tion. At  least  by  October  12,  respondent  must  have 
known  that  each  ton  of  apples  sent  to  Co-op  meant 
less  work  for  its  own  employes,  and  hence  an  earlier 
layoff,  as  respondent's  decision  on  October  12  to  cur- 
tail its  operations  was  based  on  the  fact  that  there 
were  not  going  to  be  enough  apples  to  keep  two  shifts 
active. 

III.  The  Board  properly  included  all  employees  not  on  re- 
spondent's retention  list  in  its  order  requiring  respondent 
to  make  whole  discriminatorily  laid  off  employees 

Respondent  contends  that  the  Board  mistakenly  in- 
cludes a  large  number  of  employees  as  discrimina- 
torily laid  off  (Res.  Br.  pp.  39-48).^  This  contention 
is  grounded  on  a  misconception  of  the  Board's  theory 
on  this  aspect  of  the  cafee.  Thus,  respondent  asserts 
that  employees  who  were  hired  after  October  2,  the 

^  Respondent  suggests  tliat  the  Board's  finding  to  this  effect 
is  not  supported  by  the  evidence,  although,  significantly  it  does 
not  assert  that  the  Board's  finding  is  untrue  (Res.  Br.  pp.  19- 
20).  The  record  reference  in  our  main  brief  (p.  15)  refers 
to  an  exhibit  furnished  by  respondent,  which  contains  both 
transportation  costs  and  production  costs  of  apples  processed 
for  respondent  by  Co-op.  Our  main  brief  erroneously  uses  the 
figure  $1.58  as  the  per  case  cost  of  production  at  Co-op;  the 
correct  figure,  as  shown  by  the  record,  is  $1.50. 

^  As  the  Board  did  not  order  reinstatement  (R.  160-170,  200), 
respondent's  statement  that  ".  .  .  inclusion  of  these  employees 
among  those  who  are  ordered  reinstated  with  back  pay  .  .  ." 
(Res.  Br.  p.  39)  is  apparently  an  inadvertency. 
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eligibility  date  for  the  election,  and  employees  who 
were  not  union  sympathizers,  were  improperly  in- 
cluded as  discriminatees ;  the  former  because  their  lay- 
oft'  could  not  have  been  to  affect  the  results  of  the 
election,  the  latter  for  the  same  reason  and  because 
"they  obviously  were  not  laid  off  because  of  their 
union  activities  or  sympathies  since  concededly  they 
had  none"  (Res.  Br.  p.  44).  However,  as  our  main 
brief  demonstrates  and  the  Board's  decision  makes 
clear,  but  for  the  unlawful  layoff  all  these  employees, 
as  well  as  others  respondent  categorizes  as  improperly 
included,*  would  have  continued  to  work.  Granting 
the  Board's  position  that  the  layoff  itself  was  discrim- 
inatorily  motivated,  it  is  immaterial,  therefore,  that 
the  effectuation  of  respondent's  unlawful  purpose  in- 
cluded employees  who  were  not  eligible  to  vote  in  the 
impending  election  or  who  were  not  shown  to  be  Union 
sympathizers. 

The  other  groups  that  respondent  asserts  were  mis- 
takenly included  are  all  employees  whose  names  were 
not  on  the  retention  list.  As  to  those  subsequently 
rehired,  who  may  have  lost  little  or  no  pay,  the  Board 
will,  of  course,  at  the  compliance  stage  of  this  proceed- 
ing, determine  the  amount  of  back  pay,  if  any,  accru- 
ing. N.L.R.B.  V.  Waterfront  Employees  of  Washing- 
ton, 211  F.  2d  946,  953  (C.A.  9)  ;  N.L.R.B.  v.  Venetian 

^  For  example,  some  employees  were  on  respondent's  retention 
list  but  did  not  continue  to  work  because  they  were  unable  to 
work  on  the  day  shift.  Although  not  technically  laid  off,  this 
group  of  employees,  like  the  ineligibles  and  those  who  were  not 
Union  sympatliizers,  would  have  been  employed  for  some  time 
after  October  15  had  respondent  not  accelerated  its  production 
by  use  of  the  Co-op  and  prematurely  shut  down  one  shift. 
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Blind  Workers'  Local  2565,  207  F.  2d  124,  126  (C.A. 
9)  ;  N.L.R.B.  v.  Stilley  Plywood  Company,  Inc.,  199 
F.  2d  319  (C.A.  4).  Similarly,  should  the  facts  show 
that  any  employee  was  not  available  for  employment 
by  reason  of  ilhiess  or  for  any  other  reason,  such  em- 
ployee would  receive  no  back  pay.  In  short,  the  Board 
has  made  no  determination  as  to  which  employees  shall 
receive  back  pay,  or  in  what  amounts  they  shall  receive 
it.  The  Board's  order  requires  that  the  employees  not 
on  the  retention  list,  as  well  as  the  three  employees 
whose  discriminatory  discharges  were  not  related  to 
the  mass  layoff,  be  "made  whole." 

One  final  category  of  employees,  as  to  whom  the 
reasons  advanced  herein  are  generally  applicable,  re- 
quires additional  comment.  These  are  the  approxi- 
mately eight  employees  who,  after  the  meeting  at 
which  the  layoff  was  announced,  failed  to  continue 
working.  Respondent  contends  that  they  quit  and 
therefore  were  not  "laid  off"  (Res.  Br.  p.  43).  As  the 
so-called  "quitting"  was  itself  a  direct  consequence  of 
the  discriminatory  layoff,  it  is  clear  that  these  em- 
ployees would  have  continued  to  work  but  for  re- 
spondent's milawful  actions.  The  record  suggests  that 
there  was  some  confusion  at  the  meeting  announcing 
the  layoff  as  to  whether  or  not  employees  should  con- 
tinue to  work  that  evening's  shift  (R.  161-167).  Even 
if  there  had  been  no  confusion,^  these  employees  had 

^  Superintendent  Duckworth  testified,  for  example,  that  one 
employee,  Breuer,  left  immediately  after  the  meeting,  saying 
"If  I'm  not  going  to  work  any  more  this  year  I  may  as  well 
just  quit  right  now"  (K.  166).  The  Trial  Examiner  did  not 
base  any  finding  on  this  testimony. 
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been  told  that  they  were  not  to  report  for  work  the 
next  work  day,  October  18,  and  were  clearly  laid  off. 

CONCLUSION 

For  the  foregoing  reasons  and  those  stated  in  the 
Board's  opening  brief,  it  is  respectfully  submitted  that 
a  decree  should  be  entered  enforcing  the  Board's 
order  in  full. 

Jerome  D.  Fenton, 

General  Counsel, 
Thomas  J.  McDermott, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Melvin  J.  Welles, 

Attorney, 
National  Labor  Relations  Board, 
Mat  1959. 
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In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  8724 

MURRAY  D.  AGATE,  Trustee  in  Bankruptcy  of 
the  Estates  of  ALTON  C.  SIMMONS,  CECE- 
LIA MAE  SIMMONS,  ALVIN  L.  SIM- 
MONS, ODA  JANE  SI^OiONS  and  LAW- 
RENCE W.  SIMMONS,  individually  and 
as  co-partners,  dba  ALPINE  LODGE, 

Plaintiffs, 
vs. 

D.  W.  CLARK  and  UNION  OIL  COMPANY  OF 
CALIFORNIA,  a  corporation.       Defendant. 

MEMORANDUM 

East — Judge. 

This  matter  came  on  for  hearing  upon  the  request 
of  counsel  for  all  the  parties  for  a  determination  of 
a  jurisdictional  question  presented  upon  certain 
agreed  facts,  as  follows: 

"Voluntary  petitions  in  l^ankiiiptcy  were  filed  as 
to  Alton  C.  Simmons,  Cecelia  Mae  Sunmons,  Ahdn 
L.  Simmons,  Oda  Jane  Simmons  and  LawiTnce  W.. 
Simmons  early  in  August,  1954,  and  adjudications 
in  bankruptcy  were  entered  as  to  these  petitioners 
on  August  9  and  August  10,  1954.  The  alleged  pref- 
erence occurred  on  a  date  which,  for  the  purposes  of 
this  inquiry,  we  will  assume  to  be  May  1,  1954, 
which  is  within  four  months  from  the  date  of  filing 
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the  petitions  in  bankiiiptcy  of  the  individuals  above 
named.  The  alleged  preference  consisted  of  the  pay- 
ment of  money  which  was  a  partnersliip  asset  of 
Alpine  Lodge,  a  co-pai'tnership  consisting  of  some 
or  all  of  the  above-named  individuals.  A  voluntary 
petition  for  the  adjudication  in  bankruptcy  of  Al- 
pine Lodge,  a  co-partnership,  was  filed  on  March 
25,  1955,  and  based  thereon  said  paii:nership  was 
adjudicated  a  bankrupt  on  March  28,  1955." 

Counsel  has  stated  the  question  involved  under 
the  foregoing  agreed  facts  as  being  whether  the  al- 
leged preference  occurred  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy  of  the 
transferor,  ]:)ankrupt,  Alpine  Lodge,  a  co-partner- 
ship, as  required  by  Sec.  60  of  the  Bankruptcy  Act, 
Title  11,  U.S.C.A.  Sec.  96. 

It  is  apparent  from  the  agi^ed  facts  that  more 
than  four  months  did  expire  between  the  date  of  the 
alleged  preference  and  the  filing  of  a  petition  in 
bankmptcy  by  the  mentioned  co-pai'tnership.  The 
legal  question  presented  is  better  stated  as  whether 
or  not  the  alleged  preference  occurred  within  four 
months  before  the  co-partnership  was  in  fact  and  in 
law  adjudged  a  bankmpt. 

This  opinion  does  not  deal  with  th.e  question  as  to 
whether  or  not  the  alleged  transfer  was  a  prefer- 
ence within  the  meaning  of  the  Bankruptcy  Act  and 
that  question  is  reserved. 

The  question  is  answered  by  reaching  a  determi- 
nation of  the  full  effect  of  the  1938  amendment  of 
Sec.  5(i)  of  the  Bankruptcy  Act  of  1898.  It  is  ap- 
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parent  that  prior  to  tlie  amendnient.  of  1938  the 
so-called  "entity  doctrine"  of  a  co-partnership  was 
followed  and  thereby  made  a  distinction  from  the 
entity  of  the  individual  co-paii:ners. 

Following  the  1938  amendment,  Sec.  5(i)  of  the 
Bankmptcy  Act  pro^dded: 

"Where  all  the  general  partners  are  adjudged 
bankrupt,  the  partnership  shall  also  he  ad- 
j  udged  l^ankrupt. ' ' 

Collier,  in  his  work  —  1  Collier  on  Banlvruptcy, 
741,  Sec.  5.36,  says,  in  substance,  that  pre-1938  cases 
interpreting  the  Act  in  the  light  of  the:  co-partner- 
ship entity  doctiine  held  that  the  partnership  was 
not  to  be  adjudged  bankrupt  except  upon  its  peti- 
tion even  though  all  the  general  partners;  had  been 
adjudicated,  and  concludes  that  that  authority  was 
no  longer  controlling  in  view  of  Sec.  5(i),  sux>ra. 

Without  further  belaboring  the  matter,  Collier, 
in  his  work,  again,  in  Vol.  1,  commencing  on  page 
685,  concludes: 

"Where  all  the  general  partners  are  individu- 
ally adjudicated,  the  partnership  entity  itself, 
without  further  petition,  is  also  adjudicated 
bankrupt." 

To  hold  other^dse  would  do  violence  tO'  the  plain 
and  clear  wording  of  Sec.  5(i),  supra. 

The  Court  further  concludes  that  the;  fact  that 
the  Trustee  in  Bankruptcy  for  the  individuals  did 
later  file  a  loetition  on  behalf  of  the  co-partnership 
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ill  nowise  changed  the  adjiidicaition  of  the  co-|)art- 
nership  as  a  bankrupt  as  of  the  final  adjudication 
of  all  the  co-partners.  It  appearing  conclusively 
that  four  months  had  not  elapsed  after  the  date  of 
the  alleged  preference  and  before  the  adjudication 
of  all  the  co-partners  as  bankiiii)ts,  therefore,  the 
question  is  answered  in  the  affimiative  that  the  al- 
leged preference  was  made  witliin  four  months  be^ 
fore  the  adjudication  of  the  co-partnership  as  a 
l:)ankrupt. 

Counsel  for  the  i)laintiff  is  requested  to  submit 
ax)propriate  order. 

Dated,  NoYeml3er  20th,  1956. 

[Endorsed] :  Filed  November  28,  1956. 


[Title  of  District  Couii:  and  Cause.] 

ORDER 

The  parties  having  submitted  to  the  court  for  a 
determination  based  upon  the  files  and  records  in 
this  case  and  the  files  and  records  in  the  cases  of 
the  banlvnipts  above  named  the  question  of  the 
date  of  the  filing  of  petitions  initiating  a,  proceeding 
under  the  Bankmptcy  Act  within  the  meaning  of 
Section  60  of  said  act.  It  appeared  to  the  court  that 
Alton  C.  Simmons  and  Cecelia  Mae  Simmons  filed 
volimtary  petitions  in  bankruptcy  in  this  court  on 
August  9,  1954  and  Alvin  L.  Siimnons,  Oda  Jane 
Simmons  and  Lawrence  W.  Simmons  filed  volim- 
tary petitions  in  bankruptcy  in  this  court  on  August 
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10,  1954  and  said  bankrupts  were  adjudicated  upon 
the  dates  of  the  filing  of  their  petitionSi.  Said  bank- 
rupts inchided  all  of  the  general  joartners  of  a  co- 
partnership, doing  business  under  the:  name  of  Al- 
pine Lodge.  Between  March  1,  1954  and  May  31, 
1954  said  partnership  transferred  certain  assets  to 
defendants  her'ein  and  the  iilaintiff  as  trustee^  in 
bankruptcy  of  the  estates  of  said  bankrupts  has 
attacked  said  transfers  as  preferential  transfers 
within  the  meaning  of  Section  60^  of  the;  Bankruptcy 
Act.  The  partnership  was  not  adjudicatied  a  bank- 
mpt  until  March  28,  1955  upon  a  petition  filed  by 
plaintiff  as  trustee  on  ]\iarch  25,  1955.  Plaintiff 
contends  that  the  dates  of  the  filing  of  petitions 
initiating  procciedings  imder  the  Bankruptcy  Act 
are  August  9,  1954  and  August  10,  1954  and  defend- 
ants contend  that  said  date  is  March  25,  1955. 
Counsel  for  the  parties  having  submitted  several 
written  memorandums  and  the  court,  beiing  fully 
ad^dsed  finds  that  the  dates  of  the  filing  of  petitions 
initiating  proceedings  imder  the  Bankruptcy  Act  in 
this  case  are  August  9  and  10,  1954. 

It  Is  Therefore  Ordered  that  ihe  parties^  shall 
forthvdth  submit  a  pre-trial  order  herein,  which 
said  order  shall  recite  that  the  court  has  determined 
that  the  dates  of  the  filing  of  petitions  initiating 
proceedings  against  the  partnership  herein  im.der 
the  Bankruptcy  Act  is  the  date  that  all  general 
partners  had  filed  their  petitions  seeking  adjudica- 
tion as  bankrupts. 
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Done  at  Portland,  Oregon,  this  5tli  day  of  De- 
cember, 1956. 

/s/  WILLIAM  a.  EAST, 
Judge. 

AckiioAvledgment   of    Service   and   Certificate   of 
Mailing  Attached. 

[Endorsed] :  Filed  December  5,  1956. 


[Title  of  District  Coi.u't  and  Cause.] 

PRE-TRIAL  ORDER 

This  cause  came  on  regularly  for  pre-trial  con- 
ference before  the  Honorable  William  G-.  East  on 
October  29,  1956.  Plaintiff  was  represented  by  Her- 
beri  H.  Anderson,  one  of  his  atrtorneys  and  defend- 
ants were  represented  by  Da^i.d  R.  Williams  of 
their  attorneys. 

During  the  course  of  the  pre-trial  conference  the 
facts  were  agreed  upon  l>y  the  parties,  contentions 
of  the  pariies  were  stated,  exiiibits  were  identified 
and  issues  were  framed  as  follows: 

Agreed  Facts 

I. 

Plaintiff  is  the  Trustee  in  Bankruptcy  of  the  fol- 
lowing bankrupt  estates : 

Alton   Clifton   Sinmions  —  Bankruptcy  No. 
B-35379 

Cecelia    Mae    Simmons  —  Bankruptcy    No. 
B-35380 
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Alvin  Lawrence  SiiiHTions  —  Bankriiptey  No. 
B-35392 

Oda  Jane  Sinunons  —  Bankrii]otcy  No. 
B-35393 

Lawrence  T\^ite  Simmons^ — Bankruptcy  No. 
B-35394 

Alpine  Lodge,  a  co-partnership,  consisting  of 
some  or  all  of  tlie  individualsi  above  named — 
Bankruptcy  No.  B-35379 

Plaintiff  brings  this  action  mider  Section  60  of  the 
Act  of  Congress  relating  to  bankmptcy. 

II. 

Between  the  dates  of  March  3,  1954  and  May  31, 
19'54,  Alton  Simmons,  Alvin  Simmons,  and  Law- 
rence W.  Simmons,  acting  as  co-partners  in  the 
firm  of  Alpine  Lodge  or  Alpine  Lodge  and  Coffee 
Shop,  transferred  certain  partnership'  assets  of  said 
firm  to  D.  W.  Clark. 

III. 

As  a  result  of  said  transfers,  the  following  part- 
nership assets  were  received  ]>y  these  defendants : 

(a)  Defendant  Union  Oil  Company  of  Califor- 
nia, received  the  sum  of  $2,271.15. 

(b)  Defendant  D.  W.  Clark  received  an  account 
receivable  from  C.  E.  Grooms  in  the  amount  of 
$229.91,  and  an  account  receivable  from  Oregon 
Film  Ser^nce  in  the  amount  of  $442.24,  and  the  sum 
of  $228.85. 

IV. 
That  at  the  time  of  said  transfers,   defendants 
were  creditors  of  the  transferor,  Alpine  Lodge  or 
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Alpine  Lodge  and  Coffee  Shop,  a  co-partnership, 
consisting  of  some  or  all  of  the  above-named  indi- 
vidual bankrupts.  That  the  amoimt  of  $2,271.15  was 
received  by  defendant  Union  Oil  Company  of  Cali- 
fornia on  accomit  of  an  antecedent  indebtedness, 
and  the  accounts  receivable  from  C.  E.  Grooms  in 
the  amoimt  of  $229.91  and  from  Oregon  Film  Serv- 
ice in  the  amount  of  $422.24  were  received  by  de- 
fendant D.  W.  Clark  on  accoim^t  of  an  antecedent 
indebtedness. 

V. 
On  August  9,  1954,  Alton  C.  Simmons  and  Cece- 
lia Mae  Sunmons  as  individuals  filed  volimtary 
petitions  in  bankiiiptcy  in  this  court  and  were  ad- 
judged bankrupts  on  said  date.  On  August  10,  1954, 
Alvin  L.  Simmons,  Oda  Jane  Simmons  and  Law- 
rence W.  Sinmions  as  individuals  filed  voluntary 
petitions  in  bankraptcy  in  this  court  and  were  ad- 
judged bankrupts  on  said  date.  Said  banl<:rupts  in- 
cluded all  of  the  general  pai'tners  of  the  partner- 
ship known  as  Alpine  Lodge. 

VI. 

On  or  about  March  28,  1955,  Alpine  Lodge,  a 
co-partnership  was  adjudged  a  bankrupt. 

VII. 

On  March  25,  1955  plaintiff  Murray  D.  Agate  as 
Trustee  in  Bankruptcy  of  the  estates  of  the  five 
individual  bankrupts  above-named  filed  with  Ref- 
eree Lester  Gr.  Oehler  the  petition  which  is  Ex- 
hibit 1. 
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VIII. 

On  April  13,  1955  tiie  five  bankrupts  here  in- 
volved acting  as  co-partners  filed  tlie  joetition  which 
is  Exhibit  2. 

Plaintiff's  Contentions 

I. 
Said  transfers  hy  the  banknipt  partnership  on 
May  1,  1954  were  transfers  of  their  property  to  or 
for  the  benefit  of  defendants  for  or  on  account  of 
antecedent  debts  and  were  made  or  suffered  by  such 
debtors  while  insolvent  and  within  four  months;  be- 
fore the  filing  by  or  against  them  of  the  petitions 
initiating  a  proceeding  mider  the  Bankruptcy  Act 
and  the  effect  of  said  transfers  will  be  tO'  enable 
such  creditors  to  obtain  a.  greater  percentage  of 
their  delfts  than  some  other  creditors  of  the  same 
class. 

II. 
At  the  time  said  transfers  were  made^  on  May  1, 
1954  the:  bankrupts  making  said  transfers  were  in- 
solvent and  the  defendants  or  their  agents  acting 
with  reference  thereto  then  had  reasonable  cause  to 
believe  that  the  said  ]>ankrupts  were  insolvent. 

III. 

Said  transfers  to  defendants  on  May  1,  1954  con- 
stituted voidable  preferences  and  should  be  set  aside' 
pursuant  tio  Section  60  of  the  Act  of  Congress  relat- 
ing to  bankruptcy. 

IV. 

Plaintiff  should  have  judgment  against  defendant 
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D.  AY.  Clark  for  the  sum  of  $881  and  against  de- 
fendant Union  Oil  Company  of  California  for  the 
sum  of  $2,271.15  and  against  both  defendants  for 
his  costs  and  disbursements  herein  mcurred. 

V. 

The  following  additional  preferential  transfers 
were  made  by  the  l^ankrupts  to  defendant  Union 
Oil  Company  of  Calif oiTda  and  should  be  avoided: 

On  April  14,  1951 $221.08 

On  April  25,  1951 10.00 

On  April  26,  1951 300.36 

On  May  11,  1954 320.32 

and  other  miscellaneous  transfers. 

YI. 

Plaintiff  is  entitled  to  interest  from  November  3, 
1954,  the  date  of  the  trustee's  demand  herein. 

YII. 

Certain  additional  preferential  transfers  were 
made  by  the  bankmpts  to  defendant  D.  W.  Clark. 

Contentions  of  Defendant,  Union  Oil 
Company  of  California 

I. 

Denies  all  of  plaintiff's  contentions. 

II. 

This  action  cannot  be  maintained  because  the 
allegedly  preferential  transfer  occurred  more  than 
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four  months  x>rior  to  the  petition  in  bankruptcy  of 
the  transferor-bankrupt,  Alpine  Lodge,  a  co-paii:- 
nership,  which  date  was  March  25,  1955  or  April 
13,  1955. 

Contentions  of  Defendant,  D.  W.  Clark 

I. 

Denies  all  of  plaintiff's  contentions. 

II. 

This  action  cannot  he  maintained  because  the 
allegedly  preferential  transfer  occurred  more;  than 
four  months  prior  to  the  petition  in  bankruptcy  of 
the  transferor-bankrupt,  Alpine  Lodge,  a  co-part- 
nership, which  date  was  March  25,  1955  or  April 
13,  1955. 

III. 

The  payment  of  Two  Hundred  Twenty-eight  and 
85/100  ($228.85)  Dollars  received  by  this  defendant 
was  not  a  preference  because  it  did  not  diminish  the 
estate  of  the  transferor-bankrupt,  Alpine  Lodge,  a 
co-partnership.  Said  payment  was  a  portion  of  in- 
surance proceeds  received  by  the  transferor-bank- 
rupt on  behalf  of  consigned  goods  owned  by  this 
defendant  which  were  destroyed  by  fire.  Pursuant 
to  the  consignment  agreement  between  the  trans- 
feror-bankrupt and  this  defendant,  said  payment 
was  the  property  of  this  defendant  and  not  the 
property  of  the  transferor-bankrupt. 

Issues  of  Law 
1.    What  was  the  date  of  the  filing  hy  or  against 
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the  bankrupt  Alpine  Lodge,  a  co-pai'tnership,  of  tlie 
petitions  initiating  proceedings  under  tliis  Act 
within  the  meaning  of  Section  60  of  the  Bankruptcy 
Act. 

2.  Should  all  or  any  part  of  said  transfers  be 
set  aside  as  preferential  transfers  under  Section  60 
of  the  Act  of  Congress  relating  to^  bankruptcy? 

Issues  of  Fact 

1.  At  the  time  of  said  transfers,  was  the  trans- 
feror, Alpine  Lodge,  a  co-partnership,  insolvent? 

2.  At  the  time  of  said  transfers,  did  the  defend- 
ants or  their  agents  acting  with  reference  thereto 
then  have  reasonable  cause  to  believe  that  the  said 
bankrupts  were  insolvent? 

3.  Did  the  transfers  have  the  effect  of  diminish- 
ing the  estate  of  the  bankrupt  transferor,  Alp'in© 
Lodge,  a  co-partnership? 

4.  Did  the  transfers  enable  the  creditor-trans- 
ferees to  obtain  a  greater  percentage  of  their  debts 
than  other  creditors  of  the  same  class? 

5.  Was  the  payment  of  $228.85  received  by  de- 
fendant D.  W.  Clark  pursuant  to  a  consignment 
agreement  whereby,  in  the  event  that  said  defend- 
ant's goods  consigned  to  the  transferor-bankrupt 
were  destroyed  hy  fire,  said  defendant  became  the 
owner  of  the  proceeds  of  bankrupt's,  fire  insurance 
applicable  to  said  goods  ? 

Exhibits 
1.    Trustee ^s  petition  filed  March  25,  1955. 
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2.  Paii;nersliip  petition  filed  April  13,  1955. 

3.  Books  and  records  of  the  bankrupts. 
3-B.    Check  book. 

3-C 

3-D.    Bill  of  sale. 

4.  Records  of  the  Clerk. 

5.  Records  of  the  Referee. 

6.  Business  records  of  defendant  Union  Oil  Com- 
pany of  California. 

7.  Business  records  of  defendant  D.  W.  Clark. 

8.  Assignment  of  L.  W.  Simmons,  Alton  C.  Sim- 
mons and  Alvin  L.  Simmons  dated  April  27,  1954. 

9.  Bankrupts  records. 

10.  Schedule  in  Bankmptcy — Mr.  Suiunons. 

11.  Schedule  in  Bankruptcy — ^Mrs.  Sinmions. 
12 

13.  Union  Oil  Co.  statement. 

14.  Records  of  Logan. 

15.  Letter  to  Traveler's. 

16.  Statement. 

17.  Letter. 

18.  Letter. 

20.  Request  for  admiss. 

21.  Ans.  Union  Oil. 

22.  Alls.  Clark. 

23.  Assignment. 

24.  A,  B,  C  &  D— Credit  Reports. 

25.  C 

26.  Statement. 

27.  Consignment  receipts. 

28.  Invoices  of  goods  destroyed. 
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30.    A,  B  &  C. 

The  parties  having  agreed  upon  the  foregoing 
pre-tiial  order  and  ha^ang  stipulated  that  it  shall 
replace  the  pleadings  herein,  and  shall  not  be 
amended  except  to  jor event  manifest  injustice,  it  is 
hereby  signed  and  entered  this  18th  day  of  Decem- 
ber, 1956. 

/s/  WILLIAM  G.  EAST, 

Judge. 
KOERNER,  YOUNG,  McCOLLOCH, 

AND  DEZENDORF, 
/s/  HERBERT  H.  ANDERSON, 

Attorneys  for  Plaintiff. 

/s/  DAVID  R.  WILLIAMS, 
Attorney  for  Defendants. 

/s/  ARTHUR  A.  WILSON, 
Attorney  for  Defendants. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :  Filed  December  18,  1956. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  came  on  regularly  for  trial  before  the 
imdersigned  judge  of  the  above  entitled  court  on 
December  18,  1956  and  said  trial  contmued  on  Feb- 
ruaiy  11,  1957.  Plaintiff  appealed  in  person  and  by 
his  attorney  Herbert  H.  Anderson.  Defendant 
D.  W.  Clark  appeared  in  person  and  by  his  attorney 
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Arthur  A.  Wilson.  Defendant  Union  Oil  Company 
of  California  aiopeared  by  Daiad  R.  Williams,  its 
attorney.  E\ddence  was  produced  by  each  party,  ar- 
giunent  was  made  by  coim-sel  and  subsequently 
memorandums  of  law  were  filed  on  behalf  of  each 
party.  The  court  now  being  fully  advised  hereby 
makes  and  enters  the  folloiwing: 

Findings  of  Fact 

1.  Plaintiff  is  the  trustee  in  ])ankruptcy  of  the 
following  bankrupt  estates:  Alton  Clifton  Sinunons, 
Bankruptcy  No.  B-35379;  Cecelia  Mae  Simmons, 
Bankruptcy  'No.  B-35380;  Alvin  Lawrence  Sim- 
mons, Bankruptcy  No.  B-35392;  Oda  Jane  Sim- 
mons, Bankniiotcy  No.  B -35393;  Lawrence  White 
Simmons,  Bankruptcy  No.  B-35394:;  and  Alxoine 
Lodge,  a  co-x)'artner'ship  consisting  of  all  of  the 
above  named  individuals,  Bankruptcy  No.  B-35379. 

2.  Plaintiif  brings  this  action  im.der  Section  60 
of  the  Act  of  Congress  relating  to  bankruptcy. 

3.  In  thei  months  of  April  and  May,  1954,  Alton 
Clifton  Simmons,  Cecelia  Mae  Simmons,  Alvin 
Lawrence  Simmons,  Oda  Jane  Simmons  and  Law- 
rence White  Sinmions  were  co-partners,  doing  busi- 
ness as  Alpine  Lodge. 

4.  On  May  3,  1954  said  partnership  transferred 
(to  defendant  D.  W.   Clark  an  account  reiceivable 

from  C.  E.  Grrooms  of  the  value  of  $229'.91  on  ac- 
count of  an  antecedent  indebtedness  of  said  part- 
nership, Avhich  property  has  been  converted  by  de- 
fendant D.  W.  Clark. 


18         Union  Oil  Company  and  D.  W.  Clark 

5.  On  May  3,  1954  said  partnersliixo  transferred 
to  defendant  D.  W.  Clark  an  account  receivable 
from  Oregon  Film  Service  of  the  value  of  $422.24 
on  accoiuit  of  an  antecedent  indeMedness  of  said 
partnership,  which  joroperty  has  been  converted  by 
defendant  D.  W.  Clark. 

6.  On  May  20,  1954  said  partnership  transferred 
to  defendant  D.  W.  Clark  the  smn  of  $228.85  on 
account  of  an  antecedent  indebtedness  of  said  part- 
nership. 

7.  On  May  20,  1954  said  x:)artnership  transferred 
to  defendant  Union  Oil  Company  of  California  the 
smn  of  $2,271.15  on  accoimt  of  an  antecedent  in- 
debtedness of  said  partnership. 

8.  There  was  no  agreement  by  and  between  de- 
fendant D.  W.  Clark  and  any  of  the;  banknipts  that 
they  would  insure  for  his  benefit  any  of  the  mer- 
chandise consigned  by  defendant  D.  W.  Clark  to 
said  bankrupts. 

9.  Said  partnership  was  insolvent  from  and  after 
the  fire  which  destroyed  the  bankrupt's  service  sta- 
tion on  March  2,  1954  and  at  all  times  between  May 
3,  1954  and  August  10,  1954  the  property  of  said 
partnership  was  not  at  a  fair  valuation  sufficient  in 
amoimt  to  pay  its  debts,  the'  property  of  the  indi- 
vidual meml:)ers  of  said  partnership,  after  payment 
of  their  individual  debts,  was  not  at  a  fair  valuation 
sufficient  to  make  up  the  deficiency  on  the  firm 
debts,  and  said  partnership  was  insolvent  within 
the  meaning  of  the  Bankruptcy  Act. 
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10.  Defendant  D.  W.  Clark  and  defendant 
Union  Oil  Company  of  California,,  or  his  or  its 
agents  acting  with  reference  thereto,  had,  at  the' 
time  when  said  transfers  were  made,  reasonable 
cause  to  believe  that  the  assets  of  said  partnership' 
were  insufficient  to  pay  its  deMs,  that  the  asisets  of 
the  individual  members  of  said  partnership,  after 
payment  of  their  individual  debts,  were  insufficient 
to  make  up  the  deficiency  on  the  partnership  debts, 
that  the  assets  of  the  individual  bankrupts  were^  in- 
sufficient to  pay  their  individual  debts  and  that 
1>oth  said  individual  bankrupts  and  said  partnership 
were  insolvent  mthin  the  meaning  of  the  Bank- 
ruptcy Act. 

11.  At  the  time  said  transfers  were  made  said 
partnership  had  other  creditors  of  the  same  class'  as 
defendant  D.  W.  Clark  and  defendant  Union  Oil 
Company  of  California,  at  tlie  time  of  said  trans- 
fers no  payment  was  made  to  said  other  creditors,  of 
the  same  class  as  defendants  and  the  effect  of  said 
transfers  was  to  enable  defendants  to  obtain  a 
greater  peircentage  of  their  debts  than  some  other 
creditor  of  the  same  class. 

12.  On  August  9,  1954  Alton  Clifton  Simmons 
and  Ceicelia  Mae  Sinmions  filed  voluntary  petitions 
in  this  court  requesting  adjudication  as>  bankrupts 
and  on  the  same  day  they  were  adjudicatied  bank- 
rupts in  proceedings  Nos.  B-35379  and  B-35380  re- 
spectively. 

13.  On  August  10,  1954,  Alvin  L.  Simmons,  Oda 
Jane   Simmons  and  Lawi^ence  W.    Simmons  filed 
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voluntary  petitions  in  this  court  seeking  adjudica- 
tion as  l^ankrui^ts  and  on  the  same  day  tliey  were 
adjudicated  bankrupts  in  proceedings  Nos.  B-3539'2, 
B-35393  and  B-35394. 

14.  Said  Alton  C.  Simmons,  Cecelia  Mae  Sim- 
mons, Alvin  L.  Simmons,  Oda  Jane  Simmons  and 
Lawr'ence  W.  Simmons  constituted  all  of  the  part- 
ners of  said  partnership  laiown  as  Alpine^  Lodge. 

15.  On  March  25,  1955  plaintiff  filed  herein  a 
request  that  said  partnership  be  adjudicated  bank- 
rupt pursuant  to  Section  5  (i)  of  the  Bankruptcy 
Act.  since  all  of  the  general  partners  of  said  part- 
nership had  been  adjudged  bankrupts. 

16.  On  March  31,  1955  said  partnership  was 
adjudged  bankrupt  pursuant  to  Section  5  (i)  of  the 
Bankruptcy  Act. 

17.  All  of  said  transfers  were  made  from  prop- 
erty of  said  j)artnership. 

18.  At  the  time  of  said  transfei's  defendant 
D.  AY.  Clark  and  defendant  Union  Oil  Company  of 
California  were  creditors  of  said  partnership. 

19.  Each  of  said  transfers  diminished  the  estate 
of  the  transferor, 

20.  On  A]>ril  27,  1954  L.  W.  Simmons,  Alton  C. 
Simmons  and  Alvin  L.  Simmons,  sent  the  follomng 
letter  to  the  Travelers  Insurance  Company : 

"This  will  be  your  authority  to  pay  to  D.  W. 
Clark  of  Riddle,  Oregon,  the  sirni  of  TwO'  Thou- 
sand Five  Hundred  Dollars  ($2,500.00)  due  and 
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payable  to  tlie  undersigned  as  settlement  from 
your  insurance!  company  in  settlement,  of  a  fire 
loss  at  the  Alpine  Lodge." 

Said  letter  was  received  by  the  Travelers  Insurance 
Company  in  Portland,  Oregon,  on  April  29,  1954. 
The  Travelers  Insurance  Comxoany  did  not  pay  said 
smii  of  $2,500.00  to  D.  W.  Clark,  but  instead,  on 
May  19,  1954,  drew  its  clieck  in  favor  of  the  bank- 
rupts L.  W.  Simmons,  Alton  0.  Simmons  and  AMn 
L.  Simmons.  Said  check  was  mailed  to  the  bank- 
rupts' insurance  agent  at  Riddle,  Oregon,  and  on 
May  20,  1954,  was  endorsed  by  said  bankrupts.,  who 
then  caused  delivery  of  said  endorsed  check  to 
D.  W.  Clark  on  May  20,  1954,  for  the  benefit  of 
D.  W.  Clark  in  the  amoimt  of  $228.85  and  for  the 
]:)enefit  of  Union  Oil  Company  of  California  in  the 
amount  of  $2,271.15. 

21.  Said  letter  of  April  27,  1954,  sent  to  the 
Travelers  Insurance  Company  by  said  iDankrupts 
was  not  an  assigmnent;  The  Travelers  Insurance 
Company  was  not  required  to,  and  did  not,  pay  said 
fimds  to  D.  W.  Clark,  and  the  authority  contained 
in  said  letter  to  pay  said  sum  to  D.  W.  Clark  could 
ha.ve  l>een  revoked  hy  said  bankrupts  at  any  time. 

22.  The  Travelers  Insurance  CbmiDany  held  said 
sum  of  $2,500.00  subject  to.  said  bankrupts'  order 
until  it  drew  a  check  in  favor  of  said  bankruptsi  on 
May  19,  1954,  and  said  sum  was  not  effectively 
transfen^ed  to  D.  W.  Clark  imtil  said  bankrupts 
endorsed  said  check  and  delivered  it  to'  D.  W.  Clark 
on  May  20,  1954. 
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Union  Oil  ComiDany  of  California  in  the  amount  of 
$2,271.15,  together  with  interest  thereon  at  the  rate 
of  6%  per  annum  from  July  19,  1956,  which  was 
the  date  this  action  was  instituted,  and  costs  and 
disbursements. 

Done  at  Portland,  Oregon,  this  23rd  day  of  April, 
1958. 

/s/  WILLIAII  O.  EAST, 
Judge. 

[Endorsed] :  Filed  April  23,  1958. 


In  the  United  States  District  Court 
for  the  District  of  Oregon 

Civil  No.  8724 

MURRAY   D.    AOATE,    Trustee   in   Bankruptcy, 
et  al.,  Plaintiff, 

vs. 

D.  W.  CLARK  and  UNION  OIL  COMPANY  OF 
CALIFORNIA,  a  corporation.     Defendants. 

AMENDED  JUDOMENT 

Based  upon  the  stipulation  of  the  parties  hereto, 
and  the  court  being  fully  ad"\dsed. 

It  Is  Ordered  that  the  judgment  entered  herein 
on  April  24,  1958,  is  vacated  and  the  following 
amended  judgment  shall  ])e  entered  nunc  pro  tunc 
April  24,  1958: 

Based  upon  the  pretrial  order,  evidence  and  find- 
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ings  of  fact  and  conclusions  of  law  herein  and  the 
court  ])eing  fully  advised, 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  plaintiff  shall  havei  and  recover  judgment 
against  defendant  D,  W.  Clark  for  the^  siun  of 
$974.70. 

It  Is  Fiu'ther  Ordered,  Adjudged  and  Decreed 
that  plaintiff  shall  have  and  recover  judgment 
against  defendant  Union  Oil  Company  of  Califor- 
nia in  the  amount  of  $2,511.54. 

It  Is  Further  Ordered  that  plaintiff  shall  have 
and  recover  judgment  against  defendants  D.  W. 
Clark  and  Union  Oil  Company  of  California  for 
his  costs  and  dislxirsements  herein  incurred. 

May  9,  1958. 

/s/  WILLIAM  O.  EAST, 
Judge. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  Filed  May  9,  1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  AKD  ALLOWANCE 
OF  APPEAL 

Notice  is  hereby  given  that  Union  Oil  Company 
of  California,  a  corporation,  one  of  the  defendants 
above-named,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
judgment  entered  herein  on  or  about  the  24th  day 
of  April,  1958,  and  from  the  Amended  Judgment 
entered  hcTein  on  the  9th  day  of  May,  1958. 

Dated  tliis  23rd  day  of  May,  1958. 

WILLIA^IS  &  ALLEY, 
/s/  DAVID  R.  WILLIAJMS, 

Of  Attorneys  for  Defendant  Union 
Oil  Company  of  California. 

The  foregoing  Appeal  hereby  is  allowed. 

Dated  this  23rd  day  of  May,  1958. 

/s/  WILLIAM  G.  EAST, 

United  States  District  Judge. 

[Endorsed] :  Filed  May  23,  1958. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Appellant-Defendant,  Union  Oil  Company  of 
California,  submits  the  following  Statement  of 
Points  upon  which  it  intends  to  rely  in  the  within 
Appeal : 

1.  The  District  Coui*t  erred  in  holding  that  the 
alleged  transfers  occurred  within  four  months  of 
the  Petition  initiating  bankruptcy  proeeedings  as  to 
the  Transferor-Bankrupt,  Alpine  Lodge,  la  co-part- 
nership. 

Respectfully  submitted  this  23rd  day  of  May, 
1958. 

WILLIAMS  &  ALLEY, 
/s/  DAVID  B.  WILLIAMS, 

Of  Attorneys  for  Defendant  Union 
Oil  Company  of  California. 

Acknowledgment  of  Service  and  Certificate  of 
Service  by  Mail  Attached. 

[Endorsed]  :  Filed  May  23,  1958. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  D.  W.  Clark,  one  of 
the  defendants  above-named,  hereby  appeals  tO'  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  judgment  entered  herein  on  or  about 
the  24th  day  of  April,  1958,  and  from  the  amended 
judgment  entered  herein  on  the  9th  day  of  May, 
1958. 

This  defendant-appellant,  D.  W.  Clark,  hereby 
joins  in  tlie  appeal  heretofore  filed  herein  by  Union 
Oil  Company  of  California,  la  corporation,  defend- 
ant-appellant. 

Dated  this  26th  day  of  May,  1958. 

WILLIAIMS  &  ALLEY, 
/s/  DAVID  R.  WILLIAMS, 

Of  Attorneys  for  D.  W.  Claxk, 
Defendant- Appellant. 

[Endorsed] :  Filed  May  26,  1958. 
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[Title  of  Disitrict  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 
AND  STATEMENT  OF  POINTS  ON 
APPEAL 

Defendant- Appellant  D.  W.  Clark  hereby  adopts 
as  his  designation  of  record  on  appeal  that  certain 
Designation  of  Record  on  Appeal  filed  herein  hy 
Defendant- Appellant  Union  Oil  Company  of  Cali- 
fornia, a  corporation,  on  lor  ahout  the  23rd  day  of 
May,  1958. 

Defendant-Appellant  D.  W.  Clark  hereby  adopts 
as  his  stiatement  of  points  upon  which  he  intends  to 
rely  in  the  within  appeal  tliat  certa,in  Statement  of 
Points  on  Appeal  prersdously  filed  herein  by  De- 
fendant-Appellant Union  Oil  Company  of  Califor- 
nia, a  corporation,  on  or  about  the  23rd  day  of 
May,  1958. 

Done  and  Dated  this  26th  day  of  May,  1958. 

WILLIAMS  &  ALLEY, 
/s/  DAVID  R.  WILLIAMS, 

Of  Attorneys  for  Defendant- 
Appellant  D.  W.  Clark. 

Acknowledgment  of  Service  and  Certificate  of 
Service  by  Mail  Attached. 

[Endorsed] :  Filed  May  26,  1958. 
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[Title  of  District  Court  and  Cause.] 

APPELLANTS'  AMENDED  DESIGNATION 
OF  RECORD  ON  APPEAL 

Come  now  Defendants- Appellants  Union  Oil  Com- 
pany of  California,  a  corporation,  and  D.  W.  Clark, 
and  hereby  designate  for  inclusion  in  the  Record 
and  Transcript  on  Appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  the  follow- 
ing which  supersedes  the  Designation  of  Record  on 
Appeal  heretofore  filed  by  these  defendant-appel- 
lants : 

1.  Pretrial  Order. 

2.  Memorandum    Opinion    dated    November    20, 

1956. 

3.  Order  dated  December  5,  1956. 

4.  Findings  of  Fact  and  Conclusions  of  Law. 

5.  Amended  Judgment  entered  May  9,  1958. 

6.  The  following  portions  of  Exhibit  No.  5  (Rec- 
ords of  the  Referee)  : 

a.  Petition  (excluding  Schedules)  of  Alton  Clif- 
ton Simmons,  Cecelia  Mae  Sinmions,  LaA^T?ence  W. 
Simmons,  Oda  Jane  Simmons,  and  Alvui  L.  Sim- 
mons dated  April  8,  1955,  bearing  filing  stamp  of 
Lester  G.  Oehler,  Referee  in  Bankruptcy,  dated 
Apiil  12,  1955. 

b.  Copy  of  letter  dated  March  30,  1955,  by  Ref- 
eree in  Bankruptcy  addressed  to  F.  L.  Buck,  Acting 
Clerk,  United  States  District  Court. 

c.  The  Order  for  Pa.yment  of  Fees  dated  March 
31,  1955,  which  bears  filing  stamp  of  F.  L.  Buck, 
Acting  Clerk,  by  E.  W.  Davis,  Deputy,  dated  March 
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31,  1955,  and  filing  stamp  of  Lester  G.  Oeliler,  Ref- 
eree in  Bankruptcy,  dated  Aj^ylX  1,  1955. 

7.  Notice  of  Appeal  of  Defendant  Union  Oil 
Company  of  California. 

8.  Notice  of  Appeal  of  Defendant  D.  W.  Clark. 

9.  Statement  of  Points  on  Appeal  of  Defendant 
Union  Oil  Company  of  California. 

10.  Designation  of  Record  on  Apx)eal  and  State- 
ment of  Points  on  Apx)eal  of  Defendant  D.  W. 
Clark. 

11.  This  Amended  Designation  of  Record  on  Ap- 
peal. 

Done  and  Dated  This  22nd  day  of  July,  1958. 

/s/  DAVID  R.  WILLIAMS, 

Of  Attorneys  for  Defendants-Appellants  Union  Oil 
Company  of  California  and  D.  W.  Clark. 

Acknowledgment  of  Service  Attached. 

[Endorsed] :    Filed  July  22,  1958. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  R.  DeMott,  Clerk  of  thei  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Mem- 
orandmn  of  Judge  William  Gr.  East ;  Order  to  submit 
pre-trial  order;  Pre-trial  order;  Findings  of  fact 
and  conclusions  of  law;  Judgment;  Amended  judg- 
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ment;  Notice  of  aiDpeal  of  Union  Oil  Company  of 
California;  Undertaking  for  costs  on  appeal  and 
supersedeas  bond;  Statement  of  points  on  appeal; 
Notice  of  appeal  of  D.  W.  Clark;  Designation  of 
record  on  appeal  and  statement  of  points  on  appeal ; 
Undertaking  for  costs  on  appeal  and  supersedeas 
bond;  Motion  for  extension  of  time  for  docketing 
appeal;  Order  extending  time  for  filing  record  on 
appeal  and  docketing  appeal;  Appellants'  amended 
designation  of  record  on  appeal;  Stipulation  re 
forwarding  exhibits  to  Court  of  Appeals;  Order  to 
forward  exhibits  to  Court  of  Appeals;  Amended 
designation  by  apjoellee  of  additional  XDortions  of 
record;  and  Transcript  of  docket  entries  constitute 
the  record  on  appeal  from  a  judgment  of  said  court 
in  a  cause  therein  numbered  Civil  8724,  in  which 
D.  W.  Clark  and  Union  Oil  Company  of  California 
are  the  defendants  and  appellants  and  Murray  D. 
Agate,  Trustee  in  Bankruptcy,  etc.,  is  the  plaintiff 
and  appellee;  that  the  said  record  has  been  pre- 
pared by  me  in  accordance  with  the  designations  of 
contents  of  record  on  appeal  filed  by  the  appellants 
and  appellee,  and  in  accordance  with  the  rules  of 
this  court. 

I  further  certify  that  there  are  ]3eing  forwarded 
under  separate  cover  exhi]>its  5 ;  10 ;  11 ;  12 ;  31  and 
32,  also  photostat  copies  of  joetition  and  adjudication 
of  bankruptcy,  dated  March  28,  1955  and  photostat 
copies  of  Orders  of  adjudication  of  bankruptcy, 
in  causes  No.  B-35379;  B-35380;  B-35392;  B-35393 
and  B-39394-. 
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I  further  certify  that  the  cost  of  filing  the  notices 
of  appeal,  $5.00  each  has  been  paid  by  the  appel- 
lants. 

In  Testimony  Whereof  I  have  hereimto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  28th  day  of  July,  1958. 

[Seal]  R.  DE  MOTT 

Clerk, 

/s/  By    THORA  LUND, 
Deputy. 


[Endorsed] :  No.  16119.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Union  Oil  Company 
of  California,  a  corporation  and  D.  W.  Clark,  Ap- 
pellants, vs.  Murray  D.  Agate,  Trustee  in  Bank- 
ruptcy of  the  Estates  of  Alton  C.  Simmons,  Cecelia 
Mae  Simmons,  Alvin  L.  Simmons,  Oda  Jane  Sim- 
mons and  Lawrence  W.  Simmons,  individually  and 
as  co-partners  dba  Alpine  Lodge,  bankrupts,  Ap- 
pelleei.  Transcript  of  Reicord.  Appeals  from  the 
United  States  District  Court  for  the  District  of  Ore- 
gon. 

Filed  and  Docketed:  July  29,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  Stat-es  Court  of  Api)eals 
for  the  Ninth  'Circuit 

No.  16119 

D.  W.  CLARK  and  UNION  OIL  COMPANY  OF 
CALIFORNIA,  a  corporation,      Appellants, 


vs. 


MURRAY  D.  AGATE,  TRUSTEE  in  Bankruptcy 
of  the  Estates  of  ALTON  C.  SI]^BIONS,  CE- 
CELIA MAE  SI]i»BIONS  and  LAWRENCE 
W.  SIMMONS,  individuallv  and  as  co-jjart- 
ners,  dba  ALPINE  LODGE,      Respondent. 

APPELLANTS'  STATEMENT   OF  POINTS 
AND  DESIGNATION  OF  RECORD 

Appellants  D.  W.  Clark  and  Union  Oil  Company 
of  California,  a  c/jrjjoration,  hereby  adopt  in  full 
as  their  Stat-ement  of  Points  on  Apjjeal  herein  the 
Statement  of  Points  on  Aj^peal  ijre^-iously  filed  by 
Appellant-Defendant  Union  Oil  Company  of  Cali- 
fornia \^ith  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon  on  the  23rd  day 
of  May,  1958,  and 

Appellants  D.  W.  Clark  and  Union  Oil  Comj^any  ' 
of  California,  a  corporation,  hereby  adopt  as  their 
Designation  of  Record  on  Appeal  herein  that  certain 
Appellants'  Amended  Designation  of  Record  pre- 
viously filed  by  these  appellants  herein. 


II 
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Done  and  Dated  this  31st  dav  of  Jiilv,  1958. 


.  ) 


WILLIA^IS  &  ALLEY, 
/s/  WAYXE  S.  ALLEY, 
Of  Attorneys  for  Appellants,  Union  Oil  Company 
of  California,  a  coi'poration,  and  D.  TT.  Clark. 

Acknowledgment  of  Service  Attached. 
[Endorsed]:     Filed    Augiist    1,    1958.    Paul    P. 
O^Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER 

Appellee  having  moved  the  coiu^t  for  an  order 
based  upon  the  stipulation  of  the  parties  hereto- 
fore filed  herem,  and  the  court  being  fully  advised, 

It  Is  Hereby  Ordered  that  the  exhi])its  herein  aaid 
other  matters  designated  by  appellee  may  be  omitted 
from  the  printed  record,  but  shall  be  considered  by 
the  court  as  though  set  out  in  the  original  fomi  in 
the  printed  record. 

Done  this  11th  day  of  August,  1958. 

/s/  ALBERT  LEE  STEPHENS 

Chief  Judge,  U.  S.  Court  of  Ap- 
peals for  the  Xinth  Circuit. 

Certificate  of  Service  by  ]\Iail  Attached. 

[Endorsed]:  Filed  August  11,  1958.  Paul  P. 
O'Brien,  Clerk. 
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COURT  OF  APPEALS 

for  the  Ninth  Circuit 


D.  W.  CLARK  and  UNION  OIL  COMPANY  OF 
CALIFORNIA,  a  corporation, 

Appellants, 
vs. 

MURRAY  D.  AGATE,  TRUSTEE  IN  BANKRUPTCY 
of  the  Estates  of  ALTON  C.  SIMMONS,  CECELIA 
MAE  SIMMONS,  ALVIN  L.  SIMMONS,  ODA 
JANE  SIMMONS  and  LAWRENCE  W.  SIM- 
MONS, individually  and  as  co-partners,  DBA  AL- 
PINE LODGE, 

Appellees. 


BRIEF  FOR  APPELLANTS 


Appeal  from   the  United  States  District  Court  for  the 
District  of  Oregon. 

Honorable  William  G.  East,  Judge. 


JURISDICTION 

This  is  a  limited  appealed  from  an  amended  judg- 
ment entered  by  the  United  States  District  Court  for  the 
District  of  Oregon,  sitting  as  a  court  of  bankruptcy,  for 
the  recovery  by  a  trustee  in  bankruptcy  of  a  voidable 
preference. 


Jurisdiction  of  the  cause  stems  from  Bankruptcy  Act, 
§  1(10)  and  §  2  (11  USC  §  1(10),  §  11)  for  the  District 
Court  and  from  Bankruptcy  Act,  §  24  (11  USC  §  47) 
for  the  United  States  Court  of  Appeals. 

The  Pre-Trial  Order  below  (R.  8-16),  which  super- 
seded the  pleadings  of  the  parties,  shows  the  existence 
of  the  jurisdictions. 

STATEMENT  OF  THE  CASE 

During  the  times  pertinent  to  this  cause,  five  persons 
named  Simmons  were  co-partners,  doing  business  as 
Alpine  Lodge,  a  general  partnership  (R.  17).  There  were 
no  other  partners  (R.  20). 

In  May  1954,  the  co-partnership  effected  four  trans- 
fers, which  were  the  subject  of  the  purported  voidable 
preferences.  These  were: 

1.  To  D.  W.  Clark,  May  3,  1954,  an  account  receiv- 
able from  C.  E.  Grooms,  worth  $229.91. 

2.  To  D.  W.  Clark,  May  3,  1954,  an  account  receiv- 
able from  Oregon  Film  Service,  worth  $422.24. 

3.  To   D.    W.    Clark,   May    20,    1954,    the    sum    of 
$228.85. 

4.  To  Union   Oil   Company  of  California,  May  20, 
1954,  the  sum  of  $2271.15  (R.  17,  18). 

For  purposes  of  this  appeal  only,  appellants  will  assume 
the  truth  of  certain  findings  of  fact  entered  by  the  Court 
below  (R.  17,  18,  19)  the  gist  of  which  is  that  the  trans- 
fers had  the  characteristics  of  voidable  preferences,  that 
each   transfer  was   on   account   of   an  antecedent  debt, 


that  the  partnership  was  insolvent  when  each  transfer 
was  made,  that  the  effect  of  the  transfers  was  to  enable 
the  transferees  to  obtain  greater  percentages  of  their 
debts  than  other  creditors  of  the  same  class,  and  that 
the  transferees  had  reasonable  cause  to  believe  that  the 
transferring  partnership  was  insolvent  when  the  trans- 
fers were  made.  These  questions  were  litigated  and  de- 
cided adversely  to  appellants.  Although  not  acquiescing 
in  the  truth  of  the  findings,  appellants  do  not  wish  to 
re-litigate  those  issues. 

Later,  two  partners  as  individuals  filed  voluntary 
petitions  in  bankruptcy  and  were  adjudicated  bank- 
rupts on  the  date  of  filing,  August  9,  1954.  The  next  day 
the  remaining  three  partners  as  individuals  filed  volun- 
tary petitions,  and  each  was  adjudicated  bankrupt  on 
that  day  (R.  19-20). 

No  petition  or  other  document  whose  purpose  was  to 
bring  firm  assets  under  the  Court's  jurisdiction  was 
filed  by  or  against  the  partnership  until  the  following 
spring.  On  March  25,  1955  the  trustee  of  the  individual 
Simmons'  estates  in  bankruptcy  filed  a  purported  peti- 
tion for  adjudication  that  the  partnership  was  bankrupt, 
referring  therein  to  Bankruptcy  Act,  §  5i  (11  USC  § 
23i).  On  March  31,  1955,  came  the  actual  adjudication 
that  the  partnership  was  bankrupt  (R.  20). 

Still  later,  on  April  12,  1955,  all  the  partners  sub- 
mitted a  voluntary  petition  for  the  partnership's  ad- 
judication in  bankruptcy  (Ex.  5). 

In  1956  the  trustee  of  all  the  partners'  estates  and 
of   the   partnership    (R.    17)    sought  under  Bankruptcy 


Act,  §  60  (11  use  §  96)  to  recover  the  four  transfers 
described  above  as  voidable  preferences.  The  issues  and 
contentions  were  defined  in  Judge  William  G.  East's 
Pre-Trial  Order  of  December  18,  1956  (R.  8-16).  The 
pre-trial  conference  was  held  upon  October  29,  1956  (R. 
8).  One  issue  there  discussed,  and  the  only  issue  in  this 
appeal,  was  this:  Did  the  four  transfers  occur  within 
the  time  period  during  which  transfers  may  be  voidable 
preferences  as  defined  in  Bankruptcy  Act,  §  60a(l)  (11 
use  §  96a  (1)  ).  (R.  13-14) 

Addressing  himself  to  this  issue.  Judge  William  G. 
East  authored  a  Memorandum  Opinion  dated  Novem- 
ber 20,  1956  (R.  1-6).  The  issue  is  framed  by  this  lan- 
guage taken  therefrom: 

"Counsel  has  stated  the  question  involved  un- 
der the  foregoing  agreed  facts  as  being  whether  the 
alleged  perference  occurred  within  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy  of  the 
transferor,  bankrupt,  Alpine  Lodge,  a  co-partner- 
ship, as  required  by  Sec.  60  of  the  Bankruptcy  Act, 
Title  11,  U.S.C.A.  Sec.  96. 

"It  is  apparent  from  the  agreed  facts  that  more 
than  four  months  did  expire  between  the  date  of 
the  alleged  preference  and  the  filing  of  a  petition  in 
bankruptcy  by  the  mentioned  co-partnership.  The 
legal  question  presented  is  better  stated  as  whether 
or  not  the  alleged  preference  occurred  within  four 
months  before  the  co-partnership  was  in  fact  and 
in  law  adjudged  a  bankrupt. 

"...  it  appearing  conclusively  that  four  months 
had  not  elapsed  after  the  date  of  the  alleged  prefer- 
ence and  before  the  adjudication  of  all  the  co- 
partners as  bankrupts,  therefore,  the  question  is 
answered  in  the  affirmative  that  the  alleged  prefer- 


ence  was  made  within  four  months  before  the  ad- 
judication of  the  co-partnership  as  a  bankrupt." 

In  his  findings  of  fact  and  conclusions  of  law  entered 
April  23,  1958,  Judge  East  continued  in  his  persuasion 
that  the  time-limit  requirement  of  Bankruptcy  Act,  § 
60a(l)  (11  use  §  96a(l)  )  was  satisfied  (R.  23,  Con- 
clusion of  Law  4).  The  transfers  were  held  to  be  void- 
able preferences. 

The  transferees,  appellants,  for  purposes  of  the  ap- 
peal, seek  only  a  review  of  the  bankruptcy  court's  de- 
termination of  that  single  question,  whether  the  trans- 
fers fell  within  the  prescribed  four-months'  period. 

SPECIFICATION  OF  ERRORS 

The  bankruptcy  court  erred  in  concluding  in  its 
memorandum  opinion  of  November  28,  1956,  and  spe- 
cifically in  the  last  paragraph  thereof  (R.  5-6),  and  in 
its  Order  of  December  5,  1955  (R.  6-8),  and  in  its  Find- 
ings of  Fact  and  Conclusions  of  Law  of  April  23,  1958, 
and  specifically  in  Conclusion  of  Law  No.  4  (R.  23) 
that  the  four  purported  preferential  transfers  were  ef- 
fected within  the  four-months'  period  specified  by  Bank- 
ruptcy Act,   §  60a(l)    (11   use  §  96a(l)  ). 

SUMMARY  OF  ARGUMENT 

The  four  transfers  germane  to  this  matter  were  part- 
nership, not  individual  transfers.  Bankruptcy  Act,  § 
60a(l)  (11  use  §  96a(l)  )  renders  voidable  certain 
transfers  made  within  the  fourth  months  next  prior  to 


the  filing  of  a  petition  by  or  against  the  transferor. 
Nothing  was  filed  by  or  against  the  transferor  until 
March  25,  1955  or  April  12,  1955,  either  of  which  dates 
fall  well  without  the  four  months'  period. 

ARGUMENT 

A.  Preferences  effected  more  than  four  months  before  the  fil- 
ing by  or  against  the  transferor  of  a  petition  in  bankruptcy- 
are  not  voidable. 

Part   of  the   definition   of   a   preference,    set   out  in 

Bankruptcy  Art,  §  60a(l)   (11  USC  §  96a(l)  )  is: 

"...  a  transfer  ...  by  such  debtor  .  .  .  within 
four  months  before  the  filing  by  or  against  him  of 
the  petition  initiating  a  proceeding  under  this  Act. 
.   .   ."    (Emphasis  supplied) 

This  fourth  month  period  is  computed  from  the  filing 
of  the  transferor's  petition,  not  some  other  petition.  For 
instance,  in  a  case  arising  from  Puerto  Rico,  Credito  y 
Ahorro  Ponceno  v.  Gorbia,  25  F2d  817  (1st  Cir.,  1928), 
cert,  denied  278  US  613,  49  S  Ct  18,  73  L  ed  537,  the 
converse  of  the  case  at  bar  was  considered.  There,  dur- 
ing the  course  of  an  exceedingly  complex  property  se- 
curity transaction  between  a  partnership  and  a  financing 
bank,  the  partners  made  individual  transfers  to  the 
bank  of  their  individual  property.  In  bankruptcy  pro- 
ceedings commenced  by  a  petition  against  the  firm  only, 
the  District  Court  held  these  transfers  to  be  voidable 
preferences.  This  was  reversed  upon  appeal.  Partners' 
individual  transfers  are  not  preferential  in  the  partner- 
ship's bankruptcy,  even  though  to  a  firm  creditor.  The 
rationale  of  the  case  is  that  the  transferors-in-fact  did 


not  constitute  the  debtor-bankrupt-transferor  contem- 
plated by  Bankruptcy  Act,  §  60a(l).  An  esteemed  state 
court  concluded  the  same  in  Tate  v.  Hoover,  345  Pa 
19,  26  A2d  665  (1942),  cert,  denied  317  US  677,  63  S 
Ct  159,  89  L  ed  543. 

In  addition,  states  III  Collier  on  Bankruptcy  (14th 

Ed)   790,  §  60.10: 

"And  the  trustee  of  a  bankrupt  member  of  a 
partnership  may  not  recover  firm  assets  which  have 
been  transferred  preferentially,  the  right  to  recover 
in  such  a  case  inures  to  the  benefit  of  the  firm  (cit- 
ing Rubenstein  v.  Lottow,  220  Mass  156,  107  NE 
718,  16  ABR  243)." 

In  the  case  at  bar,  there  were  partnership  transfers 
of  partnership  assets  (R.  9,  17-18)  within  four  months 
prior  to  the  individual  petitions  but  more  than  four 
months  prior  to  the  trustee's  petition  for  partnership 
adjudication  of  March  25,  1955,  or  the  partnership  peti- 
tion filed  April  12,  1955,  whichever  of  these  two  be  the 
"petition"  under  Bankruptcy  Act,  §  60a(l). 

The  four  month  rule  is  inexorable.  The  opinion  in 
Gates  V.  First  National  Bank  of  Richmond,  1  F2d  820 
(D.C.E.D.  Va,  1924),  in  reciting  the  elements  of  a  void- 
able preference,  commences  with  (1  F2d  at  822): 

"First,  there  must  have  been  a  payment  within 
four  months  of  bankruptcy  [N.B.  'Bankruptcy' 
with  reference  to  time,  means  the  date  the  petition 
was  filed.  Bankruptcy  Act,  §  1(13)  (11  USC  § 
1(13))];  this  is  the  line  of  demarcation.  It  does 
not  make  any  difference  how  insolvent  a  man  may 
have  been,  or  how  clearly  the  intention  to  create  a 
preference,  it  must  have  been  within  four  months." 
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Closely  analogous  to  Bankruptcy  Act,  §  60,  is  §  67, 

which  relates  to  setting  aside  liens  obtained  within  four 

months  next  prior  to  filing  of  the  petition.   The  Fifth 

Circuit,    in   In   re   Louisell   Lumber   Co.,    209    Fed    784 

(1913),  properly  detected  the  dual  purpose  of  the  four 

month  limitation.  To  be  sure,  that  period  is  established 

so  that  the  trustee  can  undo  that  which  was  done  by 

the  bankrupt;  but  also: 

**The  limitation  of  four  months  protects  and 
preserves  liens  so  obtained  four  months  before  the 
filing  of  the  petition."  209  Fed  at  786. 

It  is  this  policy  favoring  the  stability  of  transactions 
which  lie  without  the  prescribed  four  months'  period 
which  appellants  seek  to  invoke. 

B.  A  partnership  and  its  individual  constituent  partners  are 
separate  entities  under  the  scheme  of  the  Bankruptcy  Act. 

Bankruptcy  Act,  §  5  (11  USC  §  23)  is  the  princi- 
pal statutory  matter  on  partnerships  in  bankruptcy. 

I  Collier  on  Bankruptcy  (14th  Ed)  691-692,  after 
describing  the  partnership  as  an  entity  distinct  from  the 
partners,  continues  to  describe  the  principal  conse- 
quence : 

"As  such  legal  entity,  a  partnership  owns  its 
property,  and  owes  its  debts,  apart  from  the  indi- 
vidual property  of  the  members  v^hich  it  does  not 
own  and  apart  from  the  individual  debts  of  its 
members  which  it  does  not  owe." 

and  continues  on  page  693 : 

''Although  the  Act  of  1938  attempts  to  inte- 
grate more  carefully  the  machinery  for  adjudication 
of  the  partners,  and  of  the  firm,  and  to  resolve  vari- 


ous  difficulties  which  arose  under  the  Act  of  1898, 
the  entity  theory  has  been  retained  as  the  keynote 
of  §  5." 

Although  the  Uniform  Partnership  Act  is  considered 

to   reflect   the   aggregate   rather  than   entity   theory   of 

partnership  as  a  business  form,  the  separate  quality  of 

partnership  property  is  deeply  embedded  in  certain  of 

its    sections.    For    instance,    Oregon    Revised    Statutes 

68.130(1)   defines  partnership  property: 

"All  property  originally  brought  into  the  part- 
nership stock  or  subsequently  acquired  by  pur- 
chase or  otherwise,  on  account  of  the  partnership 
is  partnership  property." 

And   ORS   68.420   establishes   the   peculiar  incidents   of 

specific  partnership  property: 

"Nature  of  a  partner's  right  in  specific  part- 
nership PROPERTY.  (1)  A  partner  is  co-owner  with 
his  partners  of  specific  partnership  property,  hold- 
ing as  a  tenant  in  partnership. 

"(2)  The  incidents  of  this  tenancy  are  such 
that: 

"(a)  A  partner,  subject  to  the  provisions  of  this 
chapter  and  to  any  agreement  between  the  partners, 
has  an  equal  right  with  his  partners  to  possess  spe- 
cific partnership  property  for  partnership  purposes; 
but  he  has  no  right  to  possess  such  property  for  any 
other  purpose  without  the  consent  of  his  partners. 

"(b)  A  partner's  right  in  specific  partnership 
property  is  not  assignable  except  in  connection  with 
the  assignment  of  the  rights  of  all  the  partners  in 
the  same  property. 

"(c)  A  partner's  right  in  specific  partnership 
property  is  not  subject  to  attachment  or  execution, 
except  on  a  claim  against  the  partnership.  When 
partnership  property  is  attached  for  a  partnership 
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debt  the  partners,  or  any  of  them  or  the  representa- 
tives of  a  deceased  partner,  cannot  claim  any  right 
under  the  homestead  or  exemption  laws. 

'*(d)  On  the  death  of  a  partner  his  right  in  spe- 
cific partnership  property  vests  in  the  surviving 
partner  or  partners,  except  where  the  deceased  was 
the  last  surviving  partner,  when  his  right  in  such 
property  vests  in  his  legal  representative.  Such  sur- 
viving partner  or  partners,  or  the  legal  representa- 
tive of  the  last  surviving  partner,  has  no  right  to 
possess  the  partnership  property  for  any  but  a 
partnership  purpose. 

"(e)  A  partner's  right  in  specific  partnership 
property  is  not  subject  to  dower,  curtesy,  or  allow- 
ances to  widows,  heirs,  or  next  of  kin." 

A  tenancy  in  partnership  is  a  statutory  creation. 
Assume  that  a  law  partnership  possesses  an  extensive 
library,  held  in  such  tenancy.  Under  the  statute  just  set 
forth,  any  partner  may  possess  and  use  the  books  for 
the  business  of  the  firm;  but  he  cannot,  except  in  con- 
junction with  his  follow-partners,  assign  his  rights  in 
the  books  to  the  lawyer  across  the  hall.  Nor  can  the 
groceryman  or  other  individual  creditor  of  a  partner 
attach  or  execute  upon  the  partner's  interest  in  the 
books  or  the  books  themselves. 

The  alleged  preferential  transfers  in  the  case  at  bar 
were  partnership  transfers  of  partnership  property  (R. 
9,  17-18).  Because  of  ORS  68.420,  this  partnership  prop- 
erty was  not  available  in  satisfaction  of  individual  debts 
by  attachment  or  levy.  Therefore,  this  property  is  akin 
to  a  corporate  asset. 

Appellant  concedes  that  the  entity  theory's  being 
incorporated    into    the    Bankruptcy   Act,    and   into   the 

% 
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property  sections  of  the  Oregon  version  of  the  Uniform 
Partnership  Law,  does  not  in  itself  solve  the  problem  on 
appeal.  But  any  encroachments  upon  the  entity  theory 
should  be  considered  as  specific  aberrations  and  appro- 
priately defined  in  scope. 

One  aberration  is  that  described  in  the  selection  from 
Z^ollier,  supra,  as  an  attempt  to  integrate  better  the 
adjudication  of  a  partnership  and  members  of  the  part- 
nership as  bankrupts.  This  is  the  first  sentence  of  Bank- 
-uptcy  Act,  §  5i  (11  USC  §  23i) : 

*'i.  Where  all  the  general  partners  are  adjudged 
bankrupt,  the  partnership  shall  also  be  adjudged 
bankrupt.  In  the  event  of  one  or  more  but  not  all 
of  the  general  partners  of  a  partnership  being 
adjudged  bankrupt,  the  partnership  property  shall 
not  be  administered  in  bankruptcy,  unless  by  con- 
sent of  the  general  partner  or  partners  not  adjudged 
bankrupt;  but  such  general  partner  or  partners  not 
adjudged  bankrupt  shall  settle  the  partnership  busi- 
ness as  expeditiously  as  its  nature  will  permit  and 
account  for  the  interest  of  the  general  partner  or 
partners    adjudged    bankrupt." 

There  is  nothing  in  this  which  eradicates  the  require- 
nent  of  Bankruptcy  Act,  §  60a(l)  that  the  computing 
)f  the  four  months'  period  commences  with  the  petition 
Df  the  transferor,   in  the  case  at  bar,   the  partnership. 

Z.  Automatic  adjudication  of  a  partnership  as  bankrupt  does 
not  affect  the  substantive  requirements  of  Bankruptcy  Act, 
§  60a(l)  (11  USC§96a(l)). 

The  Court  below  has  concluded,  based  upon  certain 
:ext  from  Collier  on  Bankruptcy,  that,  when  all  general 
Dartners  are  individually  adjudicated,  the  partnership  is 
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automatically  adjudicated  bankrupt  without  any  further 
petition    (R.   5). 

Whether  or  not  Bankruptcy  Act,  §  5i  allows  a 
partnership  adjudication  upon  the  Court's  own  motion 
under  appropriate  circumstances,  in  the  case  at  bar, 
there  was  a  partnership  petition  in  fact.  The  Court  never 
did  adjudicate  the  partnership  on  its  own  motion.  Ap- 
pellants submit  that  the  District  Court's  conclusion  that 
the  four  months  is  computed  from  the  time  when  the 
partnership  "was  in  fact  and  in  law  adjudged  a  bank- 
rupt" (R.  4)  is  a  somewhat  too  violent  construction 
of  Bankruptcy  Act,  §  60a(l).  That  section  has  nothing 
to  do  with  the  date  of  adjudication.  Where  there  is 
actually  filed  a  partnership  petition,  the  obvious  answer 
to  the  question  on  appeal  is  that  the  date  of  its  filing  is 
the  very  date  described  in  §  60a(l). 

This  Court,  therefore,  need  not  decide  what  hap- 
pens when  there  is  no  partnership  petition  and  all  part- 
ners are  adjudged  bankrupt,  for  that  is  a  more  complex 
case  not  now  presented.  This  is  an  appropriate  case 
for  the   selection   of  the   simple   solution. 

In  the  instant  case,  Bankruptcy  Act,  §  5i  does  no 

more    than   provide    for   a   judicial    declaration    of    the 

partnership  status.   There  is  nothing  operative  in  that 

section    relative    to   the    various    bankruptcy    remedies. 

Bankruptcy  Act,  §  1(2)   (11  USC  §  1(2)  )  defines: 

"  'Adjudication'  shall  mean  a  decree  that  a  person 
is   bankrupt;    .    .    ." 

In  First  National  Bank  of  Goodland  v.  Pothuisje 
et  al,  217  Ind  1,  25  NE  2d  436,  130  ALR  1238  (1940), 
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the  Court  described  an  adjudication  in  bankruptcy: 

**An  adjudication  in  bankruptcy  is  a  judgment 
in  rem  as  to  the  assets  brought  into  the  court  and 
estabUshes  the  status  of  the  debtor.  It  absolves 
the  bankrupt  from  no  agreement,  terminates  no 
contract,  and  discharges  no  HabiHty."  130  ALR  at 
1240. 

Nor  does  adjudication  sweep  into  the  bankrupt  estate 
transfers  by  the  debtor,  even  though  they  may  be  pref- 
erential. There  must  still  be  compliance  with  §  60a(l). 
The  four  months  must  still  be  computed  from  the  date  of 
the   transferor's   petition. 

"The  whole  statute  must  be  considered  and  all 
of  its  parts  given  their  obviously  intended  meaning 
and  purpose.  No  part  should  be  stricken  down  un- 
less it  be  in  irreconcilable  conflict  with  the  remain- 
der." (Fetzer  v.  Johnson,  15  F2d  145,  151  (CCA. 
Okla,  1926),  cert  denied  273  US  751,  47  S  Ct  455, 
71  L  ed  873.) 

It  should  be  recalled  that  at  common  law,  preferences 
were  not  considered  evil.  The  Bankruptcy  Act,  like 
death,  is  the  great  leveler,  at  least  for  the  diligent  credi- 
tor. But  the  Act  cannot  be  permitted  to  level  that  which 
lies  beyond  its  four  months'  limitation. 

For  instance,  in  In  re  Hall,  27  F2d  999  (D.CVV.D. 
Pa,  1928),  one  Hill,  creditor  of  Hall,  filed  an  involun- 
tary petition,  alleging  that  Hall's  creditors  numbered 
less  than  twelve.  The  referee  discovered  eighteen  credi- 
tors, but  initially  excluded  three  relatives  and  one  fully 
secured  creditor  from  the  counting  list  pursuant  to  the 
Act.  That  left  fourteen.  Next  the  zealous  referee  excluded 
three  more  creditors:  An  $8.00  room  rent  creditor,  a 
$5.00  cigar  creditor,  and  a  $20.00  board  creditor.  The  ref- 
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eree  justified  these  latter  exclusions  by  concluding  that 

the  spirit  of  the  Act  did  not  allow  the  inclusion  among 

the    twelve    counting    creditors    of    persons    with    small 

current  accounts.  He  was  reversed,  as  the  District  Court 

dismissed  the  petition,  following  the  Act  as  it  prescribes 

that  one  creditor  can  file  an  involuntary  petition  only 

when  the  total  is  less  than  twelve.  The  opinion,  at  page 

1000,   states: 

"In  view  of  the  facts  developed,  we  have  been 
somewhat  reluctant  in  arriving  at  our  conclusion 
that  the  petition  must  be  dismissed.  The  dismissal 
seems  to  us  to  be  in  direct  opposition  to  the  spirit 
of  the  Bankruptcy  Act,  which  seeks  an  equitable 
distribution  of  an  insolvent's  estate  among  his 
creditors.  To  sustain  the  exceptions  to  the  referee's 
report  means  that  the  entire  estate  will  be  taken 
by  two  creditors — one  of  them  the  mother  of  the 
debtor — to  the  exclusion  of  other  creditors  of  equal 
degree.  .  .  .  However,  it  is  not  our  duty  to  allow 
the  direct  letter  of  the  Bankruptcy  Act  to  be  over- 
thrown by  our  conception  of  the  spirit  of  that 
Act.   .   .   ." 

In  the  instant  case,  the  direct  letter  of  the  Act  is 
entirely  supportive  of  appellants'  position.  Nor  is  the 
spirit  violated  by  upholding  a  transfer  as  being  too 
remote  from  the  date  of  filing. 
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CONCLUSION 

Appellants  urge  to  this  Court  that  Bankruptcy  Act, 
§  60a(l)  is  a  statute  whose  application  is  essentially 
mechanical,  and  that  the  mechanics  of  that  section 
require  a  conclusion  that  the  purported  preferential  trans- 
fers in  issue  occurred  prior  to  the  period  established 
by  the  Act. 

Respectfully  submitted, 

Williams  &  Alley, 
David  R.  Williams, 
Wayne  E.  Alley, 

1212  FaiHng  Building, 
Portland  4,  Oregon, 

For  Appellants. 
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On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


Honorable  WILLIAM  G.  EAST,  District  Judge 


APPELLEE'S  STATEMENT  OF  THE  CASE 

Because  appellants'  statement  of  the  case  is  in  some 
espects  inaccurate  and  argumentative,  the  following 
tatement  is  submitted. 


On  August  9,  1954  Alton  C.  Simmons  and  Ceciliai 
Mae  Simmons  filed  voluntary  petitions  in  bankruptcyi 
and  were  adjudicated  bankrupts.  On  August  10,  1954 
Alvin  L.  Simmons,  Oda  Jane  Simmons  and  Lawrence 
W.  Simmons  filed  voluntary  petitions  in  bankruptcy 
and  were  adjudicated  bankrupts.  R.  10.  Said  five  bank- 
rupts constituted  all  of  the  general  partners  of  the  part-i 
nership  doing  business  as  Alpine  Lodge.  R.  10. 

Within  four  months  of  the  filing  by  said  general 
partners  of  petitions  initiating  proceedings  under  the 
Bankruptcy  Act  the  partnership  made  four  preferential 
transfers  (R.  17,  18)  which  the  District  Court  declared 
voidable  preferences.  R.  23. 

On  March  25,  1955  the  trustee  in  bankruptcy  of  the 
individual  estates  of  the  general  partners,  plaintiff- 
appellee  herein,  applied  to  the  Referee  for  adjudication 
of  the  partnership  pursuant  to  section  5  (i)  of  the  Bank- 
ruptcy Act.  See  Exhibit  1.  Pursuant  to  the  trustee's  re- 
quest, an  order  was  entered  on  March  31,  1955,  whereby 
the  partnership  was  adjudged  bankrupt.  R.  20. 

Appellee  disagrees  with  the  statements  contained  at 
page  3  of  appellants'  brief  reciting  that  no  petition  or 
other  document,  whose  purpose  was  to  bring  firm  assets 
under  the  Court's  jurisdiction,  was  filed  by  or  against 
the  partnership  until  March  25,  1955.  As  will  later  ap- 
pear in  appellee's  argument,  the  filing  of  the  petitions 


by  all  of  the  general  partners  did  bring  the  partnership 
assets  under  the  court's  jurisdiction. 

The  filing  of  the  voluntary  petition  by  the  partners 
For  adjudication  of  the  partnership  after  the  partnership 
iwas  already  adjudicated  was  mere  surplusage.  Upon 
adjudication  of  the  partnership  the  Referee  requested 
that  partnership  schedules  be  filed.  There  was  attached 
to  said  schedules  a  voluntary  petition  executed  by  the 
partners,  but  as  stated  above  said  voluntary  petition  had 
no  effect  in  this  proceeding  and  no  action  has  ever  been 
taken  thereon. 

QUESTION  PRESENTED 

Were  the  transfers  here  involved  made  within  four 
Tionths  before  the  filing  by  or  against  the  partnership 
3f  the  petition  or  petitions  initiating  proceedings  under 
:he  Bankruptcy  Act? 

SUMMARY  OF  ARGUMENT 

k 

^    The  petitions  which  initiated  proceedings  by  the 

partnership  under  the  Bankruptcy  Act  were  the  individ- 
ual petitions  of  all  the  general  partners,  and  the  trans- 
fers involved  were  made  within  four  months  before  the 
:iling  of  said  petitions. 

It  clearly  appears  that  Congress  intended  automatic 
adjudication  of  the  partnership  without  further  petition 


where  all  general  partners  are  bankrupt.  In  such  a  case, 
the  only  petitions  involved  are  the  petitions  of  the  indi- 
vidual partners.  Those  are  the  petitions  which,  in  this 
case,  initiated  proceedings  by  the  partnership  under  the 
Bankruptcy  Act.  The  preferential  transfers  were  made 
within  four  months  of  the  filing  of  the  petitions  initiat- 
ing proceedings  under  the  Bankruptcy  Act  and  were 
properly  held  voidable  preferences  by  the  District  Court. 

ARGUMENT 

Section  5    (i)    of  the  Bankruptcy  Act  provides  as 
follows: 

"Where  all  the  general  partners  are  adjudged 
bankrupt,  the  partnership  shall  also  be  adjudged 
bankrupt." 


Section  60  a  (1)  of  the  Bankruptcy  Act  provides  as 
follows: 

"A  preference  is  a  transfer,  as  defined  in  this! 
Act,  of  any  of  the  property  of  a  debtor  to  or  for  the! 
benefit  of  a  creditor  for  or  on  account  of  an  ante- 
cedent debt,  made  or  suffered  by  such  debtor  while: 
insolvent  and  within  four  months  before  the  filing] 
by  or  against  him  of  the  petition  initiating  a  proceed- 
ing under  this  Act,  the  effect  of  which  transfer  will 
be  to  enable  such  creditor  to  obtain  a  greater  per-' 
centage  of  his  debt  than  some  other  creditor  of  the! 
same  class."  (Emphasis  supplied) 


Section  1    (24)   of  the  Bankruptcy  Act  provides  as 
follows: 

"  'Petition'  shall  mean  a  document  filed  in  a 
court  of  bankruptcy  or  with  a  clerk  thereof  initiating 
a  proceeding  under  this  Act.'' 


The  definition  now  contained  in  Section  1  (24)  of 
the  Bankruptcy  Act  was  last  amended  by  Public  Law 
456  approved  July  7,  1952.  The  reasons  for  this  amend- 
ment are  stated  in  House  Report  No.  2320  on  S.  2234, 
82nd  Congress,  Second  Session  (1952)  3  as  follows: 

"The  present  definition  is  not  comprehensive,  and 
is  awkward.  It  now  means  a  voluntary  or  involun- 
tary petition  initiating  an  ordinary  bankruptcy  pro- 
ceeding and  does  not  include  the  'original'  petition 
under  the  debtor  relief  chapters.  It  should  mean 
whichever  petition  first  invoked  the  benefits  of  the 
act,  either  the  ordinary  bankruptcy  petition  or  the 
original  petition  under  a  debtor  relief  chapter.  The 
definition  contained  in  the  bill  also  avoids  the  cum- 
bersome reference  in  several  sections  of  the  act,  to 
'the  petition  in  bankruptcy  or  the  original  petition 
under'  the  recited  debtor  relief  chapter.  Thus,  where 
as  in  Section  67,  the  time  period  is  to  be  computed 
with  reference  to  the  date  of  the  filing  of  the  petition, 
it  is  the  first  petition  which  invokes  the  benefits  of 
the  act,  namely,  the  ordinary  bankruptcy  petition 
or  the  'original'  debtor  relief  petition,  as  the  case 
maybe." 
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mative  authority  for  the  administration  of  the  part- 
nership estate  where  proceedings  are  instituted 
against  all  the  partners  as  individuals.  However,  the 
Act  of  1938  has  supplemented  the  old  section  by 
specifically  providing  that  where  all  the  general 
partners  have  been  individually  adjudged  bankrupti 
the  partnership  shall  also  be  adjudged  bankrupt. 
Under  this  additional  provision,  therefore,  the  part- 
nership property  will  necessarily  be  administered 
in  the  bankruptcy  court  whenever  all  the  general 
partners  have  been  individually  adjudicated  bank 
ruptr  (Emphasis  supplied) 


It  appears  that  Collier  is  firmly  of  the  opinion  that; 
where  all  partners  are  adjudicated  bankrupt,  no  further; 
petition  is  required  and  the  partnership  will  be  adjudi- 
cated without  further  petition.  If  the  partnership  is 
adjudicated  without  further  petition,  then  it  is  obvious 
that  petitions  initiating  proceedings  under  the  Bank-, 
ruptcy  Act  are  the  petitions  of  the  individual  partners. 

Clearly  expressed  legislative  intent  that  when  all 
general  partners  are  adjudicated  bankrupt,  the  partner- 
ship shall  be  adjudicated  without  further  petition  is 
found  in  House  Report  No.  1409  on  H.  R.  8046,  75th 
Congress,  First  Session  (1937)  at  page  35  where  the 
following  appears: 

"9.     Amendments  to  Provide  a  More  Workable 
Partnership  Section. 


"The  principal  new  provisions  in  this  connection 
are  that  *   *   * 

"(c)  Where  all  general  partners  are  individ- 
ually adjudicated,  the  partnership  entity  itself, 
without  further  petition,  is  also  adjudged  bankrupt." 


"(c)     Automatic  Adjudication  of  Partnership. 

"Section  5  (i).  Where  all  general  partners  are 
individually  adjudged  bankrupt,  the  partnership 
entity  itself,  without  further  petition,  is  also  ad- 
judged bankrupt."  (Emphasis  supplied) 


The  same  legislative  intent  is  clearly  expressed  in 
Senate  Report  No.  1916  on  H.  R.  8046,  75th  Congress, 
Third  Session  (1938)  where  the  following  appears  at 
p.  12: 

"Where  all  general  partners  are  individually  ad- 
judicated, the  partnership  entity  itself,  without 
further  petition,  may  also  be  adjudged  bankrupt." 
(Emphasis  supplied) 


The  following  appears  in  Weinstein,  The  Amenda- 
tory Bill  in  the  Present  Congress,  11  Journal  of  the 
National  Association  of  Referees  in  Bankruptcy  63,  64 
(January,  1937): 

"The  new  §  5  also  provides  that  where  all  the  gen- 
eral partners  are  individually  adjudged  bankrupts, 
the  partnership  itself  shall  be  adjudged  a  bankrupt 
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without  the  necessity  of  a  separate  petition  for  thai 
purpose.  The  reason  for  this  change  is  obvious." 


All  authorities  seem  to  agree  that  no  further  oi 
separate  petition  for  adjudication  of  the  partnership  is 
required  where  all  general  partners  are  adjudged  bank 
rupt.  What  then  is  the  petition  which  initiates  pro- 
ceedings under  the  Bankruptcy  Act  by  the  partnership? 
The  only  logical  answer  is  that  it  is  the  last  petition  filed 
by  a  general  partner.  On  that  date  all  of  the  partners' 
interests  in  the  partnership  passes  into  the  bankruptcy 
court  and  the  partnership  is  in  a  position  to  be  adjudi- 
cated bankrupt  without  further  petition. 

Appellants  argue  at  pages  8  and  9  of  their  brief  that 
under  the  Bankruptcy  Act  of  1938  the  partnership  is 
considered  an  entity  separate  and  apart  from  the  mem 
bers  of  the  partnership.  Appellants  cite  1  Collier  on 
Bankruptcy,  14th  Ed.,  pps.  691,  692  and  693.  But  appel 
lants  failed  to  note  that  the  entity  theory  is  not  applied 
completely  and  that  Section  5  (i)  represents  a  departure 
from  strict  application  of  the  entity  theory.  At  1  Collier 
on  Bankruptcy,  14th  Ed.,  p.  707  the  following  appears: 

"It  is  obvious  that  subdivision  z  represents  a  depar- 
ture from  the  strict  application  of  the  entity  theory, 
for  adherence  to  that  theory  would  require  that  the 
partnership  be  the  subject  of  a  separate  petition 
having  all  the  requisites  of  a  petition  in  bankruptcy 
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without  regard  to  the  bankruptcy  of  the  partners  as 
individuals," 


Appellants  argue  at  page  12  of  their  brief  that  there 
NSiS  no  automatic  adjudication  in  this  case  because 
'there  was  a  partnership  petition  in  fact".  Presumably, 
appellants  mean  by  their  reference  to  the  partnership 
Detition  the  request  filed  by  the  trustee  for  adjudication 
)f  the  partnership  under  Section  5  (i)  on  the  grounds 
:hat  all  general  partners  were  bankrupt,  Exhibit  1 
lerein.  But  said  application  filed  by  the  trustee  was  not 
i  petition  initiating  a  proceeding  under  the  Bankruptcy 
\ct.  The  Bankruptcy  Act  contemplates  voluntary  peti- 
;ions  and  involuntary  petitions.  Voluntary  petitions  are 
iled  by  debtors  and  involuntary  petitions  are  filed  by 
creditors.  The  trustee  in  bankruptcy  of  the  individual 
estates  of  the  general  partners  was  neither  a  representa- 
ive  of  the  partnership  qualified  to  file  a  voluntary 
petition,  nor  was  he  a  creditor  of  the  partnership  quali- 
'ied  to  file  an  involuntary  petition  under  Section  59 
)f  the  Bankruptcy  Act.  The  application  by  the  trustee 
vas  merely  a  request  that  the  Referee  perform  the  duty 
mposed  upon  him  by  Section  5  (i)  of  the  Bankruptcy 
Vet,  that  is  to  adjudge  the  partnership  bankrupt  "where 
dl  general  partners  are  adjudged  bankrupt". 
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Appellants  argue  at  pages  9  and  10  of  their  brief 
that  the  partnership  property  was  not  available  in 
satisfaction  of  the  individual  debts  of  the  partners.  This,l 
of  course,  has  no  bearing  upon  the  instant  case,  as  appel-j 
lants  seem  to  concede  at  the  top  of  page  1 1  of  their  brief, 
but  in  any  event  all  of  the  property  of  the  general 
partners  was  swept  into  bankruptcy  court  when  all  of 
the  general  partners  became  bankrupt.  As  is  observed 
at  1  Collier  on  Bankruptcy,  14th  Ed.,  p.  743: 

"  *  *  *  the  partnership  property  will  necessarily 
be  administered  in  the  bankruptcy  court  whenever 
all  the  general  partners  have  been  individually  ad- 
judicated bankrupt." 


The  following  appears  as  a  comment  upon  Section 
5  (i)  of  the  Bankruptcy  Act  in  Weinstein,  The  Bank- 
ruptcy Law  of  1938  (1938)  at  p.  27: 

"This  was  subd.  g  of  the  old  Act  and  has  been 
retained  unchanged,  except  for  the  additional  pro- 
vision that,  upon  all  general  partners  being  adjudged 
bankrupt,  the  partnership  shall  also  be  so  adjudged. 
Since  all  the  general  partners  are  in  bankruptcy, 
and  thus  their  several  estates  are  being  administered 
by  the  bankruptcy  court,  and  since  the  total  of  their 
interests  in  the  partnership  constitutes  the  partner 
ship,  not  only  is  the  partnership  property  necessarily 
drawn  into  the  proceeding,  but  it  is  only  logical  and 
proper  that  the  partnership  itself  should  also  be 
adjudged  bankrupt." 
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It  should  be  noted  that  appellants  have  cited  not  one 
:ase,  text  or  congressional  report  supporting  their  posi- 
:ion.  While  there  seem  to  be  no  cases  on  this  point, 
ippellee's  position  is  supported  by  Collier  on  Bankruptcy 
md  the  Congressional  Committee  Reports. 

CONCLUSION 

The  clearly  expressed  legislative  intent  is  that  where 
dl  general  partners  are  adjudged  bankrupt,  the  partner- 
;hip  shall  also  be  adjudged  bankrupt  without  further 
petition.  It  is  obvious  that  the  individual  petitions  of  the 
general  partners  are  the  petitions  initiating  proceedings 
mder  the  Bankruptcy  Act  where  all  general  partners 
ire  bankrupt.  Preferential  transfers  were  made  by  the 
partnership  within  four  months  of  the  filing  of  said 
petitions  initiating  proceedings  under  the  Bankruptcy 
\ct  and  were  properly  avoided  by  the  District  Court, 
rhe  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 
KoERNER,  Young, 

McCOLLOCH  & 

Dezendorf, 
Herbert  H.  Anderson, 
800  Pacific  Building 
Portland  4,  Oregon 

Attorneys  for  Appellee. 
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INTRODUCTORY 

Appellee's  statement  of  the  case  is  principally  an 
argument  that  the  two  petitions  actually  filed  for  adjudi- 
cation of  the  transferor-bankrupt  should  not  be  con- 
sidered in  determining  the   "four  months'  "   period.   In 


this  Act.'  This  provision  clarifies  the  language  of 
the  former  statute,  and,  in  addition,  makes  its 
terms  applicable  to  corporate  reorganizations,  ar- 
rangements, and  wage  earners'  plans,  as  well  as 
ordinary  bankruptcy.  It  is  fundamental  that  the 
'four  months' '  period  is  an  essential  element  of  a 
preference,  and  a  transfer  perfected  prior  thereto 
may  not  be  attacked  as  preferential,  except  under 
principles  of  applicable  state  law." 

With  specific  reference  to  the  1950  change,  the  fol- 
lowing quotation  from  Collier  Bankruptcy  Manual  (sec- 
ond edition)  Appendix,  §60,  page  86,  is  applicable: 

"In  the  portion  of  paragraph  (1)  retained  by 
the  Amendment  one  change  in  language  was  made. 
The  words  'in  bankruptcy  or  of  the  original  petition 
under  Chapter  X,  XI,  XII,  or  XIII  of  were  elim- 
inated, and  the  words  'initiating  a  proceeding  under' 
substituted  so  that  the  focal  reference  with  regard 
to  point  of  time  is  'the  filing  by  or  against  him  of 
a  petition  initiating  a  proceeding  under  this  Act.' 
This  change  is  largely  verbal,  substituting  a  more 
inclusive  and  concise  phrase  for  the  former  lan- 
guage. A  'proceeding  under  this  Act'  includes,  of 
course,  any  type  of  proceeding  dealt  with  by  the 
Bankruptcy  Act,  and,  in  this  respect,  therefore, 
the  change  also  served  to  make  clearer  the  possible 
application  of  Section  60a  in  a  proceeding  such  as 
that  initiated  under  Section  75." 

To  the  same  effect  is  III  Collier  on  Bankruptcy  (14th 
edition),  §60.06  at  page  775  (paragraph  (2)). 

It  is  thus  seen  that  while  the  1938  change  was  one 
of  substance,  the  1950  change  was  a  recodification  of 
verbiage  or  form  only.  Neither  change  has  the  slightest 
bearing  on  the  facts  of  this  case,  because  an  ordinary 
bankruptcy  petition  is  here  involved. 


In  order  to  apply  t±ie  statute  to  this  case,  it  is 
necessary  to  omit  reference  to  petitions  under  Chapters 
X,  XI,  XII,  and  XIII.  At  this  point  a  crystal  clear 
construction  of  the  present  language  "petition  initiating 
a  proceeding  under  this  Act"  appears.  This  language,  in 
ordinary  bankruptcy  cases,  is  the  legal  equivalent  of  the 
former  (1938)  language  *'the  petition  in  bankruptcy." 

When  the  next  question  is  asked:  "Whose  petition 
in  bankruptcy  does  Section  60a(l)  refer  to?"  the  answer 
is  equally  clear.  It  is  the  petition  of  the  transferor- 
bankrupt.  The  words  "a  transfer  ...  by  such  debtor 
.  .  .  within  four  months  of  the  filing  by  or  against  him 
of  the  petition  .  .  .  ,"  leave  no  area  of  uncertainty. 

Any  other  construction  would  fly  in  the  face  of  the 
statutory  history  and  analysis  by  text-writers  of  this 
section.  It  is  noteworthy  that  appellee  cites  no  authority 
of  any  kind  for  his  radical  construction  of  this  statute. 

Appellee  cites  Section  1  (24)  of  the  Bankruptcy 
Act,  ostensibly  in  support  of  his  theory  that  some  peti- 
tion other  than  that  of  the  transferor  controls  Section 
60a.  However,  the  statutory  definition  of  a  "petition" 
lends  no  support  to  the  Trustee's  theory  as  is  demon- 
strated by  the  Congressional  Report  on  page  5  of 
Appellee's  Brief. 

Section  1  (24)  of  the  Act  merely  replaced  a  verbose 
definition  which  did  not  include  a  petition  under  Chap- 
ters X,  XI,  XII,  and  XIII  of  the  Act.  This,  prior  to 
1952,  appeared  in  Section  1  (20)  of  the  Act  as  follows: 

"  'Petition'  shall  mean  a  paper  filed  in  a  court 
of  bankruptcy  with  a  clerk  or  deputy  clerk  by  a 


debtor  praying  for  the  benefits  of  this  title,  or  by- 
creditors,  alleging  the  commission  of  an  act  of 
bankruptcy  by  a  debtor  therein  named;" 

It  is  also  noteworthy  that  the  congressional  report 
cited  by  appellee  (H.R.  2320  on  S.  2234,  82nd  Cong.,  2nd 
Sess.)  observes  on  page  4  that  the  change  in  Section 
1  (24)  was  anticipated  two  years  earlier  in  the  1950 
Amendment  of  Section  60a  of  the  Act. 

The  Conclusion  is  thus  inescapable  that  the  four 
months'  period  in  Section  60a  has  reference  to  a  petition 
in  bankruptcy  by  or  against  the  transferor  of  the  alleged 
preference.  The  transferor  in  this  case  is  admittedly  a 
partnership  on  whose  behalf  two  petitions  for  adjudica- 
tion in  bankruptcy  were  filed  over  ten  months  after  the 
alleged  transfers. 

2.    Partnership  petition  condition  precedent  to  Trustee's  action 
to  recover  for  partnership  preferential  transfer. 

This  principle  is  applicable  because  of  the  inter- 
relationship between  Sections  5  (i)  and  Section  60a  of  the 
Act.  As  is  pointed  out  in  appellants'  brief,  we  believe 
the  law  clearly  requires  a  partnership  petition  for  adjudi- 
cation and  administration  of  partnership  assets  in  bank- 
ruptcy. Although  there  are  no  cases  on  this  point,  we 
believe  the  1938  Amendment  of  Section  5(i)  did  not 
destroy  the  entity  theory  of  partnerships  in  bankruptcy. 

On  the  contrary,  the  effect  of  the  1938  Amendment 
was  to  remove  two  objectionable  features  from  partner- 
ship bankruptcy  law.  The  first  was  the  difficulty  in 
involuntary   proceedings   of   proving   a   partnership   act 


of  bankruptcy  even  though  all  of  the  individual  part- 
ners had  been  adjudicated  bankrupt.  The  second  was 
the  fact  that  in  voluntary  proceedings,  a  partnership 
could  not  be  adjudicated  a  bankrupt  without  the  consent 
of  all  the  general  partners,  irrespective  of  the  prior 
adjudication  of  all  of  the  general  partners  individually. 
This  is  pointed  out  in  I  Remington  on  Bankruptcy, 
§57,  §82,  §84  and  §86. 

There  is  no  question  that  these  objectionable  feat- 
ures have  been  cured  by  the  1938  Amendment  of  Section 
5(i).  But  the  Section  5(i)  amendment  has  not  repealed 
other  sections  of  the  Act  not  inconsistent  therewith. 
Sections  5(a),  (b),  and  (c)  (providing  for  voluntary 
or  involuntary  petitions  by  or  against  the  partners 
individually,  as  a  partnership,  or  combined),  Section 
18  (requiring  a  partnership  petition),  and  Section  30 
(Rules,  Forms  and  Orders,  Form  4  of  which  sets  forth 
the  partnership  petition)  have  not  been  repealed  by 
implication. 

Courts  do  not  favor  repeal  of  long  established  prin- 
ciples of  law  by  implication,  and  the  legislature  will  be 
presumed  not  to  intend  such  a  result  unless  such  inten- 
tion is  made  clearly  to  apply  by  express  declaration 
and  necessary  implication  (50  Am  Jur,  Statutes,  §340 
at  p.  332).  Where  it  is  possible  to  do  so,  it  is  the 
duty  of  courts  to  adopt  that  construction  of  a  statutory 
provision  which  harmonizes  and  reconciles  it  with  other 
statutory  provisions  (50  Am  Jur,  Statutes,  §363  at  p. 
367). 

I  Remington  on  Bankruptcy,  §84,  in  discussing  the 
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difference  between  a  petition  for  adjudication  of  indi- 
vidual partners  and  the  partnership  itself  states: 

"But,  since  there  is  a  definite  distinction  be- 
tween the  adjudication  of  a  partnership  as  a  firm 
and  the  individual  bankruptcies  of  some  of  its 
members,  a  petition  seeking  partnership  adjudica- 
tion must  be  clearly  directed  to  that  end  if  it  is  to 
be  considered  for  the  purpose.  There  is  no  sanction 
for  an  anomalous  application  bearing  no  identifi- 
able indications  as  to  whether  it  is  directed  to 
partnership  bankruptcy  or  to  bankruptcy  of  some 
of  the  individual  partners." 

In  the  instant  case,  there  was  no  "anomalous  appli- 
cation" such  as  Remington  excoriates.  There  were  five 
individual  voluntary  petitions,  each  filed  on  official 
Bankruptcy  Form  No.  1.  Over  seven  months  later  there 
were   two   partnership  petitions    filed. 

The  first  petition  (Exhibit  1)  was  the  Trustee's 
petition  for  adjudication  of  the  partnership.  As  to  this 
petition,  appellee  sets  forth  an  argument  on  page  11 
of  his  brief  which  appears  both  inconsistent  and  ab- 
surd. The  Trustee  claims  that  this  petition  does  not 
qualify  as  a  "petition  initiating  a  proceeding  under 
this  act"  (the  language  of  §60a)  because  it  was  not 
an  ordinary  voluntary  or  involuntary  partnership  peti- 
tion. Whether  or  not  this  be  true,  it  was  the  first 
petition  of  any  type  which  requested  adjudication  of 
the  transferor- partnership.  It  would  thus  seem  that  the 
Trustee  seeks  a  very  narrow  construction  of  the  language 
of  §60a  in  order  to  exclude  the  petition  filed  on  March 
25,  1955.  At  the  same  time  the  Trustee  is  willing  to 
stretch  the  fabric  of  §60a  to  the  tearing  point  in  his 


attempt  to  have  the  same  language  cover  the  individual 
petitions  which  did  not  seek  the  adjudication  of  the 
transferor-partnership. 

In  any  case,  the  partnership  petition  filed  on  April 
12,  1955  (a  portion  of  Exhibit  5)  qualified  under  any- 
test  as  a  normal  voluntary  petition  seeking  adjudica- 
tion of  the  transferor-partnership.  This  petition  was 
executed  by  all  of  the  partners  on  official  Bankruptcy 
Form  No.  4,  entitled  ''Partnership  Petition."  A  separate 
filing  fee  was  exacted  for  the  partnership  petition 
(Exhibit  5). 

If  it  is  possible  to  construe  §5(i)  as  eliminating  any 
requirement  of  a  partnership  petition  for  a  partnership 
adjudication,  the  course  actually  followed  by  the  ap- 
pellee  represents  exactly  the  opposite  construction. 

However,  the  transferor's  susceptibility  to  adjudi- 
cation is  not  the  legal  equivalent  of  a  petition  for 
adjudication.  Thus,  even  if  it  be  true,  as  appellee  con- 
tends, that  automatic  partnership  adjudication  is  possi- 
ble under  §5(i)  of  the  Act,  that  avails  nothing  unless, 
as  a  necessary  corollary,  §60a  has  been  amended  by 
implication.  From  the  authorities  previously  cited,  it  is 
well  recognized  that  amendments  and  repealers  by 
implication  are  looked  on  with  disfavor  by  courts.  Par- 
ticularly is  this  so  when  it  is  possible  to  construe  the 
various  sections  harmoniously  with  each  other.  Assum- 
ing that  a  conflict  exists,  a  harmonious  construction 
is  that,  although  no  partnership  petition  is  necessary 
under  §5(i)  to  obtain  adjudication,  it  is  necessary  if 
the  Trustee  seeks  to  invoke  the  benefits  of  §60a. 
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This  is  particularly  true  because  the  four  months' 

period  is  a  judicial  prerequisite  of  the  Trustee's  cause 

of  action.  As  is  stated  in  Nadler's  Law  of  Bankruptcy, 

§643  at  page  573: 

"The  fifth  factor  of  a  voidable  preference  re- 
lates to  the  'four  months'  '  period  between  the 
making  of  the  transfer  and  the  filing  of  the  bank- 
ruptcy petition.  Seemingly  simple  and  clear  is  the 
statutory  provision  that  the  transfer  must  have 
been  made  'within  four  months  from  the  filing.' 
An  otherwise  voidable  preference  cannot  be  invali- 
dated where  the  bankruptcy  petition  had  been  filed 
after  the  expiration  of  this  four  months'   period." 

Illustrative  of  the  judicial  policy  favoring  the  stabil- 
ity of  transactions  beyond  the  four  months'  period  is  the 
case  of  Dworsky  vs.  Alanjay  Bias  Binding  Corporation, 
182   F.2d   803    (2    Cir.    1950).   Therein  it  is  stated: 

"We  do  so  because  we  think — although  the 
Rules  of  Civil  Procedure  should  be  liberally  con- 
strued— that  to  hold  otherwise  would  amount  to 
amending  Section  3  Sub.  b  of  the  Bankruptcy  Act. 
The  statute  which  makes  all  preferences  innocu- 
ous as  acts  of  bankruptcy  after  four  months  thus 
recognizes  the  interest  of  the  debtor  in  not  being 
adjudged  a  bankrupt  because  of  old  transfers  to 
creditors  and  that  of  the  creditor-transferees  in  not 
having  old  transfers  to  them  upset." 


11 


CONCLUSION 

A  transaction  is  not  preferential  unless  within  four 
months  of  the  petition  in  bankruptcy  of  the  transferor. 
This  requirement  is  as  jurisdictional  as  a  statute  of 
limitations.  The  record  clearly  shows  that  the  challenged 
transfers  were  not  within  four  months  of  the  petitions  in 
bankruptcy  of  the  transferor-partnership,  Alpine  Lodge. 
The  judgment  should  be  reversed. 

Respectfully  submitted, 

David  R.  Williams, 

Williams  &  Alley, 
1212  Failing  Building, 
Portland  4,  Oregon, 
For  Appellants. 
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BRIEF  OF  APPELLEE. 


Jurisdiction. 

The  District  Court  had  jurisdiction  of  the  action  for 
review  of  a  final  order  of  deportation  pursuant  to  Title 
28,  United  States  Code,  Section  2201,  and  Title  5,  United 
States  Code,  Section  1009,  as  alleged  in  the  complaint 
[R.  2]. 

This  Court  has  jurisdiction  to  review  the  judgment  of 
the  District  Court  [R.  11-16]  in  favor  of  the  defendant 
and  against  the  plaintiff,  and  upholding  the  deportation 
order  as  valid,  pursuant  to  the  provisions  of  Title  28, 
United  States  Code,  Sections  1291  and  1294(1),  the  judg- 
ment of  the  District  Court  being  a  final  order. 
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Statutes  and  Regulations  Involved. 

Section  241(a)(4)  of  the  Immigration  and  Nationality 
Act  [8  U.S.C  1251(a)(4)]  reads  as  follows: 
''§1251.     Deportable  aliens — General  classes 

(a)   Any  alien  in  the  United  States   (including  an 
alien  crewman)  shall,  upon  the  order  of  the  Attorney 
General,  be  deported  who — 
*     *     * 

(4)  is  convicted  of  a  crime  involving  moral  turpi- 
tude committed  within  five  years  after  entry  and 
either  sentenced  to  confinement  or  confined  therefor 
in  a  prison  or  corrective  institution,  for  a  year  or 
more,  or  who  at  any  time  after  entry  is  convicted  of 
two  crimes  involving  moral  turpitude,  not  arising  out 
of  a  single  scheme  of  criminal  misconduct,  regardless 
of  whether  confined  therefor  and  regardless  of 
whether  the  convictions  were  in  a  single  trial;" 
(emphasis  supplied). 

Section  211  of  the  California  Penal  Code  reads  as 
follows : 

"%211.     Robbery  defined 

Robbery  is  a  felonious  taking  of  the  personal  prop- 
erty in  the  possession  of  another,  from  his  person  or 
immediate  presence,  and  against  his  will,  accomplished 
by  means  of  force  or  fear." 

Statement  of  the  Case. 

At  the  hearings  before  the  Immigration  and  Naturali- 
zation Service  the  appellant  was  found  deportable  under 
Title  8,  United  States  Code,  Section  1251(a)(4),  on  a 
finding  of  conviction  of  "two  crimes  involving  moral  tur- 
pitude, not  arising  out  of  a  single  scheme  of  criminal 
misconduct." 


— 3— 

The  principal  question  on  this  appeal  is  whether  or  not 
the  two  crimes  of  which  appellant  was  convicted  arose 
out  of  a  "single  scheme"  or  whether,  as  the  District  Court 
so  held,  they  did  not  arise  out  of  a  single  scheme  of 
criminal  misconduct  and  therefore  appellant  was  de- 
portable. 

The  second  question  raised  in  Appellant's  Brief,  Point 
One  (App.  Br.  p.  4),  is  that  the  convictions  are  not  final 
and  therefore  cannot  be  the  basis  for  deportation,  because 
the  suspended  sentence  given  to  appellant  could  be  modified 
under  Section  1203.1  of  the  California  Penal  Code.  The 
deportation  statute  refers  to  the  word  "conviction"  and 
the  question  of  what  sentence  is  or  is  not  imposed  is  im- 
material and  no  further  treatment  of  this  point  is  made 
in  this  brief. 

The  facts,  as  found  by  the  District  Court,  in  affirming 
the  findings  of  the  Immigration  Service  are  not  in  dispute. 
The  Administrative  File  of  the  Immigration  Service  was 
offered  in  evidence  and  is  available  as  an  original  exhibit, 
in  this  Court.  This  file  indicates  that  plaintiff  was  con- 
victed on  July  9,  1957,  in  the  Superior  Court,  Los  An- 
geles County,  after  submission  of  the  matter  on  the 
transcripts,  of  two  counts  of  burglary,  first  degree,  under 
Section  211  of  the  California  Penal  Code.  According  to 
Count  One,  on  July  13,  1956,  plaintiff  and  three  others 
forceably  took  $100  in  cash  from  Herbert  Rosenberg. 
Count  Two  alleged  that  on  July  16,  1956,  plaintiff  and 
two  others  forceably  took  $300  in  cash  from  Eugene 
Charlotte,  while  armed  with  deadly  weapons  (2  revolv- 
ers). The  appellant  was  sentenced  for  the  term  prescribed 
by  law  for  the  crimes  which  the  judge  declared  to  be 
robbery  of  the  first  degree  (not  less  than  five  years  ac- 
cording to  Section  213  of  the  California  Penal  Code), 
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and  the  sentences  were  suspended  and  appellant  placed  on 
probation  for  five  years,  the  terms  of  probation  being-  that 
he  serve  the  first  six  months  in  the  County  Jail  and  make 
restitution  (Exhibit  2  to  the  Immigration  File  in  evidence, 
and  page  2  of  the  Special  Inquiry  Officer's  decision  of 
August  19,  1957). 

ARGUMENT. 

I. 

The  Two  Crimes  of  Robbery  Committed  on  July  13 
and  July  16,  1956,  of  Which  Appellant  Was  Con- 
victed, Did  Not  Arise  Out  of  a  Single  Scheme  of 
Criminal  Misconduct. 

There  are  three  cases  involving-  the  question  of  inter- 
pretation of  the  words  in  the  deportation  statute  under 
Section  1251(a)  (4)  "not  arising  out  of  a  single  scheme  of 
criminal  misconduct"  which  are  as  follows: 

Khan  v.  Barber,  253  F.  2d  547; 

Jeroniino  v.  Murff,  157  Fed.  Supp.  808; 

Miceli  V.  Landon,  238  F.  2d  864. 

The  above  cases  arrive  at  different  decisions,  depending 
upon  the  factual  situation  in  each  case,  and  it  would 
appear  that  the  issue  involved  is  one  largely  for  the  in- 
dividual determination  of  each  court,  case  by  case.  The 
Immigration  Service  concluded  that  the  crimes  did  not 
arise  out  of  a  single  scheme  of  criminal  misconduct,  and 
the  District  Court  in  its  findings  and  judgment  [R.  15] 
held  that  the  deportation  proceedings  were  in  accordance 
with  law. 

It  should  be  noted  here  that  the  crimes  occurred  on 
different  dates,  July  13  and  July  16;  that  the  robbery  was 
of  different  victims,  at  different  places;  that  difTerent  per- 
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sons  were  involved  in  the  carrying  out  of  the  crimes; 
and  that  different  methods  of  procedures  were  used,  the 
second  crime  being  carried  out  with  two  revolvers. 

In  the  Jeronimo  case,  the  court  denied  the  Govern- 
ment's motion  for  summary  judgment  and  held  that  the 
conviction  of  the  various  counts  of  the  indictment  con- 
stituted "a  single  criminal  plan"  and  that  all  the  acts 
were  part  of  "one  scheme."  There  the  two  convictions 
which  underlay  the  deportation  action  were  returned  dur- 
ing a  single  trial.  The  relationship  between  the  con- 
spiracy charge  in  Count  One  and  the  several  substantive 
counts,  taken  together  with  the  language  of  the  concluding 
paragraph  of  the  indictment  which  reads  ''all  of  the  acts 
and  transactions  alleged  in  each  of  the  several  counts  in 
this  indictment  are  connected  together  and  constitute  parts 
of  a  common  scheme  and  plan,"  was  such  that  the  very 
record  upon  which  the  Government  had  to  rely  to  prove 
the  convictions  in  turn  marked  them  as  evolving  from  a 
single  scheme.  There  is  of  course  no  such  language  in 
the  present  information. 

In  the  Khan  case,  where  the  alien  was  convicted  of 
willfully  attempting  to  evade  the  payment  of  federal  in- 
come tax  for  the  year  1946,  and  convicted  in  the  same 
prosecution  for  committing  the  same  offense  twelve 
months  later  in  connection  with  income  tax  due  for  1947, 
the  court  held  the  convictions  were  not  part  of  a  "single 
scheme"  within  the  same  statute  on  which  the  appellant 
is  here  sought  to  be  deported. 

In  the  Miceli  case,  printed  in  the  Federal  Reporter  as 
''Fitzgerald  v.  Landon,"  the  offenses  of  which  he  was 
convicted  were  (1)  "indecent  assault  and  battery  on  Carol 
Litano,  a  child  under  the  age  of  14,"  and  (2)  "during  the 
three  months  next,  before  the  making  of  this  complaint, 
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was  a  lewd,  wanton  and  lascivious  person  in  speech  and 
behavior."  In  that  case,  the  court  held  that  the  two 
offenses  were  incompatible  in  nature,  and  on  that  reason- 
ing they  were  held  to  be  separate  and  distinct  offenses 
and  not  arising  out  of  a  single  scheme. 

While  it  appears  that  the  appellant  submitted  the  case 
on  the  record,  it  is  clear  that  the  presentation  of  different 
evidence  was  necessary  to  prove  each  of  the  offenses 
charged  against  the  plaintiff  and  the  others  for  the  reasons 
indicated  in  the  distinctions  in  the  two  crimes  pointed  out 
above.  The  fact  that  the  two  offenses  followed  each  other 
closely  in  point  of  time  and  were  of  a  similar  character  is 
immaterial  and  does  not  automatically  make  them  a  part 
of  a  "single  scheme."  The  Immigration  Service  has 
reached  this  conclusion  in  many  of  its  interim  decisions. 

The  language  in  the  Khan  case,  in  which  Judge  Barnes 
of  the  Ninth  Circuit  wrote  the  opinion,  is  particularly 
applicable  to  this  case  and  is  as  follows : 

".  .  .  The  evidence  required  on  each  count  was 
necessarily  different,  and  referred  to  acts  occurring  a 
year  apart.  This,  alone,  is  persuasive  that  two  un- 
related crimes  were  charged.  In  the  absence  of  all 
evidence  to  the  contrary,  complete  crimes  committed 
on  differeing  dates  or  in  differing  places  are  con- 
sidered separate  and  different  crimes,  and  support 
separate  charges.  Could  the  defendant  in  this  case 
urge  that  there  was  but  one  substantive  offense 
charged  against  him,  and  hence  that  the  government 
was  required  to  choose  for  which  year  it  desired  to 
prosecute  a  defendant?     Obviously  not." 
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Conclusion. 

It  is  respectfully  submitted  that  the  decision  of  the 
District  Court,  affirming  the  decision  of  the  Board  of 
Immigration  Appeals  that  appellant  is  deportable,  be 
affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Richard  A.  Lavine, 
Assistant  U.  S.  Attorney, 
Chief  of  Civil  Division, 

Arline  Martin, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Havre  Division 

Civil  Action  No.  1798 

STEPHEN   GRANAT,   as  Administrator   of  the 
Estate  of  MARY  A.  O'KEEFE,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

PETITION  FOR  REMOVAL 

To  the  Honorable  United  States  District  Court  for 
the  District  of  Montana : 

Petitioner,  Walter  Schoepske,  defendant  in  the 
above-entitled  action,  respectfully  represents  as  fol- 
lows: 

1.  This  action  is  a  civil  action  for  damages  aris- 
ing out  of  an  automobile  collision  brought  by 
Stephen  Granat,  as  Administrator  of  the  Estate 
of  Mary  A.  O'Keefe,  deceased,  plaintiff,  against 
Walter  Schoepske,  defendant  and  petitioner  herein, 
in  the  District  Court  of  the  Seventeenth  Judicial 
District  of  the  State  of  Montana,  in  and  for  the 
County  of  Phillips,  and  is  now  pending  in  said 
Court. 

2.  This  petition  is  filed  within  twenty  (20)  days 
after  service  of  summons  upon  petitioner  in  said 
action  and  within  twenty  (20)  days  after  receipt  by 
petitioner  of  a  copy  of  the  complaint  filed  by  the 
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plaintiff  in  said  action,  setting  forth  the  claim  for 
relief  upon  which  said  action  is  based.  Attached 
hereto,  marked  Exhibit  "A,"  and  made  a  part 
hereof  is  a  copy  of  said  summons,  and  attached 
hereto,  marked  Exhibit  "B"  and  made  a  part  hereof 
is  a  copy  of  said  complaint.  Said  summons  and  com- 
plaint were  received  by  petitioner  through  the 
United  States  mails  at  Beloit,  Wisconsin,  on  the 
25th  day  of  November,  1955,  enclosed  in  an  envelope 
bearing  the  return  address  of  the  Secretary  of  State 
of  the  State  of  Montana.  No  other  process,  plead- 
ings, or  orders  have  been  served  upon  petitioner  in 
said  action. 

3.  The  matter  in  controversy  in  said  action  ex- 
ceeds the  sum  or  value  of  Three  Thousand  Dollars 
($3,000.00),  exclusive  of  interest  and  costs. 

Said  action  is  between  citizens  of  different  states. 
Plaintiff  was  at  the  time  of  commencement  of  said 
action,  and  still  is  a  resident  and  citizen  of  the  State 
of  Montana.  Petitioner  was  at  the  time  of  com- 
mencement of  said  action  and  still  is  a  citizen  and 
resident  of  the  State  of  Wisconsin. 

5.  Accompanying  this  petition  and  filed  herewith 
is  a  bond  with  good  and  sufficient  surety  conditioned 
that  the  defendant  will  pay  all  costs  and  disburse- 
ments and  incurred  by  reason  of  the  removal  pro- 
ceedings should  it  be  determined  that  the  case  was 
not  removable  or  was  improperly  removed. 

6.  Petitioner  will,  upon  the  filing  of  this  petition 
and  said  bond,  forthwith  give  written  notice  thereof 
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to  the  above-named  plaintiff:'  and  file  with  the  Clerk 
of  the  District  Court  of  the  Seventeenth  Judicial 
District  of  the  State  of  Montana,  in  and  for  the 
County  of  Phillips,  a  copy  of  this  petition,  by  all  of 
which  acts  the  above-entitled  cause  is  removed  from 
the  District  Court  of  the  Seventeenth  Judicial  Dis- 
trict of  the  State  of  Montana,  in  and  for  the  County 
of  Phillips,  to  the  above-entitled  District  Court  of 
the  United  States. 

Wherefore,  your  petitioner  prays  that  this  Hon- 
orable Court  assume  jurisdiction  of  the  above-en- 
titled cause,  and  that  said  District  Court  of  the 
Seventeenth  Judicial  District  of  the  State  of  Mon- 
tana shall  proceed  no  further  unless  the  case  is 
remanded. 

WALTER  SCHOEPSKE, 

By  /s/  EDW.  ALEXANDER, 
His  Duly  Authorized 
Attorney. 

HALL,  ALEXANDER  & 
BURTON, 

By  /s/  EDW.  ALEXANDER, 

Attorneys  for  Defendant. 

Duly  verified. 


6  Stephen  Granat,  etc. 

EXHIBIT  B 

In  the  District  Court  of  the  Seventeenth  Judicial 
District  of  the  State  of  Montana  in  and  for  the 
County  of  Phillips 

No.  .. 

STEPHEN  GRANAT,  as  Administrator  of  the 
Estate  of  MARY  A.  O'KEEPE,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

COMPLAINT 

Plaintiff:  complains  and  for  cause  of  action  against 
the  defendant  alleges: 

1. 

That  Mary  A.  O  'Keef e  died,  intestate,  near  Malta, 
Phillips  County,  Montana,  on  August  30th,  1955. 

2. 

That,  by  an  order  duly  given  and  made,  in  the 
above-entitled  Court,  in  the  matter  of  the  estate  of 
Mary  A.  O  'Keef e,  deceased,  on  the  23rd  day  of  Sep- 
tember, 1955,  the  plaintiff,  Stephen  Granat,  was 
ai:)pointed  Administrator  of  said  estate,  and  he  fur- 
nished a  good  and  sufficient  bond  as  ordered  by  the 
Court,  took  the  oath  of  his  office  and  Letters  of 
Administration  were  issued  to  him,  have  not  been 
revoked  and  he  continues  to  be  the  Administrator  of 
the  estate  of  Mary  A.  O'Keefe,  deceased. 
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3. 

That,  on  the  30th  day  of  August,  1955,  there  was, 
had  been  and  continued  to  be  a  public  highway, 
which  was,  is  and  continues  to  be  a  much-travelled 
highway,  which  was  and  is  known  as  U.  S.  Highway 
Number  2,  rmming  between  the  cities  and  towns 
of  Malta,  Saco,  Hinsdale  and  Glasgow,  Montana, 
and  easterly  and  westerly  from  said  places  and  on 
the  30th  day  of  August,  1955,  at  the  time  of  the 
casualty  hereinafter  mentioned  and  described,  said 
highway  was  a  hard  surfaced  highway,  dry  and 
composed  of  black-top  of  a  width  of  22  feet  from 
shoulder  to  shoulder,  and,  at  the  point  of  the  said 
casualty,  there  was  a  bridge  in  the  highway  of  the 
same  width  as  the  black  top.  That,  approaching  said 
bridge  from  the  West  on  said  highway,  the  bridge 
was  visible  for  several  hm:idred  feet  but  immedi- 
ately to  the  East  of  said  bridge  there  was  a  rise  in 
the  highway,  followed  by  a  depression  so  that  ap- 
proaching traffic  from  the  East  of  said  bridge  could 
not  be  seen  by  drivers  from  the  West,  while  the 
vehicles  were  in  the  low  part  of  the  depression  to 
the  East  of  said  bridge.  (That  at  the  high  point 
to  the  East  of  said  bridge  there  was  on  the  north- 
erly side  of  said  highway  a  warning  sign  on  said 
day  of  the  casualty  warning  drivers  of  vehicles  going 
westward  that  there  were  narrow  bridges  in  the 
highway  to  the  West  of  said  warning  sign,  which 
warning  sign  was  plainly  visible  to  all  drivers  oper- 
ating their  vehicles  in  a  westerly  direction  approach- 
ing the  aforesaid  bridge  where  the  casualty  herein- 
after mentioned  and  described  occurred.)  That  from 
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said  bridge,  both  easterly  and  westerly  the  center  line 
of  said  highway  was  plainly  marked  with  a  white- 
painted  line  along  the  center  of  said  highway.  That, 
in  the  exercise  of  ordinary  care,  drivers  of  vehicles 
could  pass  each  other  in  safety  on  said  bridge. 

4. 

That,  on  the  30th  day  of  August,  1955,  Mary  A. 
O  'Keef  e  was  driving  her  automobile  along  said  high- 
way at  about  the  hour  of  9 :30  a.m.  of  said  day ;  that 
plaintiff  is  informed  and  believes  and  therefore  al- 
leges that  she  was  driving  and  operating  said  auto- 
mobile in  a  careful  and  prudent  manner,  keeping 
a  careful  lookout  ahead  of  her,  guiding  said  auto- 
mobile along  the  southerly  half  of  said  highway  as 
she  was  driving  easterly  thereon,  keeping  the  auto- 
mobile she  was  driving  under  complete  control  and 
driving  at  a  speed  of  approximately  and  no  more 
than  forty-five  miles  per  hour  as  she  approached 
and  entered  the  bridge  in  the  highway  aforesaid  and 
she  continued  so  to  drive  until  the  collision  herein- 
after complained  of  occurred. 

5. 
That  the  day  of  August  30th,  1955,  was  clear  and 
as  plaintiff  is  informed  and  believes  and  therefore 
alleges,  at  the  time  of  and  before  said  collision,  the 
highway  immediately  on  each  side  of  said  bridge 
was  free  from  obstruction  to  the  view  of  drivers 
using  said  highway;  at  the  time  that  Mary  A. 
O  'Keef  e  guided  her  automobile  toward  the  approach 
and  as  she  entered  said  bridge,  her  automobile  was 
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in  plain  sight  of  the  defendant,  who  was  then  and 
there  coming  over  the  high  point  to  the  East  and 
driving  in  a  westerly  direction  toward  said  bridge. 

6. 

That,  at  said  time  and  place,  the  defendant  was 
driving  his  automobile  westerly  from  the  said  high 
point  toward  said  bridge  in  a  careless  and  negligent 
manner,  as  hereinafter  explained  and  he  guided  and 
drove  his  automobile  with  great  force  and  reckless- 
ness into  collision  with  the  automobile  driven  by 
Mary  A.  O'Keefe  as  she  had  reached  a  point,  with 
her  automobile,  near  the  easterly  end  of  said  bridge. 

7. 
That  the  plaintiff  is  informed  and  believes  and 
therefore  alleges  that  the  careless  and  negligent  acts 
and  omissions  of  the  defendant,  Walter  Schoepski, 
were: 

(a)  Said  defendant  operated  and  drove  his  auto- 
mobile without  keeping  a  proper  or  any  lookout  as 
he  approached  and  came  to  the  place  of  the  collision 
aforesaid. 

(b)  Said  defendant  negligently,  carelessly,  and 
recklessly  failed  and  omitted  to  observe  where  he 
was  driving  as  he  approached  and  collided  with  the 
automobile  driven  by  Mary  A.  O'Keefe. 

(c)  He  negligently  and  carelessly  permitted  his 
automobile  to  be  violently  propelled  into  and  against 
the  automobile  which  Mary  A.  O'Keefe  was  driving. 
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(d)  That  said  defendant  (failed  to  heed  said 
warning  sign  as  he  reached  the  high  point  to  the 
East  of  said  bridge  and  failed  to  slow  down  or 
slacken  his  speed)  and  he  then  and  there  completely 
failed  to  have  and  keep  his  automobile  under  con- 
trol. 

(e)  He  negligently  and  carelessly  drove  and 
swerved  his  automobile  from  the  northerly  to  the 
southerly  side  of  the  highway  and  suddenly  and 
without  warning  drove  into  the  path  of  Mary  A. 
O'Keefe's  automobile  as  she  was  then  and  there 
approaching  from  the  West  and  when  she  was  less 
than  ten  feet  from  him  on  her  own  and  the  southerly 
side  of  said  highway  on  the  bridge  aforesaid. 

(f)  That  said  defendant  negligently  and  care- 
lessly operated  his  automobile  at  a  speed  of  more 
than  sixty  miles  per  hour  (after  he  observed  said 
warning  sign  at  the  high  point  to  the  East  of  said 
bridge)  which  speed  was  greater  than  was  reason- 
able and  proper  under  the  conditions  described  and 
he  crashed  his  automobile  into  the  automobile  then 
being  driven  by  Mary  A.  O'Keefe,  when  there  was, 
then  and  there  more  than  twelve  feet  of  clear  driv- 
ing space  on  said  bridge  where  he  could  have  guided 
his  automobile  past  the  automobile  then  being  driven 
by  Mary  A.  O'Keefe  with  perfect  safety. 

8. 
That,  as  the  direct  and  proximate  result  of  the 
aforesaid  careless  and  negligent  driving  and  acts 
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and  omissions  of  the  said  defendant,  Walter  Schoep- 
ski, Mary  A.  O'Keefe  was  knocked  violently  about 
inside  the  automobile  she  was  then  and  there  driv- 
ing and  she  sustained  a  crushed  chest,  fracture  of 
the  shoulder  and  right  leg,  a  violent  concussion  of 
the  brain  and  a  basal  skull  fracture  and  fracture 
of  the  cervical  vertebraes  of  her  spine,  as  a  proxi- 
mate result  of  which  Mary  A.  O'Keefe  died  at  the 
place  of  the  casualty  on  the  30th  day  of  August, 
1955. 

9. 
That  immediately  before  said  collision,  as  plain- 
tiff is  informed  and  believes  and  therefore  alleges, 
Mary  A.  O'Keefe  was  in  good  health  and  uninjured 
and  she  had  a  life  expectancy  of  31  years  and  up- 
ward, during  which  time  her  husband  and  children 
would  have  received  pecuniary  benefits  from  her 
during  her  continued  life  and  she  had  been  and 
would  have  continued  to  be  during  the  remainder 
of  her  life  a  devoted  wife  and  mother  to  her  hus- 
band and  children;  she  was  a  graduate  pharmacist 
and  a  housewife,  who  had  been  and  would  have  con- 
tinued to  assist  her  husband  with  the  operation  and 
management  of  his  farm  and  with  the  care  of  their 
children,  and  as  the  proximate  result  of  the  afore- 
said negligence  and  carelessness  of  the  defendant, 
her  husband  and  children  have  been  deprived  of 
said  pecuniary  benefits  and  have  forever  lost  and 
been  deprived  of  her  care,  comfort,  advice  and  so- 
ciety to  their  great  damage  in  the  sum  of  one  hun- 
dred five  thousand  dollars  ($105,000.00). 
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10. 
That  by  reason  of  the  death  of  Mary  A.  O'Keefe 
her  heirs  were  required  to  incur  expense  for  her 
funeral  in  the  reasonable  sum  of  $1,879.08,  and  thus 
they  have  sustained  special  damage  in  said  sum  and 
amount. 

11. 

That  Mary  A.  O'Keefe  was  bom  April  17th,  1919 ; 
she  was  married  November  15th,  1945,  to  Raymond 
O'Keefe  who  survives  her;  they  have  two  children 
surviving  her,  to  wit:  Michael  John  Thomas 
O  'Keef  e,  who  was  born  March  12th,  1947,  and  Mary 
Jane  Catharine  O'Keefe,  who  was  born  April  18th, 
1950 ;  that  her  husband,  Raymond  O  'Keef  e,  was  born 
March  5th,  1908.  That,  as  such  administrator,  the 
plaintiff  brings  and  prosecutes  this  action  as  the 
personal  representative  of  Mary  A.  O'Keefe  for 
the  benefit  of  the  surviving  widower,  Raymond 
O'Keefe,  and  children,  the  above-named  son  and 
daughter. 

12. 

That  all  of  said  damages  sustained  by  the  afore- 
said heii^,  who  are  all  of  the  heirs  of  Mary  A. 
O'Keefe,  deceased,  were  proximately  caused  by  the 
aforesaid  careless,  negligent  and  reckless  conduct, 
acts  and  omissions  of  the  defendant,  Walter 
Schoepski. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  One  Hundred  Six  Thou- 
sand Eight  Hundred  Seventy-nine  and  08/100  Dol- 
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lars  ($106,879.08),  and  for  his  costs  in  this  action 

expended. 

HARRISON  AND  GRANAT, 
DOEPKER  &  HENNESSEY, 

By  M.  J.  DOEPKER, 

Attorneys  for  Plaintiff. 

Duly  verified. 

[Endorsed]  :    Piled  December  12,  1955. 


[Title  of  District  Court  cind  Cause.] 

ANSWER 

Eor  his  answer  to  plaintiff's  complaint,  the  de- 
fendant, Walter  Schoepski,  whose  name  is  properly 
spelled  Walter  Schoepske,  shows  and  alleges: 

First  Defense 

That  the  complaint  fails  to  state  a  claim  against 
defendant  upon  which  relief  can  be  granted. 

Second  Defense 

Defendant  admits  and  denies  the  allegations  of 
said  complaint  as  follows : 

1.  Admits  the  allegations  of  paragraphs  1  and 
2  of  said  complaint. 

2.  Admits  the  allegations  of  paragraph  3  of  said 
complaint  save  and  except  that  defendant  denies 
any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  exact  width  of  said  highway  from 
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shoulder  to  shoulder  and  denies  that  approaching 
traffic  from  the  east  of  said  bridge  could  not  be  seen 
by  drivers  from  the  west,  at  least  while  traffic  from 
the  east  was  within  five  hundred  feet  of  said  bridge ; 
denies  that  the  bridge  described  in  plaintiff's  com- 
plaint was  a  '^narrow"  bridge,  if  by  said  allegation 
the  plaintiff  intends  to  allege  that  there  was  less 
room  for  the  passage  of  vehicles  over  said  bridge 
than  there  was  on  the  remainder  of  the  highway 
either  east  or  west  from  said  bridge  and  denies  that 
the  center  line  of  said  highway  was  plainly  marked 
with  a  white  painted  line,  alleging  the  fact  to  be  as  it 
is  that  said  white  line  was  an  intermittent  or  broken 
line. 

3.  Admits  that  on  the  30th  day  of  August,  1955, 
Mary  A.  O'Keefe  was  driving  an  automobile  along 
the  highway  described  in  plaintiff's  complaint  at 
about  the  hour  of  9:30  a.m.  of  said  day  and  denies 
the  remaining  allegations  in  paragraph  4  of  said 
complaint. 

4.  Admits  the  allegations  of  paragraph  5  of  said 
complaint  save  and  except  that  the  defendant  spe- 
cifically denies  that  defendant  was  then  and  there 
coming  over  the  high  point  to  the  east  of  said  bridge 
at  the  time  that  Mary  A.  O'Keefe  in  her  said  auto- 
mobile entered  said  bridge. 

5.  Denies  the  allegations  of  paragraph  6  of  said 
complaint. 

6.  Denies  the  allegations  of  paragraph  7  of  said 
complaint. 
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7.  Denies  the  allegations  of  paragraph  8  of  said 
complaint  except  what  this  defendant  admits  that 
Mary  A.  O'Keefe  did  sustain  some  serious  and  fatal 
injury  at  the  time  and  place  set  forth  in  said  com- 
plaint and  admits  that  said  Mary  A.  O'Keefe  died 
at  the  place  of  the  casualty  on  the  30th  day  of 
August,  1955. 

8.  Specifically  denies  that  as  the  proximate  re- 
sult of  any  negligence  and  carelessness  of  the  de- 
fendant, the  husband  and  children  of  said  Mary  A. 
O'Keefe  have  been  deprived  of  pecuniary  benefits 
or  that  as  a  proximate  result  of  any  negligence  or 
any  carelessness  of  the  defendant,  they  have  been 
deprived  of  her  care,  comfort,  advice  and  society 
in  any  sum  and  denies  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  of  paragraph  9  of  said  com- 
plaint. 

9.  Denies  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  allega- 
tions of  paragraphs  10  and  11  of  said  complaint. 

10.  Denies  the  allegations  of  paragraph  12  of 
said  complaint. 

Third  Defense 

That  at  the  time  and  place  set  forth  in  plaintiff's 
complaint  Mary  A.  O  'Keef  e  so  negligently  and  care- 
lessly drove  and  operated  the  Buick  automobile 
which  she  was  then  and  there  driving  in  an  easterly 
direction  as  to  cause  the  same  to  violently  collide 
with  the  automobile  which  defendant  was  then  diiv- 
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ing  in  a  general  westerly  direction  and  on  defend- 
ant's own  right-hand  side  of  said  highway;  and, 
that  any  damages  sustained  by  the  plaintiff  as  the 
personal  representative  of  said  Mary  A.  O'Keefe, 
for  the  benefit  of  the  surviving  widower  and  chil- 
dren, or  otherwise,  at  the  time  and  place  and  on 
the  occasion  set  forth  in  plaintiff's  complaint  were 
caused,  or  were  contributed  to,  by  the  negligence, 
fault,  and  want  of  care  on  the  part  of  Raymond 
O'Keefe,  the  owner  of  said  Buick  automobile,  and 
on  the  part  of  said  Mary  A.  O'Keefe,  herself,  and 
not  by  any  negligence  or  fault  or  want  of  care  on 
the  part  of  this  defendant. 

Counterclaim 

For    his    counterclaim,    the    defendant,    Walter 
Schoepske,  alleges: 

I. 

Adopts  by  reference  the  allegations  of  paragraph 
2  of  plaintiff's  complaint. 

II. 
That  on  August  30,  1955,  at  about  9:30  o'clock 
in  the  morning,  the  defendant  was  driving  his  auto- 
mobile, a  1952  Pontiac,  in  a  westerly  direction  on 
U.  S.  Highwa}^  No.  2  in  Phillips  County,  Montana, 
and  his  automobile  had  reached  a  bridge  located 
about  twelve  (12)  miles  east  of  Malta,  Montana, 
over  which  bridge  the  highway  passes;  that  at  the 
same  time,  one  Mary  O'Keefe  was  dri^dng  a  1955 
Buick,  owned  by  her  husband,  Raymond  O'Keefe, 
who  was  riding  in  the  automobile,  in  an  easterly 
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direction  on  said  U.  S.  Highway  No.  2,  and  that  the 
automobiles  collided  on  said  bridge. 

III. 

That  the  collision  was  caused  by  the  negligence 
of  Mary  O'Keefe,  who  was  driving  the  automobile 
for  her  husband,  who  was  riding  therein,  and  that 
she 

1.  Failed  to  keep  a  proper  lookout  prior  to  and 
at  the  place  where  the  collision  occurred; 

2.  Drove  the  Buick  automobile  on  the  wrong 
side  of  the  highway; 

3.  Drove  the  Buick  automobile  into  the  Pontiac 
automobile,  which  was  on  its  proper  side  of  the 
road; 

4.  Drove  the  automobile  after  drinking  intoxicat- 
ing beverages; 

5.  Drove  the  Buick  automobile  at  an  excessive 
rate  of  speed  under  the  circumstances. 

IV. 

That  as  a  result  of  the  negligence  of  Mary 
O'Keefe,  in  causing  the  collision  as  stated  above, 
Walter  Schoepske  was  rendered  unconscious  and 
suffered  many  injuries,  consisting,  among  other 
things,  of  (a)  compound  fractures  of  the  left  leg, 
(b)  head  injuries,  and  (c)  broken  ribs. 

V. 

That  in  the  reasonable  treatment  of  his  injuries, 
Walter  Schoepske  was  required  to  employ  skilled 
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physicians  and  surgeons,  and  he  incurred  obliga- 
tions for  such  services  in  the  amount  of  $400.00  to 
the  date  of  the  filing  of  this  counterclaim,  and  he 
will  be  required  to  expend  large  sums  of  money  in 
the  future  for  the  services  of  physicians  and  sur- 
geons in  the  reasonable  treatment  of  his  injuries. 

VI. 

That  further,  in  the  reasonable  treatment  of  his 
injuries,  Walter  Schoepske  was  hospitalized  and  in- 
curred obligations  for  such  hospital  services  in  the 
amount  of  $867.99  to  the  date  of  the  filing  of  this 
counterclaim,  and  he  vdW  be  required  to  expend 
large  sums  of  money  in  the  future,  in  the  reason- 
able treatment  of  his  injuries. 

VII. 

That  at  the  time  Walter  Schoepske  was  injured, 
as  aforesaid,  he  was  in  reasonably  good  health,  able- 
bodied,  steadily  and  gainfully  employed,  and  earn- 
ing $110.00  per  week,  and  that  defendant  was  un- 
able to  work  and  has  lost  $3,190.00  in  wages  to  the 
date  of  the  filing  of  this  counterclaim. 

VIII. 

That  as  a  result  of  his  injuries,  Walter  Schoepske 
will  be  permanently  crippled  and  disabled  in  a  de- 
gree which  cannot  be  accurately  estimated  at  this 
time,  and,  therefore,  he  respectfully  requests  per- 
mission to  amend  this  counterclaim,  by  inserting 
herein  his  loss  of  future  earnings  prior  to  the  trial 
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of  this  cause  and  at  a  time  when  he  can  more  ac- 
curately estimate  them. 

IX. 

That  Walter  Schoepske  has  suffered,  is  suffering 
and  will  continue  to  suffer  great  physical  pain, 
mental  agony,  anguish  and  humiliation  by  virtue 
of  his  injuries,  as  aforesaid,  and  he  will  permanently 
suffer  therefrom  to  his  general  damage  in  the 
amount  of  $35,000.00. 

Wherefore,  defendant  demands : 

1.  That  plaintiff's  complaint  be  dismissed  and 
plaintiff  take  nothing  by  this  action. 

2.  That  defendant  have  judgment  against  plain- 
tiff on  his  counterclaim  for  the  sum  of  $39,447.99, 
as  and  for  his  general  and  special  damages,  and  for 
defendant 's  costs  and  disbursements  incurred  in  and 
by  reason  of  this  action. 

HALL,  ALEXANDER  & 

BURTON, 
ANGLAND  &  MARRA, 

By  /s/  EDW.  ALEXANDER, 
Of  Coimsel, 

Attorneys  for  Defendant. 

Affidavit  of  mail  attached. 
[Endorsed] :    Filed  May  3, 1956. 
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[Title  of  District  Court  and  Cause.] 

REPLY 

For  his  Reply  to  defendant 's  Counterclaim,  which 
is  designated  as  such  in  his  Answer,  the  plaintiff 
admits,  denies  and  alleges : 

First  Defense 

I. 

Admits  the  allegations  of  paragraph  I  which  was 
adopted  from  plaintiff's  complaint. 

II. 

Admits  the  allegations  of  paragraph  II  of  defend- 
ant's Counterclaim  except  that  plaintiff  denies  that 
the  1955  Buick  mentioned  in  said  paragraph  was 
owned  by  her  husband,  Raymond  O'Keefe,  and  in 
this  connection  alleges  that  said  automobile  was 
owned  by  Mary  A.  O'Keefe. 

III. 

Denies  the  allegations  of  paragraph  III  of  de- 
fendant's Counterclaim,  save  and  except  that  plain- 
tiff admits  that  the  husband  of  Mary  A.  O'Keefe 
was  riding  in  her  automobile  at  the  time  and  place 
of  the  collision. 

IV. 

Denies  specifically  that  as  a  result  of  any  negli- 
gence whatsoever  of  Mary  O'Keefe  the  collision 
mentioned  in  paragraph  IV  was  caused ;  admits  that 
Walter  Schoepske  was  injured  in  said  collision  but 
alleges  that  he  does  not  have  any  knowledge,  suf- 
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ficieiit  to  form  a  belief  as  to  the  nature  and  extent 
of  his  injuries  but  specifically  denies  that  any  in- 
juries received  by  said  Walter  Schoepske  were  in 
any  manner  or  degree  caused  or  contributed  to  by 
any  negligent  or  careless  act  or  omission  of  the  said 
Mary  A.  O'Keefe. 

y. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
paragraph  V  of  defendant's  Counterclaim,  but  spe- 
cifically denies  that  the  said  Walter  Schoepske  was 
required  to  employ  or  will  be  required  to  (^nploy 
physicians  and  surgeons  or  incur  any  expense  what- 
soever by  reason  of  any  negligence  whatsoever  of 
the  said  Mary  A.  O'Keefe. 

VI. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
paragraph  VI  of  defendant's  counterclaim,  but  spe- 
cifically denies  that  the  said  Walter  Schoepske  was 
hospitalized  or  incurred  obligations  for  such  serv- 
ices by  reason  of  any  negligence  whatsoever  of  the 
said  Mary  A.  O'Keefe. 

VII. 

Denies  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  allegations  of 
paragraph  VII  of  defendant's  counterclaim,  but 
specifically  denies  said  Walter  Schoepske  was  in- 
jured, damaged  or  lost  any  wages  whatsoever  or 
any  earnings  whatsoever  by  reason  of  any  negligent 
act  or  omission  whatsoever  of  Mary  A.  O'Keefe. 
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VIII. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  paragraph 
VIII  of  Defendant's  Counterclaim  but  specifically 
denies  that  the  said  Walter  Schoepske  was,  in  any 
manner  crippled,  disabled  or  that  he  will  lose  any 
earnings  Avhatsoever  by  reason  of  any  negligent  act 
or  omission  whatsoever  of  Mary  A.  O'Keefe. 

IX. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  of 
paragraph  IX  of  Defendant's  Counterclaim  and 
specifically  denies  that  Walter  Schoepske  has  suf- 
fered damage  in  any  sum  or  amount  whatsoever  as 
a  proximate  result  of  any  negligent  act  or  omission 
or  any  negligence  whatsoever  of  Mary  A.  O'Keefe. 

Second  Defense 

Plaintiff  denies  generally  each  and  every  allega- 
tion, matter  or  thing  in  the  nature  of  new  and/or 
affirmative  matter,  contained  in  the  defendant, 
Walter  Schoepske 's  Counterclaim,  which  has  not 
been,  in  the  foregoing  First  Defense  specifically  ad- 
mitted or  denied. 

Third  Defense 

That  at  the  time  and  place  described  in  defend- 
ant's counterclaim  the  defendant,  Walter  Schoepske, 
so  negligently  and  carelessly  drove  and  operated  the 
1952  Pontiac  automobile  which  he  owned  along 
U.  S.  Highway  No.  2  in  a  westerly  direction  with- 
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out  keeping  any  lookout,  without  any  control,  and 
negligently  and  carelessl}^  swerved  his  automobile 
from  the  northerly  to  the  southerly  side  of  the  high- 
way into  collision  with  the  automobile  owned  and 
being  then  and  there  driven  by  Mary  A.  O'Keefe 
who,  at  all  times  w^as  driving  her  automobile  on  her 
own  right-hand  side  of  the  highway  and  any  dam- 
ages sustained  by  the  defendant  at  the  time  and 
place  described  in  defendant's  counterclaim  were 
caused  or  were  contributed  to  as  the  proximate  re- 
sult of  the  negligence,  wrongful  conduct,  fault  and 
carelessness  of  Walter  Schoepske  himself  and  not 
by  any  negligence  of  Mary  A.  O'Keefe  or  any  of 
the  occupants  of  her  automobile  at  said  time  and 
place. 

Fourth  Defense 

That  defendant's  counterclaim  fails  to  state  a 
claim  against  plaintiff,  as  Administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  deceased,  or  otherwise, 
upon  which  relief  can  be  granted. 

Wherefore,  plaintiff  demands  judgment  that  de- 
fendant's Counterclaim  herein  be  dismissed  at  his 
costs  and  that  he  take  nothing  thereby.  That  he  have 
the  relief  demanded  in  his  Complaint. 

HARRISON  &  GRANAT, 
DOEPKER  &  HENNESSEY, 

By  /s/  M.  J.  DOEPKER, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :    Filed  May  24,  1956. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Montana,  Havre  Division 

Civil  No.  1798 

STEPHEN   GRANAT,   as   Administrator   of   the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

Civil  No.  1799 

STEPHEN    GRANAT,   as   Administrator   of   the 
Estate  of  Mary  A.  O  'Keef e,  Deceased, 

Plaintiff, 
vs. 

WALTER  SCHOEPSKI, 


Defendant. 


Civil  No.  1800 
RAYMOND  O'KEEFE, 

vs. 
WALTER  SCHOEPSKI, 


Plaintiff, 


Defendant. 


PLAINTIFF'S  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Now  come  the  plaintiffs  above  named,  after  the 
causes  named  were  consolidated  for  trial  and  re- 
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spectfully  request  the  Court  to  make  the  following 
Findings  of  Fact  and  Conclusions  of  Law  after  said 
causes  were  tried  to  the  Court,  sitting  without  a 
jury: 

Findings  of  Fact 

1.  At  all  times  herein  mentioned  the  plaintiff, 
Stephen  Cranat,  as  Administrator  of  the  Estate  of 
Mary  A.  O'Keefe,  deceased,  was  and  he  is  and  con- 
tinues to  be  the  administrator  of  said  estate  and  was 
a  citizen  of  the  State  of  Montana,  appointed  by  the 
District  Court  of  the  Seventeenth  Judicial  District 
of  the  State  of  Montana,  in  and  for  the  County  of 
Phillips;  that  plaintiff  Raymond  O'Keefe  is  and 
has  been  a  citizen  and  resident  of  the  Dominion  of 
Canada;  that  defendant,  Walter  Schoepski,  is  and 
has  been  a  citizen  and  resident  of  the  State  of  Wis- 
consin. 

That  the  amount  involved  in  each  of  the  above- 
named  controversies,  exclusive  of  interest  and  costs, 
exceeds  three  thousand  dollars. 

2.  That,  on  the  30th  day  of  August,  1955,  there 
was,  had  been  and  continues  to  be  a  public  highway 
known  as  U.  S.  Highway  Number  2,  which  ran  be- 
tween the  cities  and  towns  of  Havre,  Malta,  Glas- 
gow, Montana,  and  Williston,  North  Dakota ;  at  the 
point  of  the  collision  which  occurred  on  that  day  on 
a  bridge  approximately  twelve  miles  easterly  from 
the  City  of  Malta  and  for  several  miles  easterly 
and  westerly  therefrom  the  highway  was  a  hard 
surfaced  highway,  approximately  22  feet  wide  with 
black  top  surfacing  and  shoulders  running  along 
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said  black  top,  which  black  top  was  19  feet  wide 
and  the  surface  of  said  bridge  measured  19  feet 
wide  between  bridge  timbers  forming  the  base  of 
bridge  railings  constructed  along  the  northerly  and 
southerly  sides  of  said  bridge  and  extending  for  an 
over-all  length  of  96  feet  in  an  easterly  and  westerly 
direction  in  said  highway. 

3.  That  the  highway  was  straight  on  each  side 
of  said  bridge  easterly  and  westerly  for  more  than 
five  hundred  feet  and  on  the  said  day  the  highway 
was  dry  and  the  weather  was  clear  with  visibility 
unlimited  at  and  before  the  time  of  the  collision; 
approaching  said  bridge  from  the  West  on  said 
highway  the  bridge  was  visible  for  several  hundred 
feet;  that  immediately  to  the  East  of  said  bridge 
there  was  a  rise  in  the  highway,  followed  by  a  de- 
pression so  that  vehicles  approaching  from  the  East 
of  said  bridge  were  invisible  to  drivers  approaching 
said  bridge  from  the  West,  while  such  vehicles  were 
in  the  low  part  of  the  depression  to  the  East  of  said 
bridge;  that  at  the  high  point  to  the  east  of  said 
bridge  there  was  on  the  northerly  side  of  said  high- 
way a  warning  sign  on  the  day  of  the  collision  con- 
taining the  words  "narrow  bridges  next  ten  miles"; 
there  were  no  other  signs  erected  by  or  under  the 
authority  of  the  Montana  State  Highway  Depart- 
ment in  the  immediate  vicinity  of  said  bridge  direct- 
ing operators  of  vehicles  to  slow  down  or  naming 
a  minimum  or  maximum  speed  regulation  in  the 
vicinity  of  said  bridge  on  the  30th  day  of  August, 
1955;  the  center  line  of  said  highway  was  marked 
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by  center  lines  in  the  vicinitj^  of  said  bridge  with  no 
center  line  marking  on  the  surface  of  said  bridge. 

4.  That  on  the  30th  day  of  August,  1955,  Mary 
A.  O'Keefe,  an  experienced  driver,  was  driving  a 
Buick  automobile,  which  she  owned  along  highway 
No.  2  toward  said  bridge ;  she  had  left  Havre,  Mon- 
tana, at  approximately  6 :40  a.m.  Mountain  Standard 
Time,  and  drove  continually  to  the  bridge  approxi- 
mately 12  miles  east  of  Malta,  Montana,  arriving 
at  the  bridge  at  approximately  9:10  a.m.;  Mary 
O  'Keef e  was  driving  her  automobile  carefully,  guid- 
ing it  along  the  right-hand  side  of  the  highway  and 
keeping  a  careful  lookout  ahead  of  her;  her  hus- 
band, Raymond  O'Keefe,  and  their  two  children 
were  riding  in  the  automobile  with  her ;  she  had  her 
automobile  under  control,  prior  to  the  collision,  and 
she  entered  on  said  bridge  on  the  southerly  half 
thereof  and  continued  thereon  until  the  collision 
with  a  Pontiac  automobile  approximately  two-thirds 
across  said  bridge  from  the  West;  that  she  was 
rendered  unconscious  in  said  collision  and  said 
Buick  automobile  continued  easterly,  without  her 
control,  and  after  rubbing  along  the  southerly  side 
of  the  bridge  curved  around  to  the  northerly  side 
off  the  highway  and  over  a  borrow  pit  or  ditch  at 
the  easterly  end  of  said  bridge  where  it  stopped. 

5.  That  on  the  30th  day  of  August,  1955,  Walter 
Schoepski  was  driving  a  Pontiac  automobile,  which 
he  owned,  along  said  highway  No.  2  toward  said 
bridge;  he  had  left  Williston,  North  Dakota,  before 
daylight  and  drove  continuously  until  he  arrived 
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at  said  bridge  approximately  two  hundred  ten  miles 
from  Williston,  North  Dakota ;  he  observed  the  high- 
way sign  and  learned  therefrom  that  there  were 
narrow  bridges  ahead  of  him ;  coming  over  the  high 
point  approximately  450  feet  from  the  bridge  he 
saw  the  bridge  and  a  Buick  automobile  coming  to- 
ward the  bridge  from  the  West  as  he  came  down 
the  incline  toward  the  bridge  from  the  East  and 
knew  that  the  Buick  automobile  would  reach  the 
bridge  before  he  would;  there  was  nothing  about 
the  driving  of  the  Buick  automobile,  as  he  came 
down  the  incline  and  onto  the  bridge  which  caused 
him  any  concern;  he  did  not  see  the  Buick  auto- 
mobile out  of  its  lane  of  travel  as  it  approached 
and  the  cars  came  into  collision  on  the  southerly 
half  of  the  surface  of  the  bridge  approximately 
thii'ty-five  feet  from  the  easterly  end  of  the  bridge. 

6.  That,  in  the  operation  of  his  automobile  at 
said  time  and  place,  the  defendant,  Walter  Schoep- 
ski,  was  guilty  of  the  following  acts  and  omissions 
of  negligence : 

a.  He  operated  and  drove  his  automobile  without 
keeping  a  proper  lookout  as  he  approached  and 
came  to  the  place  of  the  collision. 

b.  He  negligently,  carelessly  and  recklessly 
failed  and  omitted  to  observe  where  he  was  driving 
as  he  approached  and  collided  with  the  Buick  auto- 
mobile. 

c.  He  negligently  and  carelessly  permitted  his 
automobile  to  be  violently  propelled  into  and  against 
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the  Buick  automobile  and  completely  failed  to  have 
and  keep  the  Pontiac  automobile  under  control. 

d.  Observing  tliat  said  bridge  was  narrow  and 
that  the  Buick  automobile  would  enter  onto  said 
bridge  before  he  would,  he  negligently  failed  to  use 
caution  or  circumspection  in  the  operation  of  his 
Pontiac  automobile  at  said  time  and  place  by  yield- 
ing time  to  the  operator  of  the  Buick  automobile 
to  pass  over  said  bridge,  before  entering  thereon, 
or  by  exercising  due  care  and  caution  in  driving 
upon  said  l)ridge,  after  the  Buick  automobile  had 
entered  thereon,  so  as  to  see  and  know  that  he  was 
safely  on  his  own  lane  of  traffic  so  as  to  avoid  the 
danger  of  driving  into  collision  with  said  Buick 
automobile. 

e.  Suddenly  and  without  warning  the  defendant 
negligently  and  carelessly  drove  and  swerved  the 
Pontiac  automobile  from  the  northerly  to  the  south- 
erly side  of  the  highway  directly  into  the  path  of 
the  Buick  automobile  as  it  was  approaching  on  its 
own  or  southerly  half  of  the  surface  of  said  bridge 
and  crashed  the  left  front  end  of  the  Pontiac  auto- 
mobile into  the  left  front  end  and  side  of  the  Buick 
automobile. 

7.  That  the  Buick  automobile  involved  in  the  col- 
lision, prior  to  the  impact,  measured  206.7  inches 
in  length  over  all  and  was  7614  inches  in  width ;  the 
Pontiac  automobile  was  2021/2  inches  in  length  over 
all  and  was  75  11/16  inches  in  width. 
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12.  That  immediately  before  said  collision,  Mary 
A.  O'Keefe  was  in  good  health  and  uninjured,  and 
would  have,  with  reasonable  probability,  but  for  her 
injuries  there  sustained,  continued  to  live  out  her 
life  expectancy,  during  which  time  her  husband  and 
children  would  have  received  pecuniary  benefits 
from  her  all  during  her  continued  life  and  she  had 
been  and  would  have  continued  to  be,  during  the 
remainder  of  her  life,  a  devoted  wife  to  her  hus- 
band and  a  devoted  mother  to  her  children ;  she  was 
a  graduate  pharmacist  and  an  experienced  farm 
wife  and,  but  for  her  death,  she  would  have  con- 
tinued to  assist  her  husl^and  with  the  operation  and 
management  of  his  farms  and  with  the  care  of  their 
children  and  as  the  proximate  result  of  the  afore- 
said negligence  and  carelessness  of  the  defendant, 
her  husband  and  children  have  been  and  will  be 
deprived  of  all  of  said  pecuniary  benefits  and  they 
have  forever  lost  and  been  deprived  of  her  care, 
comfort,  advice  and  society  to  their  great  damage 
in  the  sum  of  one  himdred  and  five  thousand  ($105,- 
000.00)  Dollars. 

13.  That  by  reason  of  the  death  of  Mary  A. 
O'Keefe,  Raymond  O'Keefe  has  been  required  to 
expend  for  her  funeral  the  reasonable  sum  of 
$1,229.29  and  thereby  have  sustained  further  damage 
in  said  sum  and  amount. 

14.  That  by  reason  of  the  personal  injuries  sus- 
tained by  Raymond  O'Keefe  he  was  required  to 
expend  the  reasonable  sum  of  $362.50  for  medical 


vs.  Walter  Schoepski  33 

treatment  X-rays  and  hospitalization  and  he  per- 
sonally has  been  damaged  in  said  additional  sum. 

15.  That  on  the  30th  day  of  August,  1955,  after 
said  collision,  Mary  A.  O'Keefe  survived  her  in- 
juries and  lived  for  at  least  twenty  minutes  before 
her  death  on  said  day  and  she  suffered  excruciating 
pain  from  her  injuries  for  a  few  minutes  and  Mary 
O'Keefe  was  earning  and  was  capable  of  earning 
the  sum  of  five  thousand  dollars  per  year  as  a  house- 
wife and  assisting  in  the  operation  of  farms  with 
her  husband  and  as  a  graduate  pharmacist,  from 
which  earnings  she  had  and  would  have  continued 
to  have,  for  her  own  use  and  benefit,  aside  from  her 
pecuniary  expenses  and  contributions  to  her  hus- 
band and  children  at  least  the  sum  of  twelve  hun- 
dred fifty  dollars  per  year  but  as  the  proximate 
result  of  the  aforesaid  negligence  of  the  defendant, 
said  Mary  O'Keefe  was  deprived  of  a  long,  useful 
and  happy  life  and  the  fruits  of  her  labor  to  her 
great  damage  in  the  sum  of  thirty-one  thousand  two 
hundred  sixty  dollars.  That  Mary  A.  O'Keefe  could 
not,  in  her  lifetime,  bring  an  action  for  damages 
for  her  injuries  and  her  administrator,  Stephen 
Granat,  as  her  personal  representative,  prosecuted 
the  action  on  her  behalf. 

16.  That  in  the  operation  of  her  Buick  automo- 
bile, while  approaching  the  bridge  on  the  highway 
and  while  entering  upon  said  bridge,  she  used  ordi- 
nary care  and  prudence  and  drove  on  her  own  side 
of  the  highway  at  a  reasonable  speed  and  in  a  care- 
ful and  prudent  manner  taking  into  account  that  the 
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highway  was  at  least  19  feet  wide,  dry  and  straight 
on  each  side  of  said  bridge  and  that  the  weather 
was  clear  and  sunny  and  the  surface  of  said  bridge 
was  of  the  same  width  as  the  black  top,  or  19  feet 
and  there  were  no  "slow"  or  other  warning  signs 
on  her  side  of  said  bridge  to  the  west  for  at  least 
ten  miles  and  that  Mary  A.  O'Keefe  had  never 
passed  over  said  highway  before  the  30th  day  of 
August,  1955;  that  her  Buick  automobile  was  new 
and  in  excellent  condition  and  she  was  in  good 
physical  condition  and  capable  of  driving  her  auto- 
mobile at  said  time  and  place,  and  was  alert  and 
watchful  as  she  came  onto  said  bridge,  guiding  her 
automobile  on  the  right-hand  or  southerly  side  of 
said  bridge  until  the  instant  of  the  collision. 

17.  The  Court  finds  the  facts  generally  in  favor 
of  the  plaintiffs  in  the  three  consolidated  causes, 
being  Civil  No.  1798,  Civil  Number  1799  and  Civil 
No.  1800,  and  against  the  defendant  in  said  causes. 

18.  The  defendant,  Walter  Schoepske,  sustained 
serious  injuries  in  said  collision,  was  hospitalized, 
incurred  expense  for  the  services  of  physicians  and 
surgeons  and  lost  wages  because  of  his  injuries  but 
said  injuries  and  damages  were  and  are  the  proxi- 
mate result  of  the  said  defendant's  own  negligence 
as  are  mentioned  and  described  in  Finding  Number 
6  and  were  not  caused  nor  contributed  to  by  Mary 
A.  O'Keefe  in  any  manner  by  careless  or  reckless 
conduct  on  her  part  or  as  the  result  of  any  negli- 
gence in  her  driving  of  the  Buick  automobile  in- 
volved which  she  owned. 
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From  the  Foregoing  Findings  of  Fact,  the  Court 
Makes  the  Following  Conclusions  of  Law: 

I. 

That  this  Court  has  jurisdiction  of  each  and  all 
of  the  consolidated  cases  and  the  parties  to  the  ac- 
tions. 

11. 

That,  Stephen  Granat,  as  Administrator  of  the 
estate  of  Mary  A.  O  'Keef e,  Deceased,  in  Cause  No. 

1798,  is  entitled  to  recover  judgment  against  the 
defendant,  Walter  Schoepske,  for  the  sum  of  one 
hundred  and  five  thousand  ($105,000.00)  Dollars 
and  the  further  sum  of  one  thousand  two  hundred 
twenty-nine  and  29/100  ($1,229.29)  Dollars  and  for 
his  costs  of  suit. 

III. 
That,  Stephen  Granat,  as  Administrator  of  the 
estate  of  Mary  A.  O'Keefe,  deceased,  in  Cause  No. 

1799,  is  entitled  to  recover  judgment  against  the 
defendant,  Walter  Schoepske,  for  the  sum  of  thirty- 
one  thousand  two  hundred  and  sixty  ($31,260.00) 
dollars  and  for  his  cost  of  suit. 

IV. 
That  Raymond  O'Keefe,  in  Cause  No.  1800,  is 
entitled  to  recover  judgment  against  the  defendant, 
Walter  Schoepske,  for  the  sum  of  thirty-two  thou- 
sand five  hundred  ($32,500.00)  dollars  and  for  his 
costs  of  suit. 

V. 
That  defendant,  Walter  Schoepske 's,  respective 
Counterclaims  should  each  and  all  be  dismissed. 
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Let  Judgment  Be  Entered  in  Accordance  Here- 
with. 

Done  this  ....  day  of ,  1957. 


United  States  Judge. 


The  foregoing  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  are  hereby  submitted  this  22nd 
day  of  April,  1957. 

STEPHEN  GRANAT, 
DOEPKER  &  HENNESSEY, 

By  /s/  M.  J.  DOEPKER, 

Attorneys  for  Plaintiffs. 

[Endorsed]:     Filed  April  22,  1957. 


[Title  of  District  Court  and  Cause,] 

Nos.  1798,  1799,  and  1800 

DEFENDANT  AND  CROSS-COMPLAINANTS' 
PROPOSED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Comes  now  the  defendant  and  cross-comj^lainant 
named  in  the  three  consolidated  causes  above  and 
respectfully  requests  this  Court  to  make  the  follow- 
ing Findings  of  Fact  and  Conclusions  of  Law: 

The  three^causes  above  named  were  tried  to  this 
Court  without  a  jury  and  the  Court  having  con- 
sidered the  briefs  submitted  by  counsel  and  having 
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considered  the  pleadings,  records,  and  the  com- 
petent evidence  herein  and  being  fully  advised, 
found  issues  of  law  and  fact  in  favor  of  the  de- 
fendant and  cross-complainant,  Walter  Schoepske, 
and  against  the  plaintiff,  Stephen  Granat,  as  ad- 
ministrator of  the  estate  of  Mary  A.  O'Keefe  in 
Civil  Actions  Numbered  1798  and  1799,  and  against 
the  plaintiff,  Raymond  O'Keefe,  in  Civil  Action 
Niunbered  1800. 

The  Court  now  makes  the  following  Findings  of 
Fact  and  Conclusions  of  Law : 

Findings  of  Fact 
The  Court  finds  that : 

1.  That  this  Court  has  jurisdiction  in  the  above 
three  causes  on  the  ground  of  diversity  of  citizen- 
ship and  on  the  ground  that  the  amount  involved 
in  the  controversy,  exclusive  of  interest  and  costs, 
was  and  is  in  excess  of  Three  Thousand  and 
no/lOOths  Dollars  ($3,000.00). 

2.  That  the  plaintiffs  in  each  of  the  three  con- 
solidated causes  have  failed  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  injury  or  dam- 
ages alleged  in  any  of  the  complaints  were  proxi- 
mately caused  by  any  negligence  on  the  part  of  the 
defendant,  Walter  Schoepske. 

3.  That  on  August  30,  1955,  at  about  9:30  a.m., 
the  defendant  and  cross-complainant  herein  was 
driving  his  automobile  in  a  westerly  direction  on 
U.  S.  Highway  No.  2,  in  Phillips  County,  Montana, 
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and  his  automobile  had  reached  a  bridge  located 
about  twelve  (12)  miles  east  of  Malta,  Montana, 
over  which  bridge  the  highway  passed.  That  at  the 
same  time,  one  Mary  A.  O'Keefe  was  driving  her 
automobile  in  an  easterly  direction  on  said  high- 
way No.  2  and  that  the  automobiles  collided  on  said 
bridge.  That  there  were  warning  signs  bearing  the 
legend  "Narrow  Bridges"  both  to  the  east  and  to 
the  west  of  the  bridge  so  that  both  the  defendant- 
cross-complainant  and  Mary  A.  O'Keefe  had  the 
opportunity  to  observe  them  and  be  apprised. 

That  the  bridge  was  of  sufficient  width  for  the 
automobiles  to  pass  each  other  safely. 

That  the  defendant-cross-complainant  was  operat- 
ing his  automobile  on  said  bridge  and  in  approach- 
ing said  bridge  in  a  careful  and  prudent  manner ; 

That  the  defendant-cross-complainant  was  on  his 
own  side  of  the  road. 

That  the  defendant-cross-complainant  was  driving 
his  automobile  immediately  prior  to  going  upon  said 
bridge  at  a  rate  of  speed  of  about  forty  (40)  miles 
per  hour  and  that  he  reduced  his  speed  upon  en- 
tering said  bridge  to  about  thirty-five  miles  per 
hour. 

That  Mary  O'Keefe  was  driving  her  automobile 
immediately  prior  to  and  upon  said  bridge  at  a 
rate  of  speed  between  sixty  (60)  and  sixty-five  (65) 
miles  per  hour,  w^hich  speed  was  excessive  under 
the  conditions  then  and  there  existing. 
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That  Mary  O'Keefe  failed  to  reduce  her  speed 
upon  said  bridge  to  an  appropriate  rate  of  speed 
under  the  conditions  then  and  there  existing. 

That  Mary  O'Keefe  drove  her  automobile  on  the 
wrong  side  of  the  highway  and  into  the  automobile 
owned  and  driven  by  the  defendant-cross-complain- 
ant. 

4.  That  Walter  Schoepske,  the  defendant  and 
cross-complainant  herein,  suffered  severe  injuries 
and  Avas  damaged  by  reason  of  the  negligence  of  the 
said  Mary  A.  O'Keefe. 

5.  That  as  a  result  of  the  negligent  actions  of 
the  said  Mary  A.  O'Keefe,  the  defendant  and  cross- 
complainant  herein,  has  been  damaged  in  the  sum 
of 

That  from  the  foregoing  facts  the  Court  draws 
the  following: 

Conclusions  of  Law 

1.  The  Court  has  jurisdiction  of  the  parties  and 
the  subject  matter  herein. 

2.  That  in  causes  of  action  1798  and  1799  the 
plaintiff  Stephen  Granat  as  administrator  of  the 
estate  of  Mary  A.  O'Keefe,  deceased,  take  nothing 
and  that  in  cause  No.  1800,  the  plaintiff,  Raymond 
O'Keefe,  take  nothing. 

3.  That  the  injuries  to  Walter  Schoepske,  the 
defendant  and  cross-complainant  herein,  were  sus- 
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tained  by  him  as  a  direct  and  proximate  result  of 
the  negligence  of  Mary  A.  O'Keefe. 

4.  That  Walter  Schoepske,  the  defendant  and 
cross-complainant  herein,  has  been  damaged  by  the 
said  Mary  A.  O'Keefe 's  negligence  in  the  sum  of 
$35,000,  and  that  he  is  entitled  to  judgment,  there- 
fore, against  Stephen  Granat,  as  administrator  of 
the  estate  of  Mary  A.  O'Keefe,  deceased,  the  plain- 
tiff, in  the  amount  of ,  together  with  the 

costs  necessarily  incurred  herein. 

Let  Judgment  Be  Entered  in  Accordance  Herein. 

Done  this  ....  day  of  ,  1957. 

J 

United  States  Judge. 

The  foregoing  proposed  Findings  of  Fact  and 
Conclusions  of  Law  are  submitted  this  ....  day  of 
June,  1957. 

H.  CLEVELAND  HALL, 
EDWARD  C.  ALEXANDER, 
JOHN  H.  KUENNING, 
EMMETT  C.  ANGLAND, 
JOSEPH  R.  MARRA, 

By  /s/  EDW.  C.  ALEXANDER, 

/s/  JOSEPH  R.  MARRA, 

Attorneys  for  Defendant  and 
Cross-Complainant. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  causes  were  consolidated  and  came  on 
regularly  for  trial  before  the  Court,  sitting  without 
a  jury,  on  the  25th  day  of  October,  1956 ;  the  plain- 
tiffs were  present  in  court  and  represented  by  their 
counsel  James  T.  Harrison,  Esq.,  of  Malta,  Montana, 
and  M.  J.  Doepker,  Esq.,  of  Butte,  Montana;  and 
the  defendant  was  present  in  person  and  repre- 
sented by  his  counsel  Edward  C.  Alexander,  Esq., 
Emmett  C.  Angland,  Esq.,  and  Joseph  R.  Marra, 
Esq.,  all  of  Great  Falls,  Montana;  thereupon  oral 
and  documentary  evidence  was  introduced  by  and 
on  behalf  of  each  of  the  parties,  and  thereafter 
and  on  the  29th  day  of  October,  1956,  further  trial 
of  the  cause  was  continued,  and  on  January  14, 
1957,  additional  evidence  was  introduced  on  behalf 
of  the  parties,  and  at  the  close  of  all  of  the  evi- 
dence the  parties  rested  and  thereafter,  within  the 
time  granted  by  the  Court,  each  of  the  parties  filed 
their  briefs  and  proposed  Findings  of  Fact  and 
Conclusions  of  Law,  and  the  cause  was  then  sub- 
mitted to  the  Court  for  its  consideration  and  de- 
cision, and  the  Court  having  considered  all  of  the 
evidence  and  testimony  submitted  at  the  trial  of  the 
cause,  and  the  briefs  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  now  makes  and  orders  filed 
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its  Findings  of  Fact  and  Conclusions  of  Law  as 
follows : 

Findings  of  Fact 

I. 

That  the  plaintiff  Stephen  Granat  is  a  citizen  and 
resident  of  the  State  of  Montana;  that  said  plain- 
tiff's intestate,  Mary  A.  O'Keefe,  was,  at  the  time 
of  the  accident  herein  involved,  a  citizen  and  resi- 
dent of  the  Province  of  Ontario,  Canada;  that  the 
plaintiff  Rajnnond  A.  O'Keefe  is  a  citizen  and  resi- 
dent of  the  Province  of  Ontario,  Canada;  that  the 
defendant  Walter  Schoepski  is  a  citizen  and  resi- 
dent of  the  State  of  Wisconsin ;  that  the  matter  in 
controversy  in  this  cause,  exclusive  of  interest  and 
costs,  exceeds  the  sum  of  $3,000.00. 

II. 

That  the  plaintiffs  in  each  of  the  three  consoli- 
dated causes  have  failed  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  injury  or  damages  al- 
leged in  each  and  all  of  their  complaints  were 
proxunately  caused  by  any  negligence  on  the  part 
of  the  defendant  Walter  Schoepski. 

III. 

That  on  August  30,  1955,  at  about  9:30  a.m.,  the 
defendant  and  cross-complainant  herein  was  driving 
his  automobile  in  a  westerly  direction  on  U.  S.  High- 
way No.  2,  in  Phillips  County,  Montana,  and  his 
automobile  had  reached  a  bridge  located  about 
twelve  miles  east  of  Malta,  Montana,  over  which 


vs.  Walter  Schoepski  43 

bridge  the  highway  passed.  That  at  the  same  time, 
one  Mary  A.  O'Keefe  was  driving  her  automobile 
in  an  easterly  direction  on  said  Highway  No.  2  and 
that  the  automobiles  collided  on  said  bridge.  That 
there  were  warning  signs  bearing  the  legend  ''Nar- 
row Bridge"  both  to  the  east  and  to  the  west  of  the 
bridge  so  that  both  the  defendant  and  cross-com- 
plainant and  Mary  A.  O'Keefe  had  the  opportunity 
to  observe  them  and  be  apprised;  that  the  bridge 
was  of  sufficient  width  for  the  automobiles  to  pass 
each  other  safely;  that  the  defendant  and  cross- 
complainant  was  operating  his  automobile  on  said 
bridge  at  the  time  of  the  collision  aforesaid  in  a 
careful  and  prudent  manner  and  on  his  own  side 
of  the  road;  that  the  said  Mary  A.  O'Keefe,  in 
operating  her  automobile  upon  said  bridge,  negli- 
gently crossed  over  the  center  line  and  her  said 
automobile  collided  with  the  automobile  owned  and 
driven  by  the  defendant  and  cross-complainant ;  that 
the  proximate  cause  of  said  collision  was  the  negli- 
gence of  said  Mary  A.  O'Keefe  in  crossing  over  the 
center  line  of  said  highway  and  into  the  lane  of 
travel  of  said  defendant  and  cross-complainant. 

IV. 

That  at  the  time  of  trial,  said  Walter  Schoepski 
was  a  man  of  the  age  of  60  years,  and  that  he  had 
a  normal  life  expectancy  of  14.5  years. 

V. 

That  as  a  result  of  said  collision,  said  defend- 
ant and  cross-complainant  received  the  following 
injuries;  severe  surgical  shock,  laceration  of  the 
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forehead  which  required  suturing,  numerous  bruises, 
cuts  and  lacerations,  some  of  which  would  ordi- 
narily have  required  suturing,  but  which  was  not 
done  because  of  the  patient's  condition  at  the  time 
would  not  premit  it;  severe  displaced  comminuted 
fracture  of  the  left  femur;  fractures  of  the  fifth, 
sixth,  seventh,  eighth  and  tenth  ribs  on  the  left  side 
of  the  chest,  with  damage  to  the  left  lung.  That 
upon  his  admission  to  the  hospital  at  Malta, 
Montana,  on  August  30,  1955,  as  a  result  of  said 
injuries,  the  condition  of  said  defendant  and  cross- 
complainant  was  very  critical  for  at  least  four 
hours;  that  the  fracture  of  the  left  femur  required 
open  reduction  by  surgery  and  the  application  of  a 
metal  plate  with  screws  to  hold  the  bone  frag- 
ments in  place,  but  because  of  the  severity  of  the 
chest  injury  such  operation  could  not  be  undertaken 
until  September  15,  1955;  that  said  defendant  and 
cross-complainant  remained  in  the  hospital  at  Malta, 
Montana,  for  approximately  seven  weeks;  that  he 
left  the  hospital  in  Malta,  Montana,  after  seven 
weeks  with  his  leg  in  a  cast  and  on  a  stretcher  and 
was  more  or  less  confined  to  home  until  March, 
1956;  that  he  could  walk  only  with  the  aid  of 
crutches  until  February,  1956,  and  then  required, 
and  still  requires  the  aid  of  a  cane  to  walk.  That  as 
a  result  of  said  accident  and  injuries  said  defend- 
ant and  cross-complainant  suffers  from  a  nervous 
condition.  That  as  a  permanent  result  of  said  in- 
juries defendant  and  cross-complainant  suffers  a 
scar  on  his  forehead  and  one  on  his  left  hand,  a 
bowing  of  the  femur  bone  of  the  left  leg  and  shorten- 
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ing  of  the  leg  with  a  limitation  of  motion  which 
causes  him  to  walk  with  a  limp  and  require  the  as- 
sistance of  a  cane,  and  a  general  weakness  of  said 
leg.  As  a  result  of  said  injuries  said  defendant  and 
cross-complainant  suffered  severe  pain  and  dis- 
comfort which  required,  during  his  entire  stay  in 
the  hospital,  sedatives  and  narcotics  for  the  relief 
thereof,  and  that  thereafter  he  suffered  and  will  in 
the  future  continue  to  suffer  pain  and  discomfort 
in  a  lesser  degree.  That  all  of  said  injuries  were 
proximately  caused  by  the  negligence  of  said  Mary 
A.  O'Keefe,  and  resulted  in  damage  to  defendant 
and  cross-complainant  in  the  sum  of  thirty-five 
thousand  ($35,000)  dollars. 

VI. 

As  a  result  of  said  accident,  said  defendant  and 
cross-complainant  was  required  to  pay  and  did  pay 
the  following  hospital  and  medical  expenses  for 
treatment  of  his  said  injuries : 

Malta  Hospital,  Malta,  Montana $  867.99 

Doctor  Wiprud,  Malta,  Montana 375.00 

X-rays,  Beloit,  Wisconsin   22.50 

Cast  removal,  Beloit,  Wisconsin 3.00 

Dr.  Cochrane,  Beloit,  Wisconsin 6.00 

Total $1,274.49 

That  all  of  said  charges  were  reasonble  charges 
for  the  service  rendered. 

VII. 

At  the  time  of  said  accident  defendant  and  cross- 
complainant  was  a  skilled  boring  machine  operator, 
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capable  of  earning  and  earning  the  sum  of  $125.00 
per  week.  By  reason  of  the  injuries  received  in  said 
accident,  he  was  unable  to  work  from  August  30, 
1955,  to  March  19,  1956,  a  period  of  approximately 
28  weeks,  and  thereby  suffered  loss  of  wages  in 
the  sum  of  $3,500.00.  Upon  returning  to  work  on 
March  19,  1956,  defendant  and  cross-complainant, 
because  of  the  effects  of  said  injuries,  and  par- 
ticularly the  injury  to  his  left  leg,  was  unable  to 
return  to  his  job  as  a  machine  operator,  but  had 
to  accept  a  less  demanding  job  at  the  lower  rate  of 
pay  of  $96.25  per  week,  and  he  will  in  the  future 
be  unable  to  return  to  his  job  as  a  machine  operator 
because  of  the  permanent  injury  to  his  left  leg.  That 
between  March  19,  1956,  and  October  25,  1956,  the 
date  of  trial,  a  period  of  approximately  31  weeks, 
by  virtue  of  the  lower  rate  of  pay,  defendant  and 
cross-complainant  suffered  a  loss  of  wages  in  the  sum 
of  $891.25.  That  defendant  and  cross-complainant 
had  worked  for  the  same  company  for  14  years  as 
a  machine  operator,  and  prior  to  his  injuries  was 
reasonably  certain  to  have  continued  working  for 
the  company  in  the  same  capacity  until  he  reached 
the  retirement  age  of  65;  that  since  his  injuries  de- 
fendant and  cross-complainant  is  likewise  reason- 
ably certain  to  continue  working  for  the  same  com- 
pany imtil  he  reaches  65  years  of  age,  but  at  the 
reduced  pay  of  $96.25  per  week;  that  there  was  no 
evidence  produced  at  the  trial  as  to  defendant  and 
cross-complainant's  birthdate,  but  as  he  was  60  years 
of  age  at  the  time  of  trial,  there  will  be  at  least  four 
years  until  he  reaches  his  65th  birthday,  and  that 
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during  said  four  years  it  is  reasonably  certain  that 
he  will  suffer  $1,495.00  per  year  loss  of  earnings  by 
virtue  of  his  reduced  earning  capacity;  that  the 
present  value  of  $1,495.00  per  year  for  a  four-year 
period  is  $5,556.92. 

From  the  foregoing  Findings  of  Fact  the  Court 
draws  the  following: 

Conclusions  of  Law 

I. 

That  the  Court  has  jurisdiction  of  the  pai-ties 
and  the  subject  matter  herein. 

II. 

That  in  causes  of  action  1798  and  1799  the  plain- 
tiff Stephen  Granat,  as  Administrator  of  the  Estate 
of  Mary  A.  O'Keefe,  deceased,  take  nothing  and 
that  in  Cause  No.  1800  the  plaintiff  Raymond 
O'Keefe  take  nothing. 

III. 

That  the  injuries  to  Walter  Schoepski,  the  de- 
fendant and  cross-complainant  herein,  were  sus- 
tained by  him  as  a  direct  and  proximate  result  of 
the  negligence  of  Mary  A.  O'Keefe. 

IV. 

That  Walter  Schoepski,  the  defendant  and  cross- 
complainant  herein,  has  been  damaged  by  the  said 
Mary  A.  O'Keefe 's  negligence  in  the  sum  of  Thirty- 
five  Thousand  and  no/lOOths  ($35,000)  Dollars  gen- 
eral damages  and  Eleven  Thousand  Two  Hundred 
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Twenty-two  and  66/lOOths  ($11,222.66)  Dollars  spe- 
cial damages,  and  that  he  is  entitled  to  judgment, 
therefore,  against  Stephen  Granat,  as  Administrator 
of  the  Estate  of  Mary  A.  O'Keefe,  deceased,  the 
plaintiff,  in  the  sum  of  Forty-six  Thousand  Two 
Hundred  Twenty-two  and  66/lOOths  ($46,222.66) 
Dollars,  together  with  costs  necessarily  incurred 
herein. 

V. 
Proof  of  the  special  damages  found  in  the  Find- 
ings of  Fact  having  been  received  without  objection, 
the  counterclaims  of  Walter  Schoepski,  in  Causes 
1798  and  1799,  are  deemed  amended  to  conform  to 
the  proof  pursuant  to  Rule  15(b),  Federal  Rules  of 
Civil  Procedure,  and  the  relief  to  which  defendant 
and  cross-complainant  is  entitled  under  such  proof 
has  been  granted  pursuant  to  Rule  54(c),  Federal 
Rules  of  Civil  Procedure. 

Counsel  for  the  said  defendant  and  cross-com- 
plainant are  ordered  to  prepare,  submit  to  counsel 
for  plaintiff  for  approval  as  to  form,  and  present 
to  the  Court  for  signature,  a  form  of  judgment  in 
conformity  with  the  foregoing  Findings  of  Fact 
and  Conclusions  of  Law  within  10  days  from  date 
of  receipt  of  a  copy  of  said  Findings  of  Fact  and 
Conclusions  of  Law. 

Dated  this  9th  day  of  August,  1957. 

/s/  W.  D.  MURRAY. 

[Endorsed] :     Filed  August  9,  1957. 
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In  the  United  States  District  Court  for  the  District 
of  Montana,  Havre  Division 

Nos.   1798,   1799   and   1800 

STEPHEN   GRANAT,   as   Administrator   of   the 
Estate  of  Mary  A.  O  'Keef e,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

STEPHEN   GRANAT,    as   Administrator   of   the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 


RAYMOND  O'KEEFE, 

vs. 
WALTER  SCHOEPSKI, 


Defendant. 
Plaintiff, 

Defendant. 


JUDGMENT 

The  above  causes  were  consolidated  and  came  on 
regularly  for  trial  before  the  Court,  sitting  without 
a  jury,  on  the  25th  day  of  October,  1956 ;  the  plain- 
tiffs were  present  in  Court  and  represented  by  their 
counsel,  James  T.  Harrison,  Esq.,  of  Malta,  Mon- 
tana, and  M.  J.  Doepker,  Esq.,  of  Butte,  Montana; 
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and  the  defendant  was  present  in  person  and  repre- 
sented by  his  counsel,  Edward  C.  Alexander,  Esq., 
Emmett  C.  Angland,  Esq.,  and  Joseph  R.  Marra, 
Esq.,  all  of  Great  Falls,  Montana;  thereupon  oral 
and  documentary  evidence  was  introduced  by  and 
on  behalf  of  each  of  the  parties,  and  thereafter 
and  on  the  29th  day  of  October,  1956,  further  trial 
of  the  cause  was  continued,  and  on  January  14, 
1957,  additional  evidence  was  introduced  on  behalf 
of  the  parties,  and  at  the  close  of  all  of  the  evi- 
dence the  parties  rested  and  thereafter,  within  the 
time  granted  by  the  Court,  each  of  the  parties  filed 
their  briefs  and  proposed  Findings  of  Fact  and 
Conchisions  of  Law,  and  the  cause  was  then  sub- 
mitted to  the  Court  for  its  consideration  and  de- 
cision; thereafter  on  the  9th  day  of  AugTist,  1957, 
the  Court  filed  herein  its  Findings  of  Fact  and  Con- 
clusions of  Law  to  which  documents  now  on  file, 
reference  is  hereby  made  as  if  the  same  were  set  out 
herein  in  exact  words  and  figures.  The  Court  in  said 
documents  found  that  the  defendant  and  cross- 
complainant,  Walter  Schoepski,  has  been  damaged 
by  the  negligence  of  Mary  A.  O'Keefe  in  the  sum 
of  $46,222.66  and  that  judgment  should  be  entered 
for  such  sum  and  costs  in  favor  of  the  defendant 
and  cross-complainant  against  the  plaintiff,  Stephen 
Granat  as  Administrator  of  the  Estate  of  Mary 
A.  O'Keefe,  deceased,  and  the  Court  in  said  docu- 
ments found  that  the  plaintiff,  Raymond  O'Keefe 
take  nothing  against  the  defendant  in  Cause  No. 
1800  above  referred  to. 
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Wherefore,  It  Is  Hereby  Ordered,  Adjudged  and 
Decreed  that  the  defendant  and  cross-complainant 
have  and  recover  of  and  from  the  plaintiff,  Stephen 
Granat  as  Administrator  of  the  Estate  of  Mary  A. 
O'Keefe,  in  Causes  No.  1798  and  1799,  the  sum 
of  $46,222.66;  together  with  defendant  and  cross- 
complainant's  costs  herein  taxed  at  the  sum  of 
$452.36  and  that  such  judgment  bear  interest  at 
the  rate  of  six  per  cent  per  annum  from  date 
hereof  until  paid,  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  judgment  be  entered  in  favor  of  the  defendant 
and  cross-complainant  and  against  the  plaintiff  in 
Cause  No.  1800,  and  that  plaintiff  take  nothing  by 
his  Complaints  in  Causes  Nos.  1798  and  1799. 

Dated  this  19th  day  of  August,  1957. 

/s/  W.  D.  MURRAY, 
Judge. 

The  foregoing  draft  of  Judgment  is  hereby  ap- 
proved, as  to  form. 

/s/  STEPHEN  GRANAT, 

DOEPKER  &  HENNESSEY, 

By  /s/  M.  J.  DOEPKER, 

Attorneys  for  Plaintiffs. 

[Endorsed] :    Filed  and  entered  August  19,  1957. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MOTION  FOR  AMENDMENT  OF  FINDINGS 
AND  FOR  MAKING  ADDITIONAL  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF 
LAW 

The  plaintiffs  in  the  above  causes,  in  accordance 
with  the  provisions  of  Rule  52-B  of  the  Federal 
Rules  of  Civil  Procedure,  moves  that  the  findings 
of  fact  heretofore  entered  herein,  be  amended  and 
additional  findings  made  in  the  following  par- 
ticulars : 

Strike  from  finding  of  fact  III,  the  following: 

''*  *  *  that  the  defendant  and  cross-complainant 
was  operating  his  automobile  on  said  bridge  at  the 
time  of  the  collision  aforesaid  in  a  careful  and 
prudent  manner  and  on  his  own  side  of  the  road; 
that  the  said  Mary  A.  O'Keefe,  in  operating  her 
automobile  upon  said  bridge,  negligently  crossed 
over  the  center  line  and  her  said  automobile  col- 
lided with  the  automobile  owned  and  driven  by  the 
defendant  and  cross-complainant;  that  the  proxi- 
mate cause  of  said  collision  was  the  negligence  of 
said  Mary  A.  O'Keefe  in  crossing  over  the  center 
line  of  said  highway  and  into  the  lane  of  travel  of 
said  defendant  and  cross-complainant," 

To  strike  from  said  findings  of  fact,  paragraphs 
IV,  V,  VI  and  VII. 
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That  in  place  of  the  stricken  matter,  the  Court 
find  as  follows: 

That  the  bridge  in  question  was  19  feet  in  width 
on  the  travelled  portion  thereof;  that  the  Buick 
automobile  was  a  red  painted  automobile  and  the 
width  of  the  Buick  automobile  was  761/4  inches; 
that  the  length  of  the  Buick  automobile  was  206.7 
inches,  overall;  that  the  width  of  the  Pontiac  auto- 
mobile was  75-11/16  inches  and  the  length  of  said 
Pontiac  automobile  was  2021/^  inches,  overall. 

That  red  paint  from  the  Buick  automobile  was 
lightly  deposited  on  the  south  railings  of  the  bridge, 
beginning  at  a  point  24/8"  from  the  west  end  of  the 
bridge,  a  piece  2'10''  long ;  a  second  scraping  of  red 
paint  from  the  Buick  was  14'1''  from  the  first  scrape 
and  a  third  large  scraping  was  19'6'',  indicating 
that  the  Buick  automobile  was  travelling  throughout 
the  bridge  on  its  own  south  side  of  the  bridge. 

That  in  said  collision,  which  occurred  approxi- 
mately 42  feet  from  the  easterly  end  of  said  bridge, 
the  automobiles  collided  and  came  together  at  ap- 
proximately the  left  front  ends  of  each  automobile. 

That  in  said  collision,  a  portion  of  the  Buick  auto- 
mobile was  crushed  doAvnwarcl  so  that  it  made  a 
gouge  mark  on  the  surface  of  the  bridge  at  a  point 
directly  opposite  the  front  end  of  the  Pontiac 
Automobile,  as  it  came  to  rest  after  the  collision, 
so  that  the  left  front  of  the  Pontiac  automobile, 
after  the  collision,  was  6  feet  from  the  bridge  rail- 
ing and  the  right  front  was  6'10''  from  the  bridge 
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railing;  that  said  collision  took  place  not  to  exceed 
2  feet  from  said  gouge  mark  on  the  south  half  of 
the  bridge ;  that  all  physcial  evidence  indicated  that 
the  post  collision  debris  from  the  Buiek  was  south 
of  the  center  line  and  west  of  the  point  of  impact; 
the  post  collision  debris  from  the  Pontiac  was 
underneath  and  to  the  east  of  the  Pontiac  in  its 
position  after  the  collision;  that  there  was  no  evi- 
dence upon  the  surface  of  the  bridge  westerly  from 
the  point  of  the  collision  in  the  matter  of  post  col- 
lision debris,  or  other  credible  physical  or  other 
evidence  of  the  collision  occuring  on  the  north  half 
of  the  bridge. 

That  in  said  collision,  the  Pontiac  automobile 
was  pushed  backward  and  upward ;  that  prior  to  the 
moment  of  impact  the  Pontiac  automobile  crossed 
over  the  imaginary  center  line  of  the  bridge  and  into 
the  path  of  the  Buick  automobile;  and  that  the 
collision  occurred  at  a  point  on  said  bridge  south 
of  the  imaginary  center  line  thereof. 

That  the  defendant  Walter  Schoepski,  seated  in 
his  Pontiac  automobile,  observed  the  Buick  auto- 
mobile approaching  and  did  not  see  the  Buick  auto- 
mobile leave  its  lane  of  travel  on  the  south  side  of 
the  bridge. 

Plaintiffs  move  to  strike  the  said  findings  of  fact 
and  conclusions  of  law  of  the  Court  and  substitute 
in  place  thereof,  plaintiffs'  proposed  findings  of 
fact  and  conclusions  of  law  heretofore  filed  in  this 
cause. 
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Dated  this  28th  day  of  Aug-ust,  1957. 
/s/  M.  J.  DOEPKER, 

/s/  STEPHEN  GRAXAT. 

Attorneys  for  Plaintiffs. 

Service  of  Copy  acknowledged. 
[Endorsed]:     Filed   August   29,   1957. 


[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MOTION  FOR  A  NEAV  TRIAL 

Now  comes  the  plaintiffs  in  the  above-consolidated 
causes,  and  each  thereof,  and  moves  the  Court  to 
2Tant  them  a  new  trial  of  said  actions  and  to  set 
aside  the  Judgment  rendered  and  entered  in  said 
cause,  on  the  19th  day  of  August,  1957,  on  the  fol- 
lowing grounds  and  for  the  following  reasons : 

I. 

That  the  Court's  findings  heretofore  sought  to  be 
stricken  in  plaintiffs'  motion  to  amend  said  findings, 
were  each  and  all  against  the  evidence. 

II. 

That  said  findings  are  each  and  all  against  the 
law. 

III. 

That  the  Court  erred  in  finding  that  Marv 
O'Keefe  crossed  over  the  center  line  of  said  bridge 
with  her  automobile,  because  there  is  no  evidence 
in  the  case  to  support  such  finding  and  all  physical 
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facts  are  contrary  to  such  finding,  as  appears  from 
the  CAddence  in  this  case. 

IV. 

That  the  Court  erred  in  not  finding  that  the  de- 
fendant, Walter  Schoepski,  negligently  crossed  over 
the  center  line  of  said  bridge  directly  into  the  path 
of  the  Buick  automobile  driven  by  Mary  A.  O  'Keef  e, 
because  all  physical  evidence  demonstrates  that  such 
occurred. 

V. 

The  Court  erred  in  refusing  the  plaintiffs  to 
testify  in  said  cause  concerning  the  condition  of  the 
highway  to  the  east  end  of  the  bridge. 

VI. 

That  the  plaintiffs  have  newly  discovered  evi- 
dence, material  to  this  cause,  which  could  not,  with 
reasonable  diligence,  be  discovered  in  time  to  pro- 
duce such  evidence  at  the  trial  of  the  cause. 

VII. 

The  Court  erred  in  entering  Judgment  for  the 
defendant. 

Dated  this  28th  day  of  August,  1957. 

/s/  M.  J.  DOEPKER, 

/s/  STEPHEN  GRANAT, 

By  /s/  M.  J.  DOEPKER, 

Attorneys  for  Plaintiffs. 

Service  of  Copy  acknowledged. 
[Endorsed]:    Filed  August  29,  1957. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

ORDER 

Plaintiffs  in  the  above-entitled  causes,  which  were 
consolidated  for  trial,  have  filed  motions  for  amend- 
ment of  findings,  and  for  making  additional  find- 
ings of  fact  and  conclusions  of  law  and  motions  for 
a  new  trial,  the  said  motions  for  a  new  trial  being 
supported  by  affidavits  filed  with  said  motions,  and 
all  of  the  motions  having  come  on  for  hearing  be- 
fore the  Court  on  the  18th  day  of  March,  1958,  they 
were  submitted  to  the  Court  for  its  consideration 
and  decision,  and  the  Court  having  considered  all 
of  said  motions,  the  affidavits  and  the  arguments, 
and  being  fully  advised  in  the  premises, 

The  Court  has  studied  the  brief  of  plaintiffs  and 
read  again  the  pertinent  parts  of  the  transcript 
and  is  still  not  able  to  see  or  understand  any  reason 
why  it  should  change  the  findings  of  fact  hereto- 
fore made  in  the  cases. 

Counsel  for  plaintiff's  whole  argument  is  based 
upon  an  assumption  that  the  car  driven  by  Mary 
O'Keefe  was  at  all  times  on  its  own  side  of  the  road 
of  the  bridge  and  then  builds  up  his  argument  on 
the  further  assumption  that  the  physical  facts  at 
the  time  of  impact  of  the  automobiles  and  im- 
mediately thereafter  were  as  he  argues  them  to  be. 

This  argument  of  plaintiffs  is  fallacious  in  at 
least  two  respects.  Counsel's  argument  assumes  that 
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the  position  of  the  Pontiac  automobile  driven  by 
Mr.  Schoepski  came  to  rest  in  exactly  the  same  posi- 
tion as  demonstrated  by  measurements  of  Mr.  Har- 
desty  and  photographs  taken  some  time  after  the 
accident.  It  is  pointed  out  that  this  testimony  is  not 
entirely  reliable  because  of  the  time  lapse  and  be- 
cause of  other  evidence  with  reference  to  the  moving 
of  the  automobile  and  parts  thereof. 

Counsel's  further  argument,  that  assuming  that 
the  O'Keefe  car  was  at  all  times  on  its  proper  side 
of  the  road  of  the  bridge,  that  the  physical  facts 
are  compatible  with  such  assumption  and  therefore 
the  position  of  the  O'Keefe  car  is  proved,  is  like- 
wise fallacious.  The  Court  has  not  given  credence 
to  the  testimony  of  Raymond  O'Keefe,  and  plain- 
tiffs' own  proof  demonstrates  that  the  physical  facts 
assumed  by  plaintiff  are  likewise  compatible  with  a 
finding  that  the  O'Keefe  car  struck  the  Schoepski 
car  on  the  north  side  of  the  imaginary  center  line 
of  the  road  of  the  bridge  which  was  the  proper  and 
fixed  right-of-way  for  the  Schoepski  car. 

The  Court  has  accepted  the  testimony  of  the  wit- 
nesses West  and  Keough  with  reference  to  the  posi- 
tion of  the  Schoepski  car  prior  to  and  at  the  time 
of  impact  and  the  physical  facts  do  not  weaken 
or  destroy  the  testimony  of  those  witnesses.  The 
Court  has  found  that  the  Schoepski  car  was  at  all 
times  prior  to  impact  on  its  proper  side  of  the  road. 
The  O'Keefe  car  then  necessarily  was  on  the  wrong 
side  of  the  road  at  impact.  All  other  facts  proved 
in  the  case  are  compatible  with  such  findings.  The 
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affidavit  submitted  plaintiffs  in  support  of  their 
motions  for  new  trial  do  not  move  the  Court. 

The  first  affidavit,  that  of  V.  P.  Mauritsen,  is  no 
attack  upon  the  truth  and  veracity  of  the  witness 
West. 

The  affidavit  of  Katherine  L.  Johnson  is  that  of  a 
person  who  has  been  admittedly  engaged  in  bitter 
litigation  against  witness  West. 

The  affidavit  of  Charles  H.  McChesney  is  with 
reference  to  the  relative  positions  of  the  automobiles 
of  the  witness  West  and  the  witness  Mrs.  Keough  as 
they  were  parked  near  the  scene  of  the  accident. 
More  specifically  the  affidavit  is  to  the  effect  that  the 
Keough  car  was  parked  at  the  place  where  West 
said  his  car  was  parked.  There  is  some  controversy 
and  confusion  in  all  of  the  testimony  with  reference 
to  the  exact  location  of  the  cars  as  they  were  parked 
following  the  accident,  but  this  does  not  in  any  way 
destroy  or  weaken  the  testimony  of  Mrs.  Keough 
or  Pat  West  and  therefore  could  not  change  the  re- 
sults of  the  cases. 

The  final  affidavit  is  that  of  M.  J.  Doepker,  coun- 
sel for  plaintiffs,  merely  to  the  effect  that  he  pro- 
cured the  affidavits  with  reference  to  the  witness 
West  when  he  learned  sometime  in  the  month  of 
June,  1957,  that  the  witness  West  was  not  a  person 
of  truth  and  integrity.  As  heretofore  pointed  out, 
the  affidavits  with  reference  to  West  are  in  the  case 
of  Mauritsen  insufficient  and  in  the  case  of  Mrs. 
Johnson  obviously  that  of  a  biased  and  prejudiced 
person. 
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None  of  the  grounds  stated  in  the  affidavits  or 
arguments  and  brief  of  the  plaintiffs  are  sufficient 
to  warrant  the  Court  to  order  a  new  trial. 

It  Is  Therefore  Ordered  and  Adjudged  that  the 
motions  of  plaintiffs  for  amendment  of  findings  and 
for  making  additional  findings  of  fact  and  con- 
clusions of  law  and  the  motions  for  a  new  trial  are 
and  each  of  them  is  denied. 

Done  and  dated  this  19th  day  of  March,  1958. 

/s/  W.  D.  MURRAY, 

United  States  District  Judge. 

[Endorsed] :     Piled  March  19,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Comes  now  the  plaintiff,  Stephen  Granat,  as  Ad- 
ministrator of  the  Estate  of  Mary  A.  O'Keefe,  de- 
ceased, and  hereby  gives  notice,  that  said  Stephen 
Granat,  as  Administrator  of  the  Estate  of  Mary  A. 
O'Keefe,  deceased,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  from 
that  certain  judgment  entered  in  favor  of  the  De- 
fendant and  against  the  Plaintiff  on  August  19, 
1957,  after  Motion  for  New  Trial  and  Amendment 
of  Findings  denied  by  the  final  judgment  of  said 
District  Court  signed  and  filed  March  19,  1958,  and 
entered  in  this  action  on  March  19,  1958. 
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Dated  this  18th  clay  of  April,  1958. 

STEPHEN  GRANAT, 

Attorney-at-Law ; 

DOEPKER  &  HENNESSEY, 

By  /s/  MAURICE  F.  HENNESSEY, 
Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  18,  1958. 


[Title  of  District  Court  and  Cause.] 

No.  1798 

BOND  ON  APPEAL  TO  UNITED  STATES 
COURT  OF  APPEALS  FOR  NINTH  CIR- 
CUIT 

Know  All  Men  by  These  Presents: 

That  the  undersigned  Surety  is  held  and  firmly 
bound  unto  Walter  Schoepski,  the  Defendant  above 
named,  in  the  full  and  just  sum  of  Two  Hundred 
Fifty  ($250.00)  Dollars,  to  be  paid  to  the  said 
Walter  Schoepski,  to  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  successors  and 
assigns,  jointly  and  severally  by  these  presents. 
Sealed  with  the  Corporate  Seal  of  said  Surety  Com- 
pany this  18th  day  of  April,  1958. 

Whereas  lately  in  the  United  States  District 
Court  for  the  District  of  Montana,  Havre  Division, 
in  a  suit  pending  in  said  Court  between  Stephen 
Granat,  as  Administrator  of  the  Estate  of  Mary  A. 
O'Keefe,  deceased,  Plaintiff,  and  Walter  Schoepski, 
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Defendant,  judgment  was  rendered  in  favor  of  the 
Defendant  and  against  the  Plaintiff  and  the  said 
Plaintiff,  Stephen  Granat,  as  Administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  deceased,  has  taken  an 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  to  reverse  the  said  judgment. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Stephen  Granat,  as  Administrator 
of  the  Estate  of  Mary  A.  O'Keefe,  deceased,  Plain- 
tiff above  named,  shall  prosecute  said  appeal  to  ef- 
fect and  answer  all  damages  and  costs  if  he  fail  to 
make  good  the  said  appeal,  then  the  above  obliga- 
tion to  be  void,  else  to  remain  in  full  force  and 
virtue. 

Signed  with  the  seal  of  said  Surety  impressed, 
with  the  signatui'e  of  its  proper  officer  and  attorney 
in  this  behalf  authorized,  this  18th  day  of  April,  1958. 

[Seal]     UNITED     STATES     FIDELITY    AND 
GUARANTY  COMPANY, 

A    Bonding    Corporation,    as 
Surety. 

By  /s/  DON  L.  ENGLEKING, 

Attorney-in-Fact,     Its     Duly 
Authorized  Officer. 
Countersigned : 

EXCELSIOR  INSURANCE 
AGENCY, 

By  /s/  DON  L.  ENGLEKING, 

Montana  Licensed  Agent. 

[Endorsed] :    Filed  April  18,  1958. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800. 

ORDER 

Plaintiffs  and  appellants  in  each  of  the  above-en- 
titled causes  having  petitioned  the  Court  for  ad- 
ditional time  to  prepare,  file  and  serve  the  designa- 
tion of  portions  of  record  on  appeal,  and  it  appear- 
ing to  be  a  proper  case  therefore 

It  is  ordered  that  each  of  the  above-named  plain- 
tiffs and  appellants  and  they  are  hereby  granted 
additional  time  to  and  including  July  10th,  1958, 
in  which  to  prepare,  file  and  serve  the  designations 
of  portions  of  record  on  appeal  to  be  designated  by 
each  of  them. 

Dated  this  26th  day  of  May,  1958. 

/s/  W.  D.  MURRAY, 
Judge. 

[Endorsed]:     Filed  May  26,  1958. 


[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MINUTE  ENTRIES 
THURSDAY,  OCTOBER  25,  1956 

Present:  Honorable  W.  D.  Murray,  Judge. 

The  above-entitled  causes  came  on  regTilarly  for 
trial  this  day,  Mr.  Mark  J.  Doepker  and  Mr.  James 
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T.  Harrison  being  present  and  appearing  for  the 
plaintiffs,  and  Mr.  Edward  C.  Alexander,  Mr.  Em- 
mett  C.  Angland  and  Mr.  Joseph  R.  Marra  being 
present  and  appearing  for  the  defendant. 

Thereupon  counsel  for  respective  parties  stipu- 
lated that  the  three  causes  may  be  consolidated  for 
trial  at  this  time,  and  said  causes  thereupon  were 
ordered  consolidated  for  trial. 

Thereupon  it  was  stipulated  by  the  Court  and 
coimsel  for  respective  parties  that  the  trial  of  the 
causes  will  proceed  with  the  taking  of  testimony 
and  evidence,  and  that  the  Court  will  thereafter  set 
a  session  so  that  the  witness  not  now  available  for 
the  defendant  may  appear  and  testify  at  a  later 
date,  and  that  after  such  witness  testifies  counsel 
for  plaintiff  can  present  rebuttal  testimony  orally 
or  by  deposition. 

Thereupon  Raymond  O'Keefe  was  sworn  and  ex- 
amined as  a  witness  for  plaintiffs,  and  a  photograph, 
marked  Plaintiffs'  Exhibit  No.  1,  was  offered  and 
received  in  evidence  without  objection,  and  a  Cita- 
tion, marked  Plaintiffs'  Exhibit  No.  2,  and  a  photo- 
graph, marked  Plaintiffs'  Exhibit  No.  3,  were  of- 
fered by  plaintiff,  to  which  offer  the  defendant  ob- 
jected and  the  objection  of  defendant  thereupon 
sustained,  and  such  offered  exhibits  were  thereupon 
not  received  in  evidence. 

Thereupon  Cleo  E.  Coles  was  sworn  and  examined 
as  a  witness  for  the  plaintiffs,  a  group  of  15  photo- 
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graphs  were  marked  Plaintiffs'  Exhibit  No.  4,  a 
document  classed  as  a  legend  pertaining  to  the 
15  photographs  composing,  Plaintiffs '  Exhibit  No.  4, 
was  marked  Plaintiffs'  Exhibit  No.  5,  and  two 
photographs  were  marked  Plaintiffs'  Exhibits  Nos. 
6  and  7,  respectively,  whereupon  said  Exhibits  num- 
bered Plaintiffs'  4,  5,  6  and  7,  respectively  were  of- 
fered, and  received  in  evidence  without  objection. 

Thereupon  three  colored  stereoscopic  pictures 
were  marked  Plaintiffs'  Exhibits  Nos.  8,  9  and  10, 
respectively,  were  offered  by  the  plaintiffs,  to  which 
offer  the  defendant  objected  and  said  objections 
thereupon  sustained  and  said  offered  exhibits  were 
thereupon  not  received  in  evidence. 

Thereupon  six  photographs  were  marked  Plain- 
tiffs' Exhibits  Nos.  11,  12,  13,  14,  15  and  16,  re- 
spectively, and  ten  colored  stereoscopic  pictures 
were  marked  Plaintiffs'  Exhibits  Nos.  17,  18,  19,  20, 
21,  22,  23,  24,  25  and  26,  respectively,  for  identifica- 
tion. 

Thereupon  Vern  Kapphan  was  sworn  and  ex- 
amined as  a  witness  for  the  plaintiffs,  and  Raymond 
O'Keefe  was  recalled  and  examined  as  a  witness  for 
plaintiffs,  and  a  receipted  statement,  marked  Plain- 
tiffs' Exhibit  No.  27,  was  offered,  and  received  in 
evidence  without  objection,  and  an  automobile  pur- 
chase order,  marked  Plaintiffs'  Exhibit  No.  28, 
was  offered  in  evidence  by  the  plaintiff,  to  which 
offer  the  defendant  objected,  and  ruling  on  said  ob- 
jection was  reserved  by  the  Court,  whereupon  fur- 
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ther  trial  of  the  causes  was  ordered  continued  until 
10:00  a.m.  tomorrow. 

Entered  in  open  Court.  October  25,  1956. 

E.  WARREN  TOOLE, 

Clerk. 


[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MINUTE  ENTRIES 
FRIDAY,  OCTOBER  26,  1956 

Present:    Honorable  W.  D.  Murray,  Judge. 

Counsel  for  respective  parties  present  as  before 
and  trial  of  cause  resumed. 

Thereupon  Raymond  O'Keefe  resumed  the  wit- 
ness stand  for  plaintiffs,  whereupon  the  deposition 
of  Raymond  O'Keefe  was  opened  and  filed,  and  the 
stipulation  accompanying  said  deposition,  for  the 
taking  of  the  deposition  of  Raymond  O'Keefe,  was 
also  filed. 

Thereupon  Raymond  Charles  Hoynes,  Phillip 
Vert  and  Dr.  Robert  M.  Wiprud  were  sworn  and 
examined  as  witnesses  for  plaintiffs,  and  an  X-ray 
photo,  marked  Plaintiffs'  Exhibit  No.  29,  was  offered 
and  received  in  evidence  without  objection,  where- 
upon the  witnesses  Hoynes  and  Vert  were  perma- 
nently excused. 
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Thereupon  Dr.  Robert  M.  Wiprud  was  called 
out  of  order  as  a  witness  for  defendant  for  the 
purpose  of  examination  in  connection  w^ith  defend- 
ant's counterclaim,  and  Defendant's  Exhibits  Nos. 
30,  31  and  32,  being  three  X-ray  photos,  were  of- 
fered and  received  in  evidence  without  objection, 
whereupon  Dr.  Wiprud  was  permanently  excused 
as  a  witness  herein. 

Thereupon  Charles  H.  McChesney  and  Gene  Seal 
were  sworn  and  examined  as  witnesses  for  plaintiffs, 
and  Plaintiffs'  Exhibits  Nos.  11,  12,  13,  14,  15,  16, 
heretofore  marked,  and  Nos.  9  and  10,  heretofore 
marked,  were  now  offered,  and  received  in  evidence 
without  objection. 

Thereupon  Wajme  Long  was  sworn  and  examined 
as  a  witness  for  the  plaintiffs,  and  Plaintiffs'  Ex- 
hibit No.  8,  heretofore  marked,  was  now  offered, 
and  received  in  evidence  without  objection. 

Thereupon  H.  E.  Jacobson  and  Stanley  J.  Hould 
were  sworn  and  examined  as  witnesses  for  plain- 
tiffs and  Plaintiffs'  Exhibit  No.  33,  a  bumper  from 
an  i^utomobile,  was  offered  and  received  in  evi- 
dence without  objection,  and  a  sketch  of  a  bridge, 
marked  Plaintiffs'  Exhibit  No.  34,  was  marked  for 
identification,  whereupon  further  trial  of  the  causes 
was  continued  until  10:00  a.m.  tomorrow. 

Entered  in  open  Court  October  26,  1956. 

E.  WARREN  TOOLE, 
Clerk. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MINUTE  ENTRIES, 
SATURDAY,  OCTOBER  27,  1956 

Present:  Honorable  W,  D.  Murray,  Judge. 

Counsel  for  respective  parties  present  as  before 
and  trial  of  cause  resumed. 

Thereupon  Stanley  J.  Hould  resumed  the  witness 
stand  for  plaintiifs,  whereupon  Pat  West  was  called 
out  of  order  as  a  witness  for  defendant  and  was 
sworn  and  examined,  and  William  D.  Dove  and 
Douglas  Hardesty  were  sworn  and  examined  as  wit- 
nesses for  plaintilfs,  and  plaintiffs'  exhibits  Nos. 
17,  19,  20,  22,  23,  24,  25  and  26,  respectively,  here- 
tofore marked,  were  now  offered  and  received  in 
evidence  without  objection,  and  plaintiff's  exhibit 
No.  18,  heretofore  marked,  was  now  offered  and 
received  in  evidence  over  defendant's  objection,  and 
Ijlaintiffs'  exhibit  No.  34,  heretofore  marked,  was 
also  offered  and  received  in  evidence  over  defend- 
ant's objection. 

Thereupon  the  envelope  containing  the  deposi- 
tions, sealed  therein,  of  Gordon  Joseph  Jobin, 
George  Edward  Thompson,  Armande  Morand,  and 
Thomas  Edward  Walsh  was  opened,  and  such  depo- 
sitions, and  the  stipulation  for  the  taking  of  said 
depositions,  were  filed. 
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Thereupon  plaintiffs  offered  in  evidence  the  dep- 
osition of  Armande  Morand,  the  same  was  received 
in  evidence  without  objection. 

Thereupon  plaintiffs  offered  in  evidence  the  depo- 
sition of  Gordon  Joseph  Jobin,  and  the  defendant 
objected  to  that  portion  thereof  commencing  with 
line  20  on  page  3  thereof  through  line  26  on  page  5 
thereof,  and  to  that  portion  thereof  commencing  on 
line  13  on  page  6  thereof  and  ending  with  line  4  on 
page  12  thereof,  which  objections  were  sustained,  but 
otherwise  said  deposition  was  received  in  evidence. 

Thereupon  plaintiffs  offered  in  evidence  the  depo- 
sition of  Thomas  Edward  Walsh,  and  the  same  was 
received  in  evidence  without  objection. 

Thereupon  it  was  stipulated  between  counsel  for 
the  respective  parties  that  the  normal  expectancy 
of  a  white  male  of  the  age  of  47  years,  the  age  and 
category  of  plaintiff  Raymond  O'Keefe  at  the  time 
of  the  collision  herein,  was  24  years,  and  that  the 
normal  expectancy  of  a  white  female  of  the  age  of 
36  years,  the  age  and  category  of  Mary  A.  O'Keefe 
(since  deceased),  at  the  time  of  the  collision  herein, 
was  37  years. 

Thereupon  plaintiffs  rest,  subject  to  the  stipula- 
tion heretofore  entered  into  and  order  of  Court  that 
plaintiff  shall  have  the  right  at  a  session  to  be  sub- 
sequently set  by  the  Court  to  at  a  later  date  present 
rebuttal  testimony  orally  or  by  deposition  to  the 
testimony  of  a  certain  witness  for  defendant  not 
now  available. 
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Thereupon  Douglas  Hardesty,  heretofore  sworn, 
was  recalled  and  examined  as  a  witness  for  defend- 
ant, whereupon  further  trial  of  the  causes  was  or- 
dered continued  until  Monday,  October  29,  1956, 
at  9:30  a.m. 

Entered  in  open  Court  October  27,  1956. 

E.  WARREN  TOOLE, 
Clerk. 


[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MINUTE  ENTRIES, 
MONDAY,  OCTOBER  29,  1956 

Present:  Honorable  W.  D.  Murray,  Judge. 

Counsel  for  respective  parties  present  as  before 
and  trial  of  cause  resumed. 

Thereupon  Alexander  Johnson  Fuzesy,  Walter 
Schoepski  and  Mrs.  Walter  Schoepski  were  sworn 
and  examined  as  witnesses  for  defendant,  where- 
upon that  portion  of  the  deposition  of  Rajrmond 
O'Keefe,  taken  before  R.  L.  Robertson,  a  Notary 
Public  for  the  State  of  Montana,  on  October  12, 
1956,  commencing  on  line  6  of  page  44  thereof, 
through  line  25  of  said  page,  was  offered  b.y  de- 
fendant and  received  in  evidence  over  the  objection 
of  plaintiffs. 
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Thereupon  it  was  stipulated  by  counsel  for  re- 
spective parties  that  the  normal  expectancy  of  a 
male  of  the  age  of  60  years  was  14.5  years,  and 
that  the  value  of  $1.00  for  5  years  was  $4.5797. 

Thereupon  Dr.  Duncan  Stuart  McKenzie,  Jr.,  was 
sworn  and  examined  as  a  witness  for  defendant, 
and  an  X-Ray  film,  marked  defendant's  exhibit  No. 
35,  was  offered  and  received  in  evidence  without 
objection,  whereupon  the  defendant  and  counter- 
claimant  rests,  subject  to  the  stipulation  heretofore 
entered  into  and  the  order  of  the  court  that  de- 
fendant shall  have  the  right  at  a  session  to  be  sub- 
sequently set  by  the  Court  to  produce  the  evidence 
of  Mabel  Keough,  who  is  not  now  available. 

Thereupon  Raymond  O'Keefe,  heretofore  sworn, 
was  recalled  and  examined  as  a  w^itness  for  plain- 
tiffs in  rebuttal,  whereupon  ])laintiffs  rest,  subject 
as  aforesaid  to  present  rebuttal  testimony  orally  or 
by  deposition  to  the  testimony  of  said  Mabel 
Keough  at  a  subsequent  session  as  aforesaid. 

Thereupon  further  trial  of  the  causes  was  ordered 
continued  until  Wednesday,  December  5,  1956,  at 
10:00  a.m. 

Entered  in  open  Court  October  29,  1956. 

E.  WARREN  TOOLE, 

Clerk. 
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[Title  of  District  Court  and  Cause.] 

Nos.  1798,  1799  and  1800 

MINUTE  ENTRIES, 
MONDAY,  JANUARY  14,  1957 

Present:  Honorable  W.  D.  Murray,  Judge. 

Further  trial  of  this  cause  was  continued  until 
11:30  a.m.  today,  and  thereafter  at  said  time  the 
same  came  on  regularly  for  further  trial,  Messrs. 
Mark  J.  Doepker  and  Stephen  Granat  being  present 
and  appearing  for  the  plaintiffs,  and  Messrs.  Ed- 
ward C.  Alexander  and  Emmett  C.  Angland  being 
present  and  appearing  for  the  defendant. 

Thereupon  Mabel  Keough  was  sworn  and  exam- 
ined as  a  witness  for  defendant,  whereupon  de- 
fendant rests. 

Thereupon  William  C.  Dove,  who  had  heretofore 
been  sworn,  was  examined  as  a  witness  for  plain- 
tiffs, and  an  offer  of  proof  made  by  counsel  for 
plaintiffs  was  taken  into  Court  Reporter's  official 
record  and  denied  by  the  Court. 

Whereupon  the  evidence  being  closed,  Court  or- 
dered that  plaintiffs  be,  and  are  allowed  30  days 
after  receipt  of  a  transcript  herein,  then  and  there 
ordered  by  counsel,  within  which  to  serve  and  lodge 
with  the  Court  their  proposed  findings  of  fact  and 
conclusions  of  law  and  supporting  brief;  that  the 
defendant  be,  and  is  allowed  30  days  thereafter 
within  which  to  serve  and  lodge  with  the  Court  his 
proposed  findings  of  fact  and  conclusions  of  law 
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and  supporting  brief;  and  that  the  plaintiffs  be, 
and  are  allowed  15  days  thereafter  within  which  to 
serve  and  lodge  with  the  court  their  rebuttal  brief, 
if  any. 

Entered  in  open  Court  January  14,  1957. 

E.  WAREEN  TOOLE, 

Clerk. 


[Title  of  District  Court  and  Cause.] 
Nos.  1798  and  1799 

SATISFACTION  OF  JUDGMENT 

Know  All  Men  by  These  Presents: 

That  for  and  in  consideration  of  the  sum  of  One 
Dollar  ($1.00)  and  other  valuable  considerations 
to  the  undersigned,  defendant  and  cross  complain- 
ant in  the  above-entitled  cases,  in  hand  paid  for 
and  in  behalf  of  the  jjlaintiff,  full  satisfaction  is 
hereby  acknowledged  of  that  certain  judgment  ren- 
dered in  the  above-entitled  court,  and  filed,  entered 
and  docketed  in  the  above-entitled  causes  on  the 
19th  day  of  August,  1957,  in  favor  of  the  above- 
named  defendant  and  cross-complainant,  and 
against  the  above-named  plaintiff,  for  the  sum  of 
Forty-six  thousand  Two  hundred  twenty-two  and 
66/100  Dollars  ($46,222.66)  and  costs  taxed,  to- 
gether with  interest  thereon  at  the  rate  of  six  per 
cent  (6%)  per  annum,  and  I  hereby  authorize  and 


74  Stephen  Granat,  etc. 

direct  the  Clerk  of  said  Court  to  enter  the  satisfac- 
tion of  said  judgment  of  record  in  said  actions. 

In  Witness   Whereof,   I   have   hereunto   set   my 
hand  and  seal  this  12th  day  of  March,  1958. 

[Seal]        /s/  WALTER  SCHOEPSKI,  A/K/A 
/s/  WALTER  SCHOEPSKL 


State  of  Wisconsin, 
County  of  Rock — ss. 

On  this  12th  day  of  March,  1958,  before  me,  Pearl 
MacRoberts,  a  Notary  Public  in  and  for  the  State 
of  Wisconsin,  personally  appeared  Walter  Schoep- 
ski,  known  to  me  to  be  the  person  whose  name  is 
subscribed  to  the  foregoing  instrument,  and  ac- 
knowledged to  me  that  he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Notarial  Seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]        /s/  PEARL  MacROBERTS, 

Notary  Public  for  the  State 
of  Wisconsin. 

My  commission  expires  June  14,  1959. 
[Endorsed] :  Filed  March  24,  1958. 
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Nos.  1798,  1799  and  1800 

NARRATIVE  STATEMENT  OF 
PROCEEDINGS  AND  TESTIMONY 

Appearances : 

HARRISON  &  ORANAT, 
Malta,  Montana; 

DOEPKER  &  HENNESSEY, 
Butte,  Montana, 

Attorneys  for  Plaintiffs. 

HALL,  ALEXANDER  &  BURTON, 

Great  Falls,  Montana; 
ANGLAND  &  MARRA, 
Great  Falls,  Montana, 

Attorneys  for  Defendant. 

Be  it  remembered  that  the  above  causes  were  con- 
solidated and  came  on  regularly  for  trial  before  the 
Honorable  W.  D.  Murray,  United  States  District 
Judge  for  the  District  of  Montana,  sitting  without 
a  jury,  at  Havre,  Montana,  on  October  25,  1956. 
The  plaintiffs  were  present  in  person  and  repre- 
sented by  their  counsel,  James  T.  Harrison,  Esq., 
of  Malta,  Montana,  and  M.  J.  Doepker,  Esq.,  of 
Butte,  Montana;  the  defendant  was  present  in  per- 
son and  represented  by  his  counsel,  Edward  C. 
Alexander,  Esq.,  Emmett  C.  Angland,  Esq.,  and 
Joseph  R.  Marra,  Esq.,  all  of  Great  Falls,  Montana. 

Thereupon,  the  following  proceedings  were  had: 
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APPELLANT'S  CASE  IN  CHIEF 

Mr.  Alexander :  May  it  please  the  Court,  the  de- 
fendant, with  the  understanding  on  those  deposi- 
tions, which  the  defendant  is  also  interested  in — 
we  are,  of  course,  still  without  [3*]  the  testimony 
of  the  witness,  Mabel  Keough,  and  I  understand 
the  Court  has  made  some 

The  Court:  Well,  I  made  the  suggestion  that  I 
think  we  would  proceed  with  the  taking  of  testi- 
mony so  that  all  of  the  testimony  that  is  now  avail- 
able, at  least,  be  presented  to  the  Court,  and  that 
thereafter,  at  a  date  convenient,  we  could  set  a  ses- 
sion to  take  the  testimony  of  that  witness  who  is 
not  now  available,  and  in  that  connection,  I  pointed 
out  that  after  that  witness  testifies,  counsel  for  the 
plaintiff  may  very  well  have  some  rebuttal  testi- 
mony to  present,  and  we  would  have  to  make  ar- 
rangements for  counsel  to  present  that,  either  by 
way  of  taking  the  testimony  of  the  witness  here  in 
Court,  or  by  deposition,  which  ever  he  wanted  to  do. 

Mr.  Doepker:  That  is  perfectly  agreeable  to  our 
side,  your  Honor. 

Mr.  Alexander:  With  that  understanding,  the 
defendant  is  ready,  too. 

The  Court:     Very  well,  let  us  proceed  then.  [4] 


*Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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RAYMOND  O'KEEFE 

Direct  Examination 

My  name  is  Raymond  O'Keefe  and  I  live  at 
Sandwich  South  in  the  Province  of  Ontario,  County 
of  Essex,  near  the  larger  city  of  Windsor  in  Canada. 

I  had  occasion  to  be  driving  in  the  State  of  Mon- 
tana on  the  30th  day  of  August,  1955.  I  was  riding 
in  a  1955  Buick,  it  was  a  four-door  hardtop,  and 
at  the  time  the  members  of  my  family  were  my  wife 
and  two  children,  Catherine  and  Michael  and  my 
mfe's  name  was  Mar}^ 

On  the  day  in  question,  about  9  o'clock  or  9:30, 
my  wife  was  driving  the  automobile,  and  something 
of  an  unusual  circumstances  occurred,  which  hap- 
pened at  approximately  9:30  a.m.  A  car  swayed  in 
front  of  her,  the  place  was  12  miles  and  some  frac- 
tion of  a  mile,  slightly  over  12  miles  westerly  from 
the  City  of  Malta,  Montana.  The  automobile  col- 
lision took  place  at  a  bridge.  It  was  a  wooden 
bridge  with  three  length  members,  one  on  top,  one 
in  the  center  and  one  at  the  bottom. 

Our  trip  started  from  the  farm  where  I  resided, 
and  on  this  morning,  we  had  driven  from  Havre 
where  we  had  been  the  night  before.  We  arose  ap- 
proximately 5:20. 

My  wife  got  our  breakfast  that  morning  at  the 
motel  where  we  were  staying  and  we  packed  our 
luggage  and  put  the  luggage  in  the  car.  We  did 
not  have  to  stop  for  gas  the  evening  before,  but  we 
got  gas  somewhere  between  Shelby  and  Havre.  Our 
return  trip  from  our  farm  in  Canada  started  at 
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the  City  of  Seattle,  Washington,  and  on  this  par- 
ticular morning,  my  wife,  Mary,  was  driving  our 
automobile.  It  was  a  clear  morning,  and  it  was 
warm,  and  we  were  driving  easterly  from  Havre. 
The  children  were  in  the  front  seat. 

Mrs.  O'Keefe  had  considerable  experience  in  op- 
erating automobiles;  she  had  been  driving  for  sev- 
eral years,  10  or  12  years  or  more;  we  had  been 
married  for  10  years;  and  for  the  last  4  or  5  years 
before  this  date,  she  drove  every  day;  her  driving 
was  both  pleasure  and  business,  and  she  also  oper- 
ated motor  driven  equipment,  tractors  and  trucks; 
and  Mary  O'Keefe  had  reached  the  age  of  36  on 
the  30th  day  of  August,  1955. 

I  occupied  a  position  in  the  center  of  the  rear 
seat  as  we  were  traveling  eastward  that  morning 
and  we  had  no  occasion  to  stop  between  Havre  and 
this  bridge  that  we  are  talking  about.  As  we 
traA-eled  eastward  that  morning  I  made  observation 
of  the  distance  that  we  had  traveled  and  it  was  ap- 
jjroximately  101  miles  which  we  noticed  at  about 
a  mile  westerly  from  the  bridge  in  question. 

Approaching  the  bridge  in  question  from  the 
west,  it  was  a  fairl}^  straight  road,  it  does  go  down 
slightly  to  the  bridge  from  the  west.  Leaving  Malta, 
however,  there  were  several  bends  in  the  road,  and 
we  observed  the  bridge  in  question  on  that  morn- 
ing at  some  distance  from  it. 

A.     Oh,  I  saw  it  for  quite  aways. 

Q.  Now,  fixing  that,  what  you  call  the  start  of 
that  ''quite  aways,''  fixing  that  place  in  your  mind, 
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will  you  tell  us  first  on  which  side  of  the  highway, 
or   which    sides    of   the    highway,    Mary    O'Keefe 
drove  that  Buick  car  that  morning? 

A.     On  the  right  hand  side. 

Q.  To  your  best  recollection,  did  she  at  any  time 
while  driving  cross  over  on  the  other  side  for  any 
purpose,  on  the  left  side? 

A.  Well,  I  don't  recall,  unless  she  passed  some- 
one. I  don't  remember  that  she  did.  There  wasn't 
very  much  traffic.  We  met  quite  a  few  combines 
going  west. 

Q.     Were  those  combines  east  or  west  of  Malta? 

A.     West. 

Q.  With  particular  respect  to  the  position,  or 
the  distance  [14]  that  you  have  related  when  you 
said  you  could  see  the  bridge  from  quite  aways,  I 
would  direct  your  attention  now  to  the  operation 
of  the  automobile  from  the  start  of  that  point 
which  you  say  was  quite  aways,  until  you  arrived 
at  the  bridge.  You  have  now  related  that  she  stayed 
on  the  right-hand  side,  as  near  as  you  can  remem- 
ber, is  that  correct?  A.     That  is  correct. 

Q.  And  particularly  now,  coming  into  the  bridge 
on  the  highway,  on  which  side  w^as  she  driving? 

A.     The  right-hand  side. 

Q.  Give  the  Court  your  best  recollection  and 
your  best  judgment  of  the  speed  that  she  was  travel- 
ing at  that  time  and  place  ? 

A.  Well,  I  would  say  40  to  45.  She  may  have 
slowed  to  40. 

Q.     Now,    will    you    say    whether    or    not,    Mr. 
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O'Keefe,  that  she  continued  on  her  own  or  right- 
hind  side  as  she  came  upon  the  bridge,  or  did  she 
swerve  away  from  her  own  or  right-hand  side  as 
she  came  upon  the  bridge,  or  went  through  the 
bridge?  A.     No,  she  didn't. 

Q.  All  right,  now,  directing  your  attention  now 
to  the  traffic  which  may  have  been  approaching  at 
that  time  from  the  east,  will  you  tell  the  Court 
whether  you  saw  any  automobiles  in  that  immedi- 
ate vicinity  by  the  bridge  coming  from  the  east? 

A.    Yes,  I  did.  [15] 

Q.  And  what  kind  of  vehicle  or  vehicles  were 
they? 

A.  That  would  be  this  car  that  was  in  the  acci- 
dent. 

Q.  Did  you  observe  any  others  in  the  immedi- 
ate vicinity  right  at  that  time?  A.     No. 

Q.  All  right,  now,  in  your  own  words,  please, 
tell  the  Court  what  you  saw  happen  with  respect 
to  the  car  that  was  coming  from  the  east? 

A.  Well,  I  saw  it  coming  down  this  incline,  and 
when  it  got  very  close  to  her,  it  seemed  to  sway 
right  at  her.  I  raised  up  in  the  back  seat. 

Q.  Now,  you  have  mentioned  an  incline  which 
has  not  been  explained  to  his  Honor  yet  in  the  tes- 
timony, and  where,  with  respect  to  that  bridge,  is 
the  incline  you  were  talking  about? 

A.    Well,  it  is 

Q.     Speak  up  now. 

A.  It  is  a  couple  himdred  feet,  I  would  say, 
maybe  more,  I  didn't  measure  it. 
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Q.  And  with  respect  to  the  bridge,  does  the  in- 
cline— or  where  did  it  start  on  this  day? 

A.  Well,  it  isn't  too  far  back.  I  don't  think  it 
would  be  over  30  or  40  feet. 

Q.  And  then  the  incline  would  go  towards  which 
direction  1  A.     East. 

Q.  Before  you  saw  the  car  coming  down  this 
incline,  this  car  [16]  that  collided  with  you,  did  you 
see  it  beyond,  down  the  highway  to  the  east,  at  any 
time  that  you  recall?  A.     No. 

Q.  Have  you  since  learned  whether  that  incline 
continues,  or  whether  there  are  depressions  east- 
ward from  the  top  of  the  incline? 

A.     I  have. 

Q.     And  what  is  the  situation  there? 

A.  From  where  3^ou  get  back  far  enough,  you 
cannot  see  the  bridge  over  the  incline. 

Q.     I  didn't  hear  the  last  part  of  your  answer. 

A.     Over  the  incline,  you  cannot  see  the  bridge. 

Q.  Now,  did  you  notice  since  any  highway 
markers  somewhere  along  that  incline? 

A.    Yes. 

Q.  As  to  whether  it  was  there  on  that  occasion, 
do  you  know  ?  A.    I  do  not. 

Q.  But  when  was  the  first  time  that  you  had  a 
chance  to  observe  whether  there  were  highway 
markers  in  that  immediate  vicinity? 

A.     The  15th  of  October. 

Q.     Of  this  year?  A.    Yes. 

Q.     Now,  then,  let's  please  relate  in   detail,   as 
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near  as  you  [17]  can  recall  what  took  place  as  the 
car  that  you  referred  to  came  over  this  incline  and 
came  toward  you? 

Mr.  Angland:  Just  a  minute.  Read  the  ques- 
tion, will  you,  Mr.  Parker? 

(Question  read  back  by  Reporter.) 

Q.     Did  you  understand  that  question  ? 

A.     Yes. 

Q.  All  right,  I  want  you  to  describe  your  re- 
membrance of  the  collision,  how  it  happened,  in 
some  detail,  please. 

A.  Well,  as  I  saw  this  car  coming  at  us,  it 
seemed  to  be  coming  fast  and  swerved  just  before 
it  got  on  top  of  her. 

Mr.  Alexander:  Move  that  the  answer  be 
stricken  as  not  responsive.  The  question  was  as  it 
came  over  the  incline  towards  you. 

The  Court:     Overruled. 

Q.  Do  you  have  some  memory  at  this  time  from 
being  there  immediately  following  the  collision? 

A.     I  do. 

Q.  And  do  you  have  some  memory  at  this  time 
of  the  circumstances  immediately  before  the  col- 
lision? A.     Yes. 

Q.  All  right.  Approximately,  then,  will  you  tell 
us  where  on  the  bridge  the  actual  impact  or  col- 
lision took  place? 

A.     Towards  the  easterly  end. 

Q.  And  in  the  instant  inmiediately  before  the 
collisions,  [18]  where  was  the  Buick  car? 
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A.     Near  the  right  rail. 

Q.  And  where  did  the  impact  between  the  two 
ears  occur,  as  near  as  you  could  tell  in  the  instant 
that  it  occurred? 

A.     You  mean  in  the  position  on  the  bridge? 

Q.  I  mean  the  way  the  cars  came  together,  as 
near  as  you  can  remember? 

A.  Well,  as  near  as  I  can  remember,  his  car  hit 
her  front  end.  [19] 

I  have  had  occasions  since  to  observe  photographs 
of  the  damaged  cars  and  my  counsel  have  obtained 
pictures  of  these  cars. 

In  the  collision,  I  was  thrown  over  into  the  glass 
of  the  windshield  or  the  side  window  somewheres, 
and  when  the  car  landed  in  the  ditch,  I  removed 
the  youngsters  and  asked  Mary  if  she  was  hurt, 
she  didn't  answer  and  I  got  out  and  tried  to  move 
her  and  I  couldn't;  I  walked  back  to  see  if  the 
other  car  might  have  taken  fire;  those  people  were 
both  sitting  in  the  front  seat;  Mr.  Schoepski,  his 
leg  was  hanging  out  of  the  left  side  of  the  car; 
then  I  returned  to  our  own  car. 

Immediately  after  the  collision,  the  Buick  car 
turned  in  a  northerly  or  left-hand  direction,  into 
the  ditch  or  barrow  pit,  as  they  call  it.  I  made  a 
casual  observation  of  the  position  of  the  left  front 
wheel  and  it  had  been  driven  upwards,  I  believe, 
and  back. 

Q.  Will  you  say  whether  or  not  the  movement 
of  the  Buick  followed  the  crushed  position  of  the 
front  wheel? 
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Mr.  Alexander :     Just  a  moment — ^Well,  go  ahead. 

A.     I  would  say  yes,  it  did. 

Q.     Then  it  came  to  a  stop  where  1 

A.     East  of  the  bridge  in  this  barrow  pit. 

Q.  Now,  then,  immediately  after  this,  what  did 
you  do  besides  speaking  to  your  wife? 

A.  Well,  I  tried  to  take  care  of  the  youngsters 
as  little  as  I  could.  This  woman  started  coming  and 
wanted  me  to  lie  down. 

Q.  How  long  did  it  appear  to  you,  approxi- 
mately, before  any  other  vehicle  showed  on  the 
scene  % 

A.  Well,  I  would  say  at  least  five  or  six  min- 
utes. [21] 

I  observed  the  position  of  Mr.  Schoepski's  auto- 
mobile immediately  after  the  collision  and  it  was  on 
the  bridge  heading  to  the  left  at  an  angle  to  the 
south  side,  if  the  road  was  running  west  and  the 
front  end  of  his  automobile  was  across  the  center 
line  to  the  south.  Immediateely  after  the  collision, 
my  wife  was  in  a  sort  of  a  standing  position  around 
the  steering  wheel,  fairly  well  standing.  I  was 
loaded  into  an  ambulance,  I  believe  with  Mr. 
Schoespki  and  I  was  bleeding  from  the  forehead 
and  hands,  one  hand  was  bleeding  bad  and  the  fore- 
head and  nose.  I  was  laying  on  the  ground  and  I 
heard  somebody  volunteer  to  take  the  children  into 
Malta  in  a  station  wagon. 

Q.  Were  you  alone  in  the  room  in  the  hospital 
at  that  time  %  A.    No,  I  was  not. 

Q.     AVho  was  in  the  hospital  room  with  you? 
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A.     Mr.  Schoepski. 

Q.  Did  Mr.  Schoepski  say  anything  while  you 
and  he  were  in  the  room  together? 

A.     Yes,  he  did. 

Q.     What  did  he  say? 

A.  Oh,  on  the  second  day,  I  don't  know  whether 
he  knew  w^ho  I  was  or  not,  he  wondered  how  the 
Milwaukee  ball  team  was  getting  along.  I  heard  him 
make  a  phone  call.  He  did  a  lot  of  talking  at  night. 

Q.  Well,  what,  if  any  particular  thing,  did  he 
say  relating  to  the  accident  or  the  driving? 

Mr.  Angland:  Just  a  minute.  We  will  object 
to  this;  this  isn't  any  part  of  the  res  gestae. 

Mr.  Doepker:  Why  does  it  have  to  be  a  part  of 
the  res  gestae  with  the  defendant  saying  it? 

Mr.  Angland :  You  are  talking  about  admissions, 
then? 

Mr.  Doepker:     Certainly. 

The  Court:     The  objection  is  overruled. 

Q.     You  may  answer,  please. 

A.  Well,  he  made  this — I  don't  know  where  I 
left  off,  but  he  made  the  phone  call  and  said  that 
there  was  nothing  serious,  [27]  just  a  head-on  col- 
lision; and  at  night  he  kept  talking,  he  said  I  was 
too  old,  I  never  should  have  made  the  trip,  so  I  * 
got  the  nurse  and  complained  about  it.  They  moved 
me  the  next  day.  I  couldn't  sleep.  [28] 

The  position  my  family  were  in  the  car  as  it  left 
Havre  was  changed  between  Havre  and  the  scene  of 
the  accident,  Michael  came  back  into  the  back  seat 
where  I  was,  and  the  little  girl  was  asleep  in  the 
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front  seat,  and  I  was  sitting  a  little  to  the  right  of 
the  center  of  the  rear  seat,  and  from  where  I  was 
seated  there  was  no  obstruction  to  the  view  of  the 
road  ahead.  At  the  time  of  the  accident  the  condi- 
tion of  the  weather  was  such  that  it  was  a  clear 
morning,  there  was  not  any  fog  or  anything  to  ob- 
struct my  view  and  there  were  no  obstructions  on 
either  side  of  the  bridge  that  could  have  obstructed 
my  view,  except  there  was  that  rise  to  the  east,  and 
there  were  no  other  cars  in  the  immediate  vicinity 
at  the  time  of  the  collision,  immediately  before  the 
accident. 

I  have  been  on  the  stand  previously  and  was  ex- 
cused for  the  purpose  of  having  some  photographs 
introduced  that  were  taken  at  the  scene  and  subse- 
quent to  the  collision. 

Photograph  No.  2  of  Plaintiff's  Exhibit  4  I  rec- 
ognize as  an  automobile  that  is  to  the  left  of  the 
picture  and  headed  down  with  some  men  standing 
around  it,  that  is  a  picture  of  the  Buick,  my  wife's 
car.  I  also  recognize  Plaintiffs'  Exhibit  1  and  that 
is  also  a  photograph  of  the  Buick  car. 

Plaintiffs'  Exhibit  No.  4  photograph  12  shows 
the  automobile  at  the  position  indicated  and  No.  15 
of  Plaintiffs'  Exhibit  4,  I  also  recognize,  and  each 
and  every  one  of  those  photographs  and  the  posi- 
tion of  the  automoble  is  that  of  the  same  automo- 
bile— ^it  is  the  same  car. 

If  I  take  Plaintiffs,  Proposed  Exhibit  No.  9  and 
look  through  the  viewer,  I  recognize  the  vehicle  in 
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that  Exhibit.  That  is  the  Buick.  Plaintiffs'  Exhibit 
No.  10,  looked  at  through  the  viewer,  I  recognize 
as  the  Buick  automobile. 

After  the  collision,  I  have  stated  that  I  went 
back  to  the  Pontiac  car  and  at  the  time,  I  did  not 
know  the  people  that  were  in  the  car,  but  later  I 
became  acquainted.  I  have  previously  referred  to  a 
man  seated  in  the  Pontiac  car  with  his  leg  hanging- 
out  and  that  man  was  seated  behind  the  steering 
wheel  and  there  was  also  a  lady  in  the  car  with  him, 
in  the  front  seat. 

Cross-Examination 

Going  back  to  the  scene  of  the  accident  on  the 
30th  of  August,  1955,  I  stayed  at  Havre  that  night 
and  we  got  up  quite  early  that  morning.  My  wife 
prepared  breakfast.  We  had  a  good  breakfast  that 
was  cooked  right  at  the  motel.  I  didn't  have  a 
watch,  but  there  was  a  clock  at  the  motel  and  that 
is  how  I  know  that  we  left  at  twenty  to  seven  on 
the  morning  of  the  30th  of  August. 

As  we  went  from  Havre  to  the  place  where  the 
accident  happened,  we  passed  some  cars  on  that 
stretch  of  road.  Our  car  was  all  gassed  up  west  or 
southwest  of  Havre  the  evening  before  and  we 
didn't  have  to  make  any  stops  to  get  gas.  We  drove 
right  straight  through  without  any  stops  up  to  the 
time  of  this  accident  and  collision.  I  did  not  stop  at 
a  place  called  Choo  Choo  Inn  in  Malta.  It  is  not 
a  fact  that  we  had  breakfast  in  Malta  at  the  Choo 
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Choo  Inn  that  mornmg  and  we  did  not  stop  at  the 

Choo  Choo  Inn  for  any  purpose. 

We  met  some  combines,  I  thought  it  was  at 
Malta,  but  since  I  have  gone  back,  it  is  a  large 
steel  bridge  west  of  Malta,  and  the  little  boy  was 
awake  at  that  time.  The  little  boy  rode  in  the  front 
seat  of  the  automobile  part  of  the  time  and  where 
he  started  to  ride  in  the  back  seat  is  pretty  hard 
to  tell — I  don't  know.  In  all  events  I  was  in  the 
back  seat  all  the  way  from  Havre  to  the  point 
of  the  accident.  The  little  boy  was  not  awake  from 
Havre  to  the  point  of  the  accident,  he  was  asleep 
towards  the  end.  The  little  girl  was  asleep  in  the 
front  seat. 

As  we  came  upon  the  bridge  in  question,  I  ob- 
served the  bridge  for  quite  aways. 

Q.  Now,  as  you  came  up  to  the  scene  of  this 
accident,  as  I  understand  it,  you  observed  the 
bridge  at  quite  aways?  A.     Yes. 

Q.  But  I  never  was  able  to  tell  how  far  away 
you  were  from  the  bridge  when  you  first  observed 
it.  A.    Well,  I  couldn't  tell  you  now. 

Q.  Well,  can  you  give  me  any  estimation,  ap- 
proximately how  far  in  hundreds  of  feet  or  tens 
of  feet? 

A.  Oh,  I  would  put  it  at  four  or  five  hundred 
feet. 

Q.  At  four  or  five  hundred  feet.  And  at  the  time 
that  the  Buick  was  four  or  five  himdred  feet  from 
the  bridge,  did  you  see  any  traffic  coming  from  the 
other  direction?  A.     No,  I  didn't. 
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Q.  You  didn't  see  any  traffic,  that  is  coming 
westward.  When  was  it  that  you  first  observed  the 
Pontiac  automobile? 

A.  I  first  noticed  it  as  we  were  nearing  the 
bridge. 

Q.     As  you  were  nearing  the  bridge  ? 

A.     That's  right. 

Q.  That  is,  the  car  that  Mrs.  O'Keefe  was  driv- 
ing ?  A.    Yes. 

Q.  Can  you  tell  me  about  where  your  car,  the 
car  you  were  riding  in,  was  when  you  first  observed 
the  Pontiac,  in  feet,  let  us  say? 

A.  No,  it  is  a  pretty  hard  thing  to  do  when  you 
are  moving.  [155] 

Q.     Well,  roughly,  at  least? 

A.     Oh,  I  would  say  40  feet  back  or  so. 

Q.  So,  when  the  car  you  were  riding  in  was  40 
feet  back  to  the  west  of  the  bridge  you  saw  the 
Pontiac  ?  A.    Yes. 

Q.  Now,  where  was  it  that  you  saw  the  Pontiac 
with  reference  to  the  other  end  of  the  bridge  or 
some  natural  object? 

A.     Coming  from  the  east  to  the  bridge. 

Q.     Was  it  about  the  top  of  the  hill? 

A.     No,  it  was  coming  down. 

Q.  And  how  far  down  the  hill  would  you  say  it 
was? 

A.     I  have  no  way  of  measuring  it. 

Q.    Pardon? 

A.     I  have  no  way  of  measuring  it. 

Q.    Well,  would  it  be  half  way  down  the  hill? 
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A.     I  don't  know  the  length  of  the  hill. 

Q.  It  doesn't  matter  how  long  the  hill  was,  I 
just  want  to  know  if  it  was  half  way  down  the  hill 
or  a  quarter  of  the  way? 

A.  I  would  put  it  at  about  a  hundred  feet  from 
the  bridge  or  so. 

Q.  About  a  hundred  feet  from  the  bridge.  And 
were  you  able  to  estimate  the  speed  of  the  Pontiac  ? 

A.    Well,  it  seemed  to  be  coming  pretty  fast. 

Q.  And  at  that  time,  the  Buick  you  were  riding 
in  was  going  [156]  about  40  to  45  miles  an  hour  ? 

A.     I  told  you  that,  40  to  45. 

Q.  When  you  saw  that  Pontiac  a  hundred  feet 
from  the  bridge,  it  was  on  its  right  side  of  the 
road,  wasn't  if?  A.     Yes. 

Q.  And  it  continued  on  its  right  side  of  the 
road? 

A.  Until  it  got  near  the  bridge,  or  entering  the 
bridge,  one  of  the  two. 

Q.  Well,  which  was  it,  did  it  get  on  its  wrong 
side  as  it  came  into  the  bridge,  or  after  it  was  on 
the  bridge? 

A.     As  it  was  coming  in,  I  would  say. 

Q.     As  it  was  coming  into  the  bridge? 

A.    Yes. 
i  Q.     And  what  did  the  Pontiac  do  then,  just  turn 
right  towards  you?  A.     Yes. 

Q.  I  think  you  said — now,  when  Mrs.  O'Keefe 
came  on  the  bridge,  you  told  counsel  that  she  was 
right  near  the  right  rail? 

A.     I  said  she  was  about  a  foot  from  it. 
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Q.  About  a  foot  is  the  distance  that  she  was 
from  the  rail?  A.     As  she  entered  the  bridge. 

Q.  As  she  entered  the  bridge,  and  was  she  about 
a  foot  from  the  rail  all  the  way  along  then? 

A.     I  don't  think  so.  [157] 

Q.     Pardon?  A.     I  don't  think  she  was. 

Q.     Did  she  get  closer  or  farther  away? 

A.     She  seemed  to  crowd  over. 

Q.     She  crowded  over  even  closer? 

A.     Yes. 

Q.  And  at  about  what  point  on  the  bridge  was  it 
that  she  crowded  over  closer  to  the  rail? 

A.  It  is  pretty  hard  to  tell.  It  happened  too 
quick. 

Q.  I  realize  that,  but  you  tell  me  she  crowded 
over  even  closer  and  I  want  to  know  about  where 
it  was  on  the  bridge.  That  bridge  is  about  80  feet 
long.  A.    Yes,  I  know  it  is,  maybe  longer. 

Q.  Whatever  its  length  is,  it  is  quite  a  long 
bridge.  Now,  was  your  wife  half  way  down  the 
bridge  when  she  got  over  even  farther? 

A.     I  don't  think  she  was. 

Q.     She  was  still 

A.  I  think  she  crowded  over  shortly  after  she 
entered  the  bridge. 

Q.     Shortly  after  she  entered  the  bridge. 

A.     She  quite  likely  saw  the  other  car,  too. 

Mr.  Alexander:  Now,  just  a  minute.  I  move  that 
that  answer  be  stricken  as  not  responsive. 

The  Court:     That  answer  may  be  stricken.  [158] 
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Q.  You  think  now  she  was  close  to  the  rail 
right  when  she  got  on  the  bridge  ? 

A.     I  said  a  foot. 

Q.    A  foot,  and  then  she  crowded  even  closer*? 

A.    I  have  told  you  that,  yes.  [159] 

Q.  Now,  when  she  crowded  even  closer,  will  you 
tell  me  what  was  the  Pontiac  doing  at  that  time  ? 

A.    It  was  coming  over  the  center. 

Q.  It  was  coming  over  the  center.  And  how  far 
over  the  center  did  the  Pontiac  come? 

A.     I  am  not  in  a  position  to  tell. 

Q.  Well,  was  just  the  front  end  over  the  center, 
or  did  the  whole  Pontiac  come  over? 

A.     The  front  end  was  over  when  I  got  out  after. 

Q.  I  am  not  asking  about  after  you  got  out. 
Let's  just  stick  now  to  before  the  collision  took 
place.  Did  the  Pontiac  turn  so  that  only  the  front 
wheels  went  over  the  center  line? 

A.    Yes,  it  turned. 

Q.  The  rear  wheels  were  on  their  own  side  of 
the  road? 

A.     I  wasn't  in  a  position  to  see  the  rear  wheels. 

Q.     You  didn't  see  the  rear  wheels? 

A.     No. 

Q.  And  this  took  place  about  where  on  the 
bridge,  when  the  Pontiac  turned? 

A.  It  seemed  to  be  about  two-thirds  of  the  way 
to  the  east  end,  around  two-thirds  of  the  way. 

Q.  In  other  words,  the  Pontiac  had  come  one- 
third  of  the  distance  on  to  the  bridge? 

A.    Yes. 
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Q.  And  Mrs.  O'Keefe  had  come  two-thirds  of 
the  way? 

A.  True.  That  is  what  I  thought  when  I  went 
back  and  looked  at  it. 

Q.  Well,  can  you  look  at  Picture  No.  4  of 
Plaintiffs'  Exhibit  No.  4  and  tell  me  if  that  is 
about  the  place  on  the  bridge  where  the  Pontiac 
swerved  ?  A.I  would  say  that  it  is. 

Q.  And  did  the  front  of  the  Pontiac  turn  as 
much  over  the  road  as  it  shows  in  that  picture? 

A.     Yes. 

Q.     Or  was  it  more? 

A.     Well,  it  was  well  over  at  a  good  angle. 

Q.  Well,  what  do  you  mean  by  "well  over"?  A 
foot,  or  three  feet,  or  ten  feet? 

A.     I  know  it  was  over  the  center  of  the  road. 

Q.  On  what  do  you  base  that,  what  do  you  use 
for  the  center  of  the  road,  your  eye  or 

A.     I  would  say  that  I  did. 

Q.  I  think,  Mr.  O'Keefe,  when  Court  closed  on 
yesterday  afternoon,  we  were  trying  to  ascertain 
how  the  Buick  and  the  Pontiac  collided.  Now,  be- 
fore we  go  on  with  that,  as  the  Pontiac  came  into 
the  bridge,  would  you  describe  it  as  jumping  around 
like  a  frog  in  water? 

A.  Well,  I  told  you  down  in  Great  Falls  that 
day  that  it  seemed  to  jump  at  the  Buick  like  a  frog. 

Q.     It  jumped  at  the  Buick  like  a  frog. 

A.    Well,  it  moved  very  fast. 

Q.  Now,  it  might  help  us  to  ascertain  how  the 
cars  come  together  if  you  could  just  show  the  Court. 
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I  am  interested,  of  course,  only  in  the  center  line 
of  the  highway,  and  on  the  back  of  this  tablet 
here,  there  is  just  a  red  line  where  I  have  put  ''W 
to  indicate  the  west  end,  and  an  '^E"  over  here, 
it  indicates  the  east  end.  Now,  let's  take  this  little 
15  cents  store  red  car,  and  let  that  be  the  Buick, 
and  take  this  little  yellow  15  cents  store  car,  and 
let  that  be  the  Pontiac,  and  would  you  just  step 
down  here  and  show  the  Court,  the  red  line  being 
the  imaginary  center  line  of  the  bridge  at  the  time 
of  the  collision,  and  show  us  how  the  two  cars  came 
together  as  you  saw  it? 

A.     Do  you  think  that  you  could? 

Q.  I  wasn't  there,  and  I  am  sure  that  I  couldn't, 
Mr.  O'Keefe.  Now,  you  were,  you  told  me  that  the 
car  swayed,  other  times  you  told  Mr.  Doepker  it 
swerved,  and  I  think  it  would  help  the  Court  if 
you  just  showed  what  you  saw. 

A.     I'll  try. 

(Witness  manipulates  cars.) 

Q.  And  you  are  now  showing  the  Pontiac  as 
curving  right  across  the  center  line  when  you  dem- 
onstrated there.  Now,  take  the  Buick,  and  put  the 
Buick  at  about  the  place  against  the  Pontiac  where 
it  was  when  the  impact  took  place,  if  you  know. 

A.  I  would  suggest  in  here  somewheres  (indicat- 
ing). 

Q.     Now,  is  that  about  it? 

A.  Somewheres  around  there.  It  is  a  pretty  hard 
thing  for  me  to  do.  * 
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A.  I  was  wondering  if  I  had  this  car  backwards. 
Somewheres  in  that  position. 

Q.  Set  the  Buick  about  the  way  it  was  with 
reference  to  being  parallel  to  the  imaginary  center 
line  of  the  road  at  the  point  of  collision. 

(Witness  demonstrates.) 

Q.  You  have  it  set  pointing  a  little  bit  toward 
the  north.  Now,  the  w^ay  the  cars  are  now,  is  that 
the  way  the  collision  took  place? 

(No  audible  reply.) 

Q.  And  you  have  placed  the  yellow  car — have 
you  finished,  have  you  got  it  set?  You  have  placed 
the  yellow  Pontiac  sitting  at  an  angle  across  the 
road  of  approximately  45  degrees  pointed  south- 
westerly ?  A.     Yes. 

Q.  And  you  have  the  Buick  parallel  to  the 
imaginary  center  line  of  the  highway  with  the  left 
side  of  the  front  biunper  of  the  Pontiac  coming 
into  collision  with  the  left  corner  of  the  red  Buick  ? 

A.  Well,  I  am  just  putting  that  there  as  near 
as  I  can.  I  didn't  have  very  long  to  look  at  it 
when  they  were  together. 

Q.  But  I  am  asking  you  for  your  impression 
now.  A.     And  that  is  what  I  am  giving. 

Q.  Now,  that  Pontiac,  as  it  came  down  the  hill 
from  the  east,  and  when  it  turned  that  way  was 
traveling  at  a  high  rate  of  speed? 

A.     I  thought  it  was ;  I  have  said  so. 

Q.     x\nd  the  Buick  was  traveling  at  a  speed  of  40 
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to  45  miles  an  hour?  A.     Yes. 

Q.  And  it  is  in  that  fashion  that  the  cars  came 
together  as  you  have  illustrated  here? 

A.     To  the  best  of  my  knowledge. 

Q.  Now,  do  you  know  what  happened  to  the 
Pontiac  after  that  time  ?  A.     I  do  not. 

Q.  Do  you  know  of  your  own  knowledge  where 
the  Buick  went?  A.     Yes. 

Q.  What  happened  to  the  Buick,  will  you 
demonstrate  how  it  proceeded? 

A.  Well,  it  went  around  through  here  (indicat- 
ing). The  front  end  of  the  Pontiac  was  cut  off. 

Q.     The  front  end  of  the  Pontiac  was  cut  off? 

A.     Sliced  across  through  here,  smashed  across. 

Q.  You  are  pointing  now  to  the  left  front  fender 
of  the  Pontiac A.     Yes. 

Q.  As  having  been  sliced  off.  Now,  the  Buick  did 
what,  while  I  hold  the  Pontiac? 

A.     It  went  around  through  here  (indicating). 

Q.     With  the  rear  end  skidding  to  the  south? 

A.     I  suppose. 

Q.     If  you  don't  know 

A.     I  know,  there  was  marks  on  the  rail. 

Q.  But  about  all  you  know  is  that  the  Buick 
passed  beyond  the  Pontiac  and  down  into  the  bar- 
row pit  on  the  north  side? 

A.    Yes,  there  was  tracks  there. 

Q.  Now,  as  we — before  the  collision  which  you 
have  just  described,  as  I  understand  it,  you  were 
in  the  back  seat  of  the  Buick  ?  A.     I  was. 
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Q.  And  sitting  about — ^where  was  it,  somewhat 
to  the  right-hand  side?  A.    Yes. 

Q.  Prior  to  this  collision,  do  you  know  whether 
Mrs.  O'Keefe  applied  the  brakes'? 

A.     I  don't  know. 

(O'Keefe  narrative  resumes.) 

I  think  Mrs.  O'Keefe  slowed  the  car,  she  gen- 
erally did  at  a  bridge.  She  slowed  down  and  waited 
for  a  car  at  the  bridge  west  of  there,  and  on  this 
particular  bridge,  I  was  watching  what  was  hap- 
pening and  I  was  sitting  back  in  the  back  seat  with 
my  back  against  the  back  cushion.  I  wasn't  lying 
down;  and  from  the  position  I  was  in  the  car  I 
could  see  where  the  center  of  the  highway  was  and 
I  could  see  that  right  up  to  the  time  of  the  collision. 
When  the  Pontiac  came  onto  the  bridge,  I  had  a 
view  of  everything  ahead  of  me  and  I  didn't  see 
any  other  car  following  the  Pontiac  down  the  hill. 

Q.  Didn't  you  see  any  other  car  following  the 
Pontiac?  A.     No. 

Q.     Down  the  hill  ?  A.     No. 

Q.  Calling  your  particular  attention  to  what 
might  be  described  as  a  laundry  panel,  there  was 
no  laundry  panel?  A.     There  was  not. 

Q.  Did  you  see  a  Ford  station  wagon  anywhere 
in  the  vicinity  just  before  the  collision? 

A.     I  did  not. 

Q.  And  I  think  that  you  said  that  it  was  at 
least  five  or  six  minutes  before  anyone  came  on  the 
scene?  A.     That  is  correct.  [167] 
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Looking  at  photograph  No.  8  of  Plaintiffs'  Ex- 
hibit No.  4,  we  see  a  photo  looking  east  from  a  point 
in  the  center  of  the  highway  about  500  feet  west 
of  the  bridge. 

Looking  at  photograph  No.  8,  it  is  a  pretty  hard 
thing  for  me  to  tell  from  this  photo  where  it  was 
when  I  first  saw  the  Pontiac,  but  I  will  mark  a 
letter  ''B"  on  the  Exhibit,  but  I  don't  think  it  is 
very  fair  for  me  to  try  to  mark  on  this. 

(Then  the  witness  does  as  suggested  and 
draws  a  line  crosswise  at  about  the  point  and 
relates  that  it  couldn't  be  accurate — it  is  be- 
cause the  photograph  doesn't  show  the  distance 
too  well.) 

Looking  at  picture  No.  12  of  Exhibit  No.  4,  I 
would  say  that  the  Pontiac  was  just  coming  over 
the  top  of  the  hill  that  shows  in  picture  12  of  Ex- 
hibit 4.  It  would  be  back  a  hundred  feet  anyway 
from  the  bridge — at  least  a  hundred  feet — and  at 
that  time  I  think  the  Buick  car  was  approximately 
40  feet  from  the  westerly  end  of  the  bridge.  So  that 
when  the  Pontiac  was  at  least  a  hundred  feet  from 
the  east  end  of  the  bridge,  the  Buick  was  40  feet 
from  the  west  end  of  the  bridge;  and  when  the 
Buick  automobile  came  to  rest  in  the  ditch,  the  first 
thing  I  did  was  took  the  little  girl  out  of  the  front 
seat — took  the  two  children  out  of  the  car.  I  took 
the  children  out  of  the  car. 

Q.  Up  to  this  time,  you  had  not  spoken  to  your 
wife?  A.     Yes,  I  did. 
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Q.    When  did  you  speak  to  her? 

A.  When  I  was  taking  the  little  girl  out,  I  asked 
her  if  she  was  hurt. 

Q.  And  that  was  immediately  after  the  Buick 
came  to  rest,  you  got  out  and  spoke  to  your  wife  ? 

A.     I  spoke  to  her  in  the  car. 

Q.     Is  that  the  occasion  that  she  moaned'^ 

A.     No. 

Q.     When  was  the  occasion  that  she  moaned? 

A.     When  I  tried  to  move  her. 

Q.     And  when  was  that? 

A.     After  I  put  the  yoimgsters  out  of  the  car. 

Q.  This  is  before  you  went  back  to  the  Pontiac 
to  see  if  it  was  on  fire?  A.     It  is,  yes. 

Q.  Did  she  answer  at  all  when  you  spoke  to  her 
in  the  car  the  first  time?  A.     No. 

Q.     You  took  the  children  up  on  the  highway? 

A.  I  put  them  out  on  the  ground  and  then  went 
around  to  her.  [172] 

Q.  Now,  when  you  took  the  children  up  on  the 
highway,  didn't  a  young  lady  meet  you 

A.    No. 

Q.  and  help  you  with  one  of  the  little  chil- 
dren? A.     No, 

Q.  That  did  not  happen.  Then,  you  immediately 
went  back  to  the  Buick?  A.     I  did. 

Q.  And  at  that  time  you  spoke  to  youi'  wife  and 
she  moaned?  A.     That's  right. 

Q.    And  then  what  did  you  do? 

A.  I  came  back  and  tried  to  comfort  the  young- 
sters. 
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Q.  And  having  done  that,  when  was  it  you  went 
to  the  Pontiac?  A.    After? 

Q.    You  spoke  to  your  wife,  she  moaned? 

A.    Yes. 

Q.  You  came  back  and  tried  to  comfort  the 
youngsters  ?  A.     Yes. 

Q.  Then  you  went  to  the  Pontiac  to  see  if  it 
was  on  fire? 

A.     I  went  to  the  Pontiac  before  that. 

Q.     Before  you  comforted  the  youngsters? 

A.    Yes. 

Q.  You  didn't  go  to  the  Pontiac  before  you  went 
to  your  wife  and  she  moaned?  A.     No.  [173] 

Q.  That  was  almost  immediately  after  the 
car 

A.     Well,  it  took  a  little  while  to  get  them  out. 

Q.     But  it  was  a  matter  of  seconds? 

A.     Oh,  it  was  a  little  while. 

Q.  Could  you  give  me  an  approximation  of  the 
time?  A.     I  couldn't. 

Q.     Pardon? 

A.  I  couldn't.  I  had  a  little  trouble  opening  the 
rear  door,  if  I  recall  right. 

Q.     That  is  the  door 

A.     To  the  left,  the  rear  door. 

Q.     Then  you  went  up  to  the  Schoepski  car? 

A.    I  did. 

Q.     And  then  you  came  back  to  your  wife  again? 

A.     I  did. 

Q.  Now,  you  told  Mr.  Doepker  that  you  put 
your  wife's  purse  and  some  other  articles  in  your 
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pocket,  or  put  something  in  your  pocket,  I  believe 

it  was  your  wife's  purse? 

A.  I  took  the  purse  out  of  the  car,  the  front, 
and  a  watch. 

Q.  And  do  you  know  which  pocket  you  put  the 
purse  in?  A.     I  don't. 

Q.     It  wasn't  your  hip  pocket? 

A.     It  could  have  been. 

Q.  Are  you  sure  that  wasn't  a  glass  bottle  that 
you  put  in  your  i)ocket  at  that  time?  [174] 

A.     I  am.. 

Q.  After  you  had  talked  to  your  wife  and  taken 
the  children  up  on  the  bank,  did  you  take  anything 
out  of  the  Buick?  A.     I  took  some  blankets. 

Q.     What  did  you  take  the  blankets  out  for? 

A.     For  the  youngsters. 

Q.  That  was  immediately  after  you  had  taken 
them  up  on  the  hill  ? 

A.     No,  after  I  came  back. 

Q.     After  you  had  come  back  from  the  Pontiae? 

A.     Yes. 

Q.  Now,  didn't  you  go  down  to  the  Buick  then 
and  throw  some  bottles  of  the  kind  containing  beer 
over  the  right-of-way  fence  in  front  of  the  Buick? 

A.     No. 

Q.     You  did  not  do  that? 

A.     Not  to  my  knowledge. 

Q.  Well,  if  you  had,  you  would  have  known 
about  it,  wouldn't  you?  A.     I  think  so. 

Q.  You  were  perfectly  conscious  of  all  the 
things  you  have  been  telling  us  thus  far? 
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A.    Yes. 

Q.  And  although  your  face  was  cut,  you  could 
see  the  things  you  have  been  telling  us  about  thus 
far?  [175]  A.    Yes. 

Q.  Had  anyone  had  anything  to  drink  that 
morning  ?  A.     No. 

Q.  In  the  way  of  alcohol  beverages  of  any 
kind?  A.     No. 

Q.  Weren't  there  a  lot  of  bottles  in  the  back 
seat  of  the  Buick  A.     There  was. 

Q.     And  you  didn't  throw  any  of  those  bottles? 

A.  I  may  have  dragged  some  out  with  the 
blankets. 

Q.  Were  there  any  bottles  or  cases  of  beer  in 
the  trunk  of  the  Buick? 

A.     I  have  been  told  there  was  a  case  of  empties. 

Q.     Do  you  know?  A.     I  don't. 

Q.     That  is  just  what  you  have  been  told? 

A.     Yes. 

Q.  That  there  was  a  case  of  empties  in  the  trunk 
of  the  car?  A.     Yes,  I  was  told  that. 

Q.     You  had  never  seen  that  case? 

A.     I  never  bothered  with  the  trunk  of  the  car. 

Q.  Now,  when  you  left  from  Havre  that  morn- 
ing, you  stayed  awake  all  of  the  way  from  Havre  to 
the  point  of  collision?  A.     I  did.  [176] 

Q.     There  isn't  any  question  about  that? 

A.     There  is  not. 

Q.  Do  you  recall  when  your  deposition  was 
taken  in   Great   Falls,   in   an  imguarded   moment, 
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you  said  something  about  you  getting  the  blanket  to 

lay  down  and  sleep?  A.     I  did  not. 

Q.  Well,  you  recall  that  deposition  having  been 
taken  ?  A.     Yes. 

Q.  At  which  time  Mr.  Doepker  and  Mr.  Harri- 
son were  present,  Mr.  Angland,  Mr.  Marra  and 
myself,  and  Raymond  Robertson,  the  Court  Re- 
porter, in  a  room  adjacent  to  my  office  in  Great 
Falls  on  the  12th  of  October? 

A.  I  brought  that  to  Mr.  Doepker 's  attention 
since  I  read  that. 

Q.  Now,  prior  to  reaching  the  place  where  the 
question  in  controversy  arose,  we  had  been  talking 
about  these  beer  bottles,  and  I  will  ask  you  if  I 
didn't  ask  you  the  following  questions  and  you 
make  the  following  answers 

Mr.  Doepker:  Just  a  moment,  your  Honor,  we 
object  to  this  form  of  interrogation  here  because 
the  proper  procedure  is  not  being  followed.  I  think 
it  is  necessary  for  counsel  to  show  that  deposition 
to  the  witness  and  let  him  read  it  over  and  then 
ask  questions  about  it. 

The  Court:     Yes,  I  think  you  should. 

Mr.  Alexander :  Shall  we  open  the  original  depo- 
sition? [177] 

Mr.  Doepker :     Your  copy  is  okay. 

Mr.  Alexander:     I  have  got  some  red  lines  on  it. 

The  Court:     You  may  open  it. 

Mr.  Alexander:  The  deposition  has  been  filed, 
has  it  not? 

The  Clerk:     Filed  unopened. 
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Mr.  Alexander:  At  this  time,  we  would  ask  that 
the  stipulation  for  taking  the  deposition,  and  the 
deposition  of  Raymond  O'Keefe,  after  having  been 
opened,  be  noted  and  filed  with  the  Clerk  of  the 
Court. 

The  Court:     It  is. 

Q.  (By  Mr.  Alexander):  Mr.  O'Keefe,  I  now 
hand  you  your  deposition  which  was  taken  at  the 
time  and  place  which  I  have  related,  and  call  your 
attention  to  page  44,  starting  with  line  6,  and  going 
down  to  and  including  21,  and  ask  that  you  fa- 
miliarize yourself  with  those  questions  and  answers. 

Mr.  Doepker:  Just  a  minute,  all  you  have  to  do 
is  familiarize  yourself  with  it  and  then  answer  his 
questions  as  he  asks  them  to  you. 

Q.  Now,  referring  to  that  portion  of  the  depo- 
sition, Mr.  O'Keefe,  I  will  ask  you  if  I  did  not 
ask  the  following  questions  and  you  make  the  fol- 
lowing answers:  Question,  Now,  what  kind  of 
bottles  were  those?  Line  7 

A.     Beer  bottles. 

Q.  No,  I'll  do  the  reading.  Answer,  Beer  bottles. 
I  thought  [178]  you  lost  the  place.  Question:  And 
about  how  many  were  there  ?  Answer :  I  don 't  know, 
I  didn't  know  they  were  in  there  until  that  morn- 
ing. Question:  Have  you  any  idea  how  they  got 
there?  Answer:  Yes. 

A.     Yes. 

Q.  I  '11  do  the  answering.  Question :  How  did  they 
get  there?  Answer:  Well  I  have  a  little  lad  at  home 
that  picks  them  up,  and  when  he  was  around  these 
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motels,  he  thought  he  was  getting  something  given 
to  him,  and  he  was  hiding  them  in  the  car,  and  he 
was  thinking  he  was  going  to  sell  them,  and  I  got  in 
the  back  that  morning  and  I  found  the  bottles 
when  I  got  in  to  lay  down  and  to  move  the  blankets 
over  and  sleep,  and  I  removed  the  blankets,  and  he 
had  them  covered  up. 

The  Court:     What's  impeaching  about  this? 

Mr.  Alexander:  I  asked  him  if  he  hadn't  in- 
dicated  

The  Court:  He  said  there  were  bottles  in  the 
back  of  the  car. 

Mr.  Alexander:  But  we  are  talking  about  lay- 
ing down  to  sleep,  and  I  asked  him  if  in  an  un- 
guarded moment  in  Grreat  Falls  he  hadn't  said  that 
when  he  got  in  the  back  to  lay  down  to  sleep,  he 
moved  the  blankets. 

The  Court:  Does  he  say  in  the  deposition  that 
he  moved  the  blankets  when  he  laid  down  to  sleep? 

Mr.  Alexander:  Yes,  your  Honor,  I  think  he 
does.  Line  19  is  what  I  am  referring  to.  [179] 

The  Court:  Oh.  Well,  that  question  and  answer. 
All  the  rest  of  it  isn't  impeaching. 

Mr.  Alexander:  I  simply  wanted  to  orient  him 
with  the  preceding  questions. 

Q.  (By  Mr.  Alexander) :  Now,  did  I  ask  those 
questions,  and  did  you  make  those  answers  which  I 
read  I 

A.     Can  I — what  about  the  next  question? 

Q.  I  am  sure  Mr.  Doepker  will  take  that  up.  I 
am  asking  you  as  far  as  we  have  gone. 
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The  Court:  You  can  answer  that  yes  or  no, 
whether  or  not  you  made  those  answers,  and  then 
you  can  make  any  explanation  that  you  feel  called 
upon  to  make. 

A.    Well,  I  think  you  were 

The  Court:  Well,  answer  the  question  first.  Was 
that  question  asked  you  and  did  you  make  that  an- 
swer? 

A.    Well,  I  have  changed  it  here. 

The  Court:  That  is  not  the  question.  The  ques- 
tion is,  at  the  time  of  the  taking  of  this  deposition, 
was  that  question  asked  you  and  did  you  make  that 
answer? 

A.     I  did  not  tell  him  that  I  laid  down  to  sleep. 

Q.  Then  you  did  not  make  the  answer  that  is  in 
the  deposition,  is  that  your  answer? 

A.     That  is  my  answer.  [180] 

The  highway  patrolman  asked  me  about  the  own- 
ership of  the  car  that  we  were  riding  in.  Whether 
he  mentioned  the  ownership  or  not,  I  wouldn't  say, 
but  I  gave  him  a  statement.  I  did  not  tell  the  high- 
way patrolman  that  I  was  the  owner  of  the  Buick. 
I  am  clear  in  my  mind  that  there  were  no  vehicles 
anywhere  in  sight  at  the  time  of  this  collision,  and 
there  were  none  there  when  I  came  back  to  Mr. 
Schoepski  's  car  which  would  be  for  about  5  minutes. 

Q.  These  empty  bottles  which  were  in  the  car, 
do  3^ou  know  about  how  many  there  were  that  you 
discovered?  A.     I  do  not. 

Q.  Were  there  any  full  bottles  of  beer  in  that 
car? 
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A.  I  was  told  there  was  a  full  bottle  in  the 
trunk. 

Q.  A  full  bottle  in  the  trunk,  just  one  full  bot- 
tle? A.     And  a  can,  I  believe.  [185] 

Q.     You  knew  nothing  about  that? 

A.     I  didn't. 

Q.  Now,  you  have  told  me  that  the  morning  of 
the  accident  there  had  been  no  alcoholic  beverages 
consumed  by  you  or  by  your  wife? 

A.     That  is  correct. 

Q.  That  night  at  Havre,  from  the  time  you  got 
into  Havre,  had  any  alcoholic  beverages  been  con- 
sumed by  either  you  or  your  wife? 

A.     There  was  nothing  consumed  by  her. 

Q.     At  any  time?  A.     No. 

Q.  Those  beer  bottles  that  were  in  the  back  of 
the  car,  do  you  know  how  they  got  there? 

A.     I  do  now. 

Q,     How  did  they  get  there? 

A.     The  little  fellow  picked  them  up. 

Q.  That  is  the  little  boy  who  is  here  in  the  court- 
room ?  A.    Yes. 

Q.  You  had  nothing  to  do  with  those  bottles  at 
any  time  ?  A.     No,  I  did  not. 

Q.  Didn't  the  highway  patrolman  ask  you  about 
the  beer  bottles  in  the  car? 

A.     He  may  have,  I  believe  he  did. 

Q.  And  didn't  you  at  that  time  tell  him  that 
you  were  saving  [186]  the  beer  bottles  to  take  back 
to  a  boy  in  Windsor  ?  A.     No,  I  did  not. 

Q.    You  didn't  say  that?  A.     No.  [187] 
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TESTIMONY  OF  CLEO  E.  COLES 

My  name  is  Cleo  E.  Coles.  I  am  a  photographer 
in  Malta. 

I  was  a  photographer  in  Malta  on  the  30th  of 
August,  1955,  and  on  that  day  the  sheriff's  office 
called  me  to  a  point  which  they  said  was  about  10 
miles  or  so  east  of  Malta. 

In  response  to  that  call,  I  made  some  photo- 
graphs, I  have  with  me  the  negatives  of  the  photo- 
graphs taken  at  that  time. 

From  the  negatives,  I  made  some  prints.  I  made 
them  correctly.  I  put  a  number  on  each  of  the 
negatives  which  shows  on  the  print.  There  are  15 
different  numbers. 

I  had  the  camera  at  eye  level.  That  was  around 
five  feet  in  my  base  above  the  terrain  I  was  stand- 
ing on.  In  each  case  that  was  the  position  I  took 
the  pictures  from. 

I  have  a  Crown  Graphic  camera  made  by  East- 
man Kodak.  It  is  a  recognized  type  of  camera  to 
take  photographs  with. 

I  would  say  that  each  and  every  one  of  the  photo- 
graphs correctly  depict  the  scene  at  which  the  cam- 
era was  directed  at  the  time. 

I  took  these  pictures  from  around  10 :30  to  around 
11:30  a.m.  on  August  30,  1955.  I  went  about  12 
miles  east  of  Malta  to  a  bridge  (No.  4-3610-38.8) 
to  take  these  photographs. 

Print  No.  1  of  Plaintiff's  Exhibit  4  is  a  photo- 
graph of  a  red  Buick  out  at  the  scene.  The  red 
Buick  was  at  the  east  end  of  the  bridge  in  the 
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north   barrow   pit   headed   more    or   less   north,    I 

believe. 

When  I  took  the  photograph,  I  was  standing  on 
the  north  top  part  of  the  barrow  pit  looking  more 
or  less  down  at  it.  The  photograph  correctly  shows 
the  conditions  that  there  were  there  on  that  occa- 
sion. 

Photograph  No.  2  shows  the  extreme  east  end 
of  the  bridge  and  the  red  Buick  in  the  barrow  pit, 
and  a  wrecker  and  some  debris  from  the  wreckage. 
The  debris  is  piled  at  the  east  end  of  the  bridge 
on  the  north  side.  That  also  correctly  shows  the 
condition  that  obtained  there  at  the  time  the  ])ho- 
tograph  was  taken.  All  these  were  taken  from  ap- 
proximately five  feet  heighth. 

Photograph  3  of  the  Exhibit  4  is  a  view  looking 
west  taken  from  the  east  end  of  the  bridge,  showing 
a  Pontiac  automobile,  some  wreckage,  some  people, 
and  a  line-up  of  vehicles  waiting  to  get  through. 

When  this  photo  was  taken,  I  was  in  the  center 
of  the  highway  at  the  east  end  of  this  bridge  with 
my  camera  pointed  looking  west.  I  was  looking 
directly  down  the  center  of  the  highway. 

This  is  print  No.  4  taken  also  from  the  center  of 
the  highway  looking  east,  and  it  was  taken  from 
almost  the  west  end  of  the  bridge,  not  quite.  The 
camera  was  pointed  east  and  this  shows  a  wrecked 
Pontiac  and  people.  I  had  my  camera  pointed  di- 
rectly down  the  highway  easterly  from  the  center 
of  the  bridge.  This  also  correctly  shows  the  con- 
dition as  I  observed  it  moon  that  occasion. 
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Print  Xo.  5  was  taken  from  the  right  hand  side 
of  the  highway  at  a  point  in  about  the  middle  of 
the  bridge.  The  camera  was  looking  east  and  it 
shows  the  front  end  of  the  wrecked  Pontiac,  the 
wrecker,  people,  some  vehicles.  The  vehicles  were 
on  the  north  side  of  the  bridge  and  on  the  east  end 
of  the  bridge. 

My  camera  was  about  5  feet  high.  On  the  right 
hand  side  of  this  photo  there  is  some  splintering 
of  the  rails  and  part  of  the  bridge  timbers.  They 
ai)peared  to  be  fresh  and  this  correctly  shows  the 
splintered  condition  on  that  side. 

I  saw  some  red  paint  on  those  timbers. 

Print  No.  6  is  a  general  view  of  the  highway, 
bridge,  and  vehicles.  The  camera  was  pointed  ap- 
proximateh'  northwest,  and  I  was  back  about  a  him- 
dred  feet  from  the  east  end  of  the  bridge.  I  was 
off  in  a  field  south  of  the  highway  east  of  the  bridge. 
This  photo  shows  the  south  rail  of  the  bridge  and 
a  wrecker,  station  wagon.  I  am  quite  sure  there 
is  an  ambulance. 

Print  No.  7  was  taken  from  the  center  of  the 
highway  at  a  point  about  five  feet  above  it.  The 
camera  was  looking  west,  and  it  was  about  500  feet 
from  the  bridge. 

There  is  a  sign  on  the  right  hand  side  of  this 
photograph,  a  triangular  sign.  It  correctly  shows 
the  relative  position  of  that  sign  from  the  position. 
I  have  just  stated  I  was  in  this  position  from  the 
sign.    With  respect  to  the  rest   of  the  conditions 
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and  what  appears  to  be  in  the  photo,  it  correctly 

shows  the  scene  as  I  took  it  on  that  morning. 

In  print  No.  8,  the  camera  was  over  the  center 
of  the  road,  Highway  No.  2,  about  five  feet  above 
it,  and  it  is  looking  east,  and  approximately  about 
500  feet  west  of  the  bridge,  looking  east.  My  cam- 
era was  directed  approximately  directly  down  the 
highw^ay. 

It  correctly  shows  the  highway  to  the  west  of  this 
bridge  as  it  existed  at  that  time. 

Print  No.  9  is  a  ])icture  that  I  took.  It  shows 
the  bridge.  The  camera  was  looking  north  at  a 
]:)oint  about  250  feet  south  of  the  bridge. 

Print  No.  10  is  looking  south  from  a  point  about 
250  feet  north  of  this  bridge.  It  shows  the  bridge, 
the  creek,  and  the  power  pole  and  some  people. 

Print  No.  11  is  a  picture  of  the  bridge.  The  cam- 
era was  looking  west,  and  I  stood  at  a  point  in  the 
center  of  the  highway  about  19  feet  from  the  east 
end  of  the  bridge,  and  held  the  camera  about  five 
feet  high,  five  feet  above  the  road.  There  is  a  Pon- 
tiac  with  a  wrecker  in  front  of  it. 

Print  No.  12  shows  the  bridge,  the  north  and 
south  rail,  approximately  half  of  them,  or  less  than 
half  of  them.  I  stood  in  the  middle  of  the  bridge, 
and  the  camera  was  pointed  east,  northeast  at  the 
time.  It  shows  the  red  Buick  in  the  barrow  pit, 
the  wrecker,  and  some  other  vehicles.  The  splin- 
tered part  of  the  timbers  are  on  the  south  side  of 
the  bridge.   The  Pontiac  had  been  removed.    There 
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were  paint  marks  on  the  timbers  at  that  time.  The 
paint  was  red- 
Print  No.  13  is  taken  from  the  south  side  of  the 
bridge  looking  up  and  north  at  the  railing  of  the 
bridge,  and  showing  the  splintered  condition  as  it 
is  shown  from  that  side,  the  south  side.  It  appeared 
to  be  fresh. 

Print  No.  14  was  taken  in  the  field  west  and  south 
of  the  bridge  a  photograph  of  the  Pontiac  after  it 
had  been  removed  and  showing  a  crushed  front  end. 

Print  No.  15  of  Plaintiffs'  Exhibit  4,  and  I  took 
it  in  Malta.  It  shows  the  wrecked  Buick,  the  left 
side  of  the  wrecked  Buick,  as  the  wreckers  pulled 
it  in.    A  wrecker  is  still  holding  it  up  in  position. 

Plaintiffs'  Exhibit  No.  6  is  an  enlargement  from 
a  s(^ction  of  Picture  No.  5  of  Exhibit  No.  4,  showing 
the  south  rail  of  the  bridge  and  the  splintered  con- 
dition and  the  marks  on  it. 

Plaintiffs'  Exhibit  No.  7  is  an  enlarged  section 
of  Picture  No.  7  of  Exhibit  4.  There  is  no  distor- 
tion whatever.   It  is  larger,  easier  to  see. 

Plaintiff's  Exhibit  No.  8  is  the  front  of  Schoep- 
ski  Pontiac. 

Plaintiffs'  Exhibit  No.  9  is  a  picture  of  the 
O  'Keef 0  Buick,  the  front  end  of  the  O  'Keef e  Buick. 

Plaintiffs'  Exhibit  No.  10  shows  the  O'Keefe 
Buick  from  the  left  side,  the  left  side  of  the  Buick. 

Plaintiffs'  Exhibit  No.  11  shows  the  O'Keefe 
Buick.  It  is  kind  of  a  three-quarter  front  view 
looking  towards  the  rear  and  right  side  of  the 
Buick.  • 
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Plaintiffs'  Exhibit  No.  13  is  of  the  O'Keefe  Buick 
taken  at  the  same  time  and  place,  a  three-quarter 
rear  view  of  the  right  side  of  the  Buick. 

Exhibit  No.  14  is  a  closeup  of  the  right  front 
fender  of  the  O'Keefe  Buick. 

Plaintiffs'  Exhibit  No.  16  is  a  photograph  of  the 
O'Keefe  car  right  side,  closeup,  near  the  center  of 
the  car.   There  are  some  white  streaks. 

Mr.  Alexander :  That  was  my  next  question.  On 
all  of  these  pictures,  I  take  it  that  you  are  simply 
stating  that  they  represent  the  picture  you  took? 

A.     Yes,  sir.  [71] 

Mr.  Alexander:  And  you  have  no  knowledge  as 
to  whether  the  situation  is  the  same  situation  as 
prevailed  before  you  got  there? 

A.     No,  I  don't  know  that.  [72] 

Direct  Examination 

Photograph  No.  17  of  Plaintiff's  Exhibit  4  is 
about  45  feet  from  the  east  end  of  the  bridge,  the 
south  rail. 

Photograph  No.  18  shows  the  south  bridge  rail 
of  this  bridge  we  have  been  talking  about,  about  45 
feet  from  the  east  end  of  the  bridge  at  the  south 
side. 

Photograph  No.  19  is  the  south  rails  of  this 
bridge,  about  40  feet  from  the  east  end  of  the 
bridge. 

Photograph  20  is  the  south  rails  of  the  bridge, 
about  40  feet  from  the  east  end. 

Plaintiffs'  Exhibit  No.  21  is  an  angle  view  of 
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the  south  rails  of  the  bridge  showing  from  about 

20  feet  to  about  45  feet  from  the  east  end  of  the 

bridge. 

Plaintiffs'  Proposed  Exhibit  No.  22  shows  the 
south  rails  of  this  bridge,  about  30  feet  from  the 
east  end  of  the  bridge,  closeups. 

Plaintiffs'  Exhibit  No.  23  shows  the  rails  on  the 
south  side  of  the  bridge  about  25  feet  from  the  east 
end  of  the  bridge. 

Plaintiffs'  Proposed  Exhibit  No.  24  shows  the 
south  rails  of  the  bridge,  looking  southeast,  the 
entire  rail. 

Plaintiffs'  Proposed  Exhibit  No.  25  shows  the  en- 
tire bridge  looking  west  in  3-D. 

Plaintiffs'  Exhibit  No.  26  shows  the  entire  bridge 
looking  east,  both  rails. 

Each  and  all  of  these  exhibits  correctly  depict 
the  portions  of  the  bridge  that  I  have  identified  as 
of  the  date  upon  which  they  were  taken.  They  were 
taken  on  November  18,  1955,  about  9:30  a.m. 

Cross-Examination 

The  red  marks  on  the  bridge  started  somewhere 
near  the  easterly  end,  toward  the  easterly  end.  They 
extend  from  about  40  feet  from  the  end  of  the 
bridge  to  about  20  feet  from  the  east  end,  and  they 
cover  a  portion  of  about  20  feet  on  the  bridge. 

These  transparencies  which  were  last  identified 
as  being  Plaintiffs'  Proposed  Exhibits  17  through 
26,  inclusive,  were  taken  on  the  18th  day  of  No- 
vember, 1955.    Mr.  Harrison  requested  them  to  be 
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taken.  He  did  not  go  out  there  with  me  and  point 
out  the  particular  things  that  he  wanted  the  photo- 
graphs taken  of. 

I  have  never  made  any  transparencies  of  the 
north  rail  of  the  bridge. 

In  respect  to  Photograph  No.  11,  and  paying 
particular  attention  to  a  mark  which  appears  above 
the  right  rear  bumper  or  fender  of  the  Pontiac 
there,  I  do  not  recall  that  mark.  I  wouldn't  be  able 
to  say  whether  that  was  a  gouge  or  not.  By  enlarg- 
ing a  small  portion  of  Photograph  No.  11,  it  prob- 
ably could  be  told  what  it  was.  I  don't  know 
whether  you  could  tell  whether  it  was  fresh  or  not. 

Paying  attention  to  Picture  No.  12  in  Plaintiff's 
Exhibit  No.  4,  and  to  the  top  bridge  rail  in  the 
extreme  left  hand  side  of  the  picture  I  cannot  tell 
what  that  is.  I  observed  that  there  were  fresh 
splintered  wood  on  the  south  rail  of  the  bridge.  I 
don't  remember  whether  or  not  I  made  any  effort 
to  ascertain  whether  there  were  splintered  wood 
or  anything  of  that  kind  on  the  north  rail. 

There  is  a  smear  on  the  negative  of  Picture  No. 
12  as  well  as  on  the  print.  That  smear  is  definitely 
something  that  was  there  when  the  picture  was 
taken,  and  it  is  not  just  an  imperfection  in  the 
print  of  12. 

Looking  at  the  print  of  No.  11  and  to  the  mark 
near  the  fifth  post  on  the  right  hand  side  of  the 
picture  at  the  top  rail  of  the  bridge,  it  does  appear 
in  the  negative,  so,  it  is  something  that  was  on  the 
bridge  rail,  and  not  just  a  smear  in  the  print. 
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When  I  got  out  there  to  the  scene  of  the  accident, 
I  don't  know  what  had  been  done  by  way  of  moving 
any  of  the  vehicles  or  anything  of  that  kind. 

I  measured  the  extent  of  the  red  marks,  the  40 
feet,  on  November  18,  1955,  about  9 :30  in  the  morn- 
ing. As  my  memory  serves  me,  they  seem  to  be 
about  the  same  place. 

With  respect  to  any  of  these  pictures  in  Plain- 
tiffs Exhibit  4,  1  to  15,  inclusive,  using  the  camera 
which  I  used  on  that  day,  if  you  hold  the  camera 
level  and  there  is  no  ups  or  downs  in  the  terrain, 
why  25  degrees  would  cover  it.  I  imagine  that  is 
about  20  feet,  but  I  am  not  sure.  It  covers  25  de- 
grees. That  would  be,  oh,  around  15  or  20  feet,  I 
just  imagine,  from  where  I  stood  at  5  feet. 

Well,  now,  in  the  process  of  photography,  the 
method  of  holding  the  camera  makes  quite  a  little 
difference,  doesn't  it,  as  to  precise  details,  and 
particularly  as  to  foreshortening  and  lengthening 
distances,  it  can  be  exaggerated. 

Print  No.  4  of  Plaintiffs'  Exhibit  4,  and  Print 
No.  5  show  the  foreshortening  in  number  5  of  some 
of  those  posts. 

This  sleeper  rail  along  here,  or  the  large  timber 
right  next  to  the  highway  at  the  right  hand  bridge 
rail  as  you  look  at  this  photograph,  I  didn't  meas- 
ure it  for  width.  Showing  that  timber  in  5  and  the 
same  one  in  4  there  is  a  difference  in  perspective. 
I  don't  think  it  is  distorted.  It  wouldn't  mislead 
me.  It  can  give  an  exaggeration.  The  human  eye 
can  exaggerate  too.   I  try  to  avoid  that  when  I  am 
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taking  pictures,  exaggeration.   While  I  try  to  avoid 

exaggeration,  I  sometimes  get  it. 

On  that  day,  all  the  pictures  were  taken  in  my 
attempt  to  get  everything  that  was  to  be  found, 
free  lance. 

Redirect  Examination 

I  was  using  what  is  known  as  a  normal  focal 
length  lens  for  that  size  picture.  The  picture  was 
four  by  five  inches  and  a  normal  lens  has  a  focal 
length  a)3out  equal  to  the  diagonal  of  a  four  by  five 
picture.  It  has  a  five  and  a  half  inch  focal  length 
lens. 

These  photographs  look  about  the  same  as  they 
do  to  a  human  eye  at  a  viewing  distance  of  14  inches 
from  the  photograph.  That  is  known  as  normal. 
The  picture  is  normal  at  about  14  inches,  which 
means  the  same  as  to  your  eye. 

Recross  Examination 

He  asked  me  about  the  perspective.  That  is  what 
I  was  talking  about.  I  don't  call  them  distortions,  I 
call  it  perspective.  It  can  be  exaggerated  or  not 
exaggerated.  It  is  certainly  normal  from  the  view- 
ing distance  that  you  are  viewing  it  from. 

It  is  normal  perspective,  which  is  entirely  differ- 
ent from  3-D  or  space  viewing.  Perspective  is  the 
converging  of  lines,  or  diversion  in  a  photograph, 
whether  it  is  spread  out  or  close.  I  don't  think 
the  convergence  of  lines  is  different  looking  at  it 
with  one  eye  than  two  eyes.    Our  3-D  pictures  are 
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the  same,  each  one,  except  that  they  have  a  differ- 
ence in  parallax  or  a  difference  in  position,  one  eye 
is  in  a  slightly  different  position  than  the  other  eye, 
about  two  and  three-quarter  inches,  I  believe,  in 
the  normal  eye,  distance  apart,  so  we  see  two  dif- 
ferent pictures. 

The  camera  takes  in  about  35  degrees  normally. 
The  human  eye — I  am  not  prepared — I  think  about 
90,  you  should  begin  seeing  your  hand  somewhere 
out  here  (indicating)  if  you  are  looking  straight 
ahead.    They  test  you  for  that  in  flying. 

As  to  whether  you  then  get  a  different  perspec- 
tive on  what  you  see,  depending  upon  the  width  of 
your  vision,  I  am  not  an  optician,  I  couldn't  tell 
you. 

I  know  what  perspective  is,  yes,  sir. 

TESTIMONY  OF  VERN  KAPPHAN 

My  name  is  Vern  Kapphan  and  I  resided  about 
12  miles  northeast  of  Saco  on  August  30th,  1955. 
Saco  is  east  of  Malta  about  30  miles.  On  the  30th 
of  August,  in  the  early  morning,  I  had  occasion 
to  drive  from  ray  ranch  towards  Malta  and  I  ar- 
rived at  the  bridge  at  the  easterly  end  of  the  lake 
around  9 — 10  o'clock — somewhere  between  9  and  10. 
I  was  going  west  in  a  pickup.  It  was  a  Ford  pick- 
up. My  son  was  with  me  at  the  time.  I  have  heard 
in  the  courtroom  some  testimony  concerning  a 
wreck  that  occurred  on  a  bridge  and  I  am  familiar 
w'ith  the  bridge  in  question,  and  I  had  occasion  to 
drive  up  to  that  bridge  or  close  to  that  bridge  on 
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that  morning.  We  drove  pretty  fair,  there  must 
have  been  6  or  7  cars  between  us  on  the  highway 
when  we  drove  out  there  to  the  east  of  the  bridge. 
There  was  some  cars  on  the  east  side  and  some  on 
the  west  side  too.  There  was  a  Buick  car  in  the 
north  barrow  pit,  headed  north.  That  would  be  on 
my  right  hand  side  as  we  were  coming.  I  saw  the 
cars  in  the  vicinity  of  the  bridge.  There  was  an- 
other car  right  on  the  bridge. 

It  was  a  Pontiac.  At  any  rate  there  was  a  car 
on  the  bridge  itself.  There  were  quite  a  few  people 
there.  There  was  two  children  lying  on  the  bank 
on  the  highway.  There  was  a  lady  there  and  I 
think  there  was  a  man  laying  there.  There  was  a 
man  and  woman  laying  on  the  highway,  or  side 
of  the  highway,  on  the  west  side  of  the  bridge.  I 
did  not  see  the  people  enough  to  recognize  who 
they  were.  When  we  came  up  there  in  our  car,  we 
walked  over.  We  left  our  pickup  in  line  with  the 
rest  of  them  and  walked  on  up — walked  right  on 
to  the  bridge.  We  stopped  a  minute  or  two  there 
by  the  east  of  the  bridge  where  the  children  were 
and  where  the  Buick  was  in  the  ditch,  and  then  I 
walked  right  on  clear  across  the  west  side  of  the 
bridge.  I  never  went  off  of  the  road.  They  said 
that  there  was  a  woman  in  the  Buick,  but  I  never 
went  down  to  the  car. 

Q.  All  right.  Then,  when  you  went  towards  the 
west  side  of  the  bridge,  did  you  come  up  to  where 
this  automobile  was?  [106] 

A.     Yes,  sir,  that's  right. 
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Q.  Now,  Mr.  Kapphan,  tell  us  where  that  auto- 
mobile was  as  you  walked  up  to  it? 

A.  Well,  it  was  pretty  close  to  the  center  of  the 
bridge.  It  might  have  been  a  little  further  to  the 
east  side  than  it  was  to  the  west  side,  but  it  was 
further  south  than  it  was  on  the  north.  I  would 
say  the  front  end  of  the  car  was  over  the  white  line, 
as  we  call  it. 

Q.  Now,  are  you  still  talking  about  that  car  that 
was  on  the  bridge  % 

A.  Yes,  sir,  I  am  speaking  of  the  car  that  was 
on  the  bridge. 

Q.  And  its  position  with  respect  to  the  white  line 
was  that  the  front  end  was  where? 

A.  The  car  was  setting  at  a  little  angle.  The 
front  end,  I  would  say,  was  over  the  white  line. 
I  don't  know  whether  there  is  a  white  line  right 
on  the  bridge  or  not,  but  it  was  setting  far  enough 
there  is  no  doubt  it,  it  was  over  half  ways,  because 
when  Bill  came  with  the  ambulance,  I  took  a  hold 
of  the  fender  which  was  laying  out  there  and  pulled 
it  back,  and  several  other  guys  took  a  hold  with  me, 
and  I  think  we  moved  the  car  a  little  bit  so  he  could 
get  through  with  the  ambulance. 

Q.  When  you  moved  the  car,  which  direction  was 
it  moved?  A.     North. 

Q.  And  before  it  was  moved  to  the  North,  ap- 
I)roximately  what  [107]  portion  of  that  Pontiac 
car  was  over  the  center  line  or  on  the  south  of 
the  line?  A.     The  front  end. 

Q.     The  front  end.    Now,  after  you  moved  this 
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Pontiac  car  at  the  time  the  group  of  you  moved  it, 
what  did  you  do  with  respect  to  any  part  of  the 
Pontiac  car? 

A.  Well,  there  was  some  pieces  of  some  car  that 
we  moved  out  of  the  road  there,  but  I  wouldn't 
know  whether  they  were  off  of  the  Pontiac  or 
whether  they  were  off  of  the  Buick. 

Q.     I  see.  What  pieces  were  they,  do  you  know? 

A.  Well,  that  is  pretty  hard  to  say,  as  far  as 
that  goes,  but  there  was  pieces  broke  off  of  either 
car,  I  don't  know  which  car. 

Q.  Did  you  see  the  photographer  there  at  the 
time  you  were  there? 

A.  No,  sir,  he  wasn't  there  while  I  was  there 
that  I  seen  him.  [108] 

Looking  at  Plaintiffs'  Exhibit  4,  photographs  3 
of  4,  I  would  say  that  that  was  the  car  setting  on 
the  bridge  and  compared  to  the  picture  after  it  was 
moved  by  the  four  men,  we  moved  it  straighter. 
We  moved  the  front  end  over  and  picked  the  fender 
up  so  that  he  could  go  through.  After  the  Pontiac 
was  moved  from  the  south  side,  there  was  some- 
body drove  through  there  and  the  man  that  drove 
through  was  the  coroner,  Bell. 

After  they  picked  the  bodies  up,  we  started  going 
through  with  the  car,  and  I  was  on  the  west  side 
talking  with  one  of  the  neighbors  and  the  boy  came 
along  with  the  pickup  and  I  got  in  and  we  went 
on  to  town. 
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Cross-Examination 

I  couldn't  tell  you  right  to  the  inches  or  feet  how 
far  over  the  white  line  to  the  south  that  the  auto- 
mobile on  the  bridge  was  when  I  saw  it.  I  didn't 
measure  it,  no.  There  wasn't  room  enough  for  a 
car  to  go  through  there.  That  is  why  the  traffic  was 
held  up.  There  wasn't  room  to  go  through  until 
we  moved  the  car.  I  don't  know  how  many  of  us 
moved  the  car,  there  were  lots  of  men  standing 
around  there,  and  I  couldn't  say  particularly  that 
I  knew  any  of  them  that  took  a  hold  of  the  car 
outside  of  me.   I  didn't  pay  that  much  attention. 

By  the  time  I  got  down  to  the  car  there  must  of 
been  fifty  people  there  on  the  bridge. 

I  have  lived  in  Saco,  oh,  thirty  years.  I  do  not 
know  any  of  the  persons  who  helped  me  move  the 
car  nor  any  particular  neighbor  right  aroimd  close. 
There  were  two  or  three  of  them  there,  but  I 
wouldn't  say  they  helped  move  the  car.  Of  course, 
the  reason  why  I  wouldn't  say  is  because  they  was 
all  elderly  men.  I  say  the  neighbors  I  seen  there, 
I  wouldn't  say  they  helped,  although  they  might 
have.  I  don't  know.  The  neighbors  that  I  knew 
around  there  were  McChesney  and  John  Mangus. 
Mangus  was  driving  his  Studebaker;  McChesney,  a 
Buick.  I  would  say  the  front  end  of  the  Pontiac  was 
five  or  six  feet  away  from  the  south  rail  before  I 
moved  it.  It  would  be  close  enough  that  they  couldn  't 
get  through  with  an  outfit.  Just  impossible  to  drive  a 
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car  through  there  until  it  was  moved.  After  we 
moved  it,  I  laid  the  parts  back  down  on  the  road. 
That  is  as  far  as  I  did.  I  just  moved  them  out  of 
the  road  so  we  could  get  through  with  the  ambu- 
lance. What  I  moved  was  right  beside  the  Pontiac. 
I  wouldn't  say  that  there  was  a  white  line  on  the 
bridge  and  I  wouldn't  say  there  wasn't.  I  don't 
know. 

Q.  That  is  fair  enough.  Before  the  car  was 
moved  now,  and  directing  your  attention  to  Photo- 
graph No.  3  of  Plaintiffs'  Exhibit  No.  4,  will  you 
tell  us  where  that  fender  was — apparently  that  is 
a  fender,  isn't  it,  that  I  am  pointing  to  in  the  center 
of  that  picture A.     Yes. 

Q.  Where  was  that  fender  before  you  moved 
that  automobile? 

A.  It  was  laying  about  right  here  (indicating), 
it  was  laying  pretty  close  there,  I  would  say,  but 
I  don't  see  how  it  could  have  been,  though,  after 
we  moved  it.  We  moved  it  and  he  went  through 
with  the  ambulance,  I  am  sure,  before  the  picture 
was  taken,  because  I  didn't  see  Mr.  Coles  there. 

Q.    Well,  your  testimony  is  that 

A.    We   picked   that   fender   up    and   he   drove 
through  there. 
(Testimony  of  VernKapphan.) 

Q.  And  then  you  picked  up  the  front  end  of  the 
car  and  moved  it? 

A.  I  didn't  say  we  picked  it  up,  we  just  shoved 
it  over. 
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Q.  Did.  you  see  the  condition  of  the  left  front 
wheel  of  that  Pontiac  when  you  shoved  it  over? 

A.     No,  sir. 

Q.  You  didn't.  After  you  shoved  it  over,  did 
you  note  [113]  whether  or  not  the  left  front  wheel 
of  that  Pontiac  gouged  or  marked  the  highway? 

A.     No,  sir. 

Q.  You  didn't.  Well,  possibly  I  can  direct  your 
attention  to  the  left  front  wheel  to  some  extent 
here  to  refresh  your  recollection.  [114] 

The  Court:  Is  that  about  the  position  of  the  car 
as  you  left  it  after  you  moved  it,  as  shown  in  Pic- 
ture No.  3? 

A.  No,  I  think  it  was  a  little  straighter  than 
that. 

The  Court:  He  said  he  thinks  it  was  a  little 
straighter  than  that.  When  you  moved  it,  was  it 
over  closer  to  the  south  rail? 

A.  It  was  setting  so  he  couldn't  get  through. 
Right  the  way  it  is  setting  there,  with  the  fender 
picked  up,  you  could  drive  through  there. 

The  Court:  So,  this  car  pictured  in  No.  3  is  not 
in  the  same  position  that  it  was  when  you  first 
saw  it? 

A.  No,  it  is  touching  the  rail  here.  I  don't  think 
it  was  touching  the  rail  when  we  come  there,  I 
wouldn't  say. 

In  picture  No.  3  of  the  Plaintiffs'  Exhibit  No.  4, 
it  appears  that  the  Pontiac  is  touching  the  rail  and 
it  wasn't  touching  the  rail  when  we  came  there. 
As  to  the  markings  on  the  bridge,  I  couldn't  tell 
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you  whether  either  side  was  marked  because  I  didn't 

observe  the  railings  of  the  bridge. 

Observing  photograph  No.  5  of  the  Plaintiffs' 
Exhibit  No.  4,  well,  the  front  was  smashed  up  but 
whether  it  looked  exactly  like  that,  we  did  not  pick 
it  up,  we  just  slid  it  over  and  moved  the  stuff  out 
of  the  way  so  he  could  get  through  with  the  ambu- 
lance. I  did  not  look  afterwards  to  see  whether  or 
not  you  had  marked  the  bridge  or  the  pavement 
and  I  don't  know  whether  or  not  the  left  front 
wheel  or  the  left  front  tire  had  been  cut  off  the 
rim  of  the  wheel  so  that  the  rim  was  resting  on 
the  pavement. 

Q.  Well,  where  was  that  fender  that  is  shown 
in  both  Photographs  numbered  3  and  5  of  plaintiffs' 
Exhibit  4,  where  was  that  fender  before  you  moved 
the  car^  [115] 

A.  Laying  right  alongside  of  the  car,  back  here 
a  little  further,  I  would  say. 

Q.     Well,  you  moved  this  front,  you  say,  back? 

A.     Yes,  we  moved  it  back. 

Q.  And  I  think  your  testimony  is,  and  I  am 
directing  your  attention  to  Photograph  No.  5,  your 
testimony  is  that  it  was  impossible  for  an  automo- 
bile to  pass  between  the  south  rail  of  the  bridge 
and  the  front  of  this  car  before  you  moved  it? 

A.     That's  right. 

Q.  That  was  impossible,  that  is  what  I  wanted 
to  know.  If  you  knew  that  a  1955  Buick  drove 
through  there,  you  wouldn't  believe  it,  would  you? 
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Mr.  Doepker:  Just  a  moment  now,  that  assumes 
a  fact  not  in  evidence.  The  Buick  was  through 
when  he  got  there,  the  Buick  was  already  through. 

The   Court:     Sustained. 

A.  The  Buick  was  through  when  I  got  there, 
Mister,  and  in  the  ditch. 

Q.  Well,  then,  you  don't  know  whether  the  Pon- 
tiac  was  moved  back  south  before  these  pictures 
were  taken? 

A.  That  Pontiac  could  have  been  moved  a  dozen 
times  after  them  pictures  were  taken  if  he  took 
them  after  I  was  there,  which  he  had  to  do,  because 
I  w^asn't  the  first  man  there.  We  had  picked  the 
people  up,  or  someone  else  had,  I  didn't  touch  any 
of  them,  but  they  was  picked  up  and  went  ahead 
into  [116]  town  before  we  left  there,  and  I  didn't 
see  Mr.  Coles  aroimd  there  at  any  time  I  was  there, 
so  that  car  could  have  been  moved  after  I  left 
there,  too. 

Q.  Now,  directing  your  attention  again  to  Pho- 
tograph No.  5  of  Plaintiffs'  Exhibit  No.  4,  the 
Buick  is  in  the  ditch — I  think  you  can  see  just  a 
little  of  the  back  end  of  it 

A.     That  car  was  moved  there  after  I 

Q.  Well,  just  a  minute,  will  you  just — I  am 
talking  about  the  Buick  here  now.  A.     Yes. 

Q.  It  was  in  the  ditch  here,  wasn't  it,  when  you 
first  arrived  on  the  scene  1  A.     That's  right. 

Q.  Yes.  What  kind  of  a  car  was  parked  at  the 
head  of  the  line  there? 
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A.     I  couldn't  tell  you  that. 

Q.     You  couldn't?  A.     No,  sir. 

Q.  Do  you  remember  whether  or  not  there  was 
a  car  parked  on  the  left  side 

A.     There  could  have  been. 

Q.     Of  the  entry  of  that  bridge? 

A.     There  could  have  been. 

Q.     You  don't  know?  A.     No.  [117] 

Q.  Well,  will  you  tell  me  whether  or  not  you 
saw  a  green  Ford  station  wagon  there? 

A.  Yes,  there  was  a  station  wagon  joicked  some- 
body up  there.  T  think  it  was  a  lumber  yard  man 
in  Saco. 

Q.     The  lumber  yard  man  in  Saco? 

A.  At  least,  a  man  had  a  station  wagon  there 
and  picked  some  people  up. 

Q.     I  see. 

A.  But  I  don't  know  w^hether  he  was  in  the  head 
of  the  line,  or  w^here  he  was.   I  don't  know  that. 

Q.     Is  your  son  in  the  courtroom? 

A.     No,  sir. 

Q.     Is  he  available  to  testify? 

A.     No,  he  went  east  with  cattle. 

Q.  Did  you  see  a  small  panel  truck,  laundry 
truck,  at  the  east  end  of  the  bridge  when  you  came 
up  there? 

A.     No,  I  don't  recall  that.    It  could  have  been. 

Q.  You  remember  you  said  in  answer  to  Mr. 
Doepker's  question  that  there  was  a  girl  taking 
care  of  the  two  children? 
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A.     Yes,  there  was  a  woman. 

Q.     Do  YOU  know  who  she  was? 

A.     No,  sir,  I  don't. 

Q.  Mr.  Kapphan,  did  you  move  the  back  end 
of  the  Pontiac"?  A.     I  would  say  no. 

Q.     That  wasn't  moved?  [118] 

A.  I  would  say  no,  not  while  I  was  there.  This 
picture  there  (indicating),  that  car  has  been  moved 
a  lot  since  we  first  moved  it,  when  that  picture  was 
taken. 

Q.     This  car  had  been  moved  quite  a  lot? 

A.  Oh,  yes,  this  car  here  was  moved  quite  a  bit 
since  when  we  moved  it.  That  has  been  moved  since 
this  picture  was  taken,  I  would  say,  unless  it  was 
like  you  boys  was  explaining,  the  width  of  it. 

Q.  You  think  the  car  was  moved  between  this 
picture  and  that  one? 

A.     Well,  it  looks  that  way,  don't  it? 

Q.     I  don't  know.   You  are  the  witness. 

A.  Well,  unless  it  was  like  you  were  explaining 
the  angle  of  it  there  on  it,  it  doesn't  look  the  same. 

Q.     It  doesn't  look  the  same  to  you? 

A.  No,  I  don't,  imless  you  are  setting  on  an 
angle  like  he  was  talking  about,  the  angle  of  the 
lens  of  the  picture. 

Q.  Was  the  automobile  that  you  have  been  look- 
ing at  in  these  photographs  facing  in  the  same  di- 
rection when  you  first  got  there  that  it  appears  to 
be  facing  in  in  those  pictures? 

A.  It  was  setting  on  an  angle  like  that  on  the 
bridge.  ^ 
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Mr.  Doepker:  You  have  to  stand  up  there  and 
show  it  so  the  Judge  can  see. 

A.  It  was  standing  on  an  angle  on  the  bridge 
just  about  like  that,  I  would  say  (indicating).  It 
was  headed  about  what  [119]  you  would  call  west,  I 
would  say,  I  wouldn't  know,  [120] 

RAYMOND  CHARLES  HOYNES 

Direct  Examination 

My  name  is  Raymond  Charles  Hoynes.  I  am  a 
highway  section  man  and  I  was  engaged  in  that 
work  on  the  30th  of  August,  1955.  My  station  was 
Malta,  14  miles  east  to  Malta,  and  26  miles  west 
on  No.  2,  and  I  was  working  at  the  station  for  the 
highway  department  on  the  30th  of  August,  1955. 

I  am  acquainted  with  the  bridge  that  is  located 
toward  the  easterly  end  of  Bowdion  Lake  and  with 
respect  to  Malta  the  bridge  is  approximately  12^ 
miles  (twelve  and  one-half)  east  and  northeast  of 
Malta.  I  had  occasion  to  go  over  that  bridge  on 
the  morning  of  August  30th,  1955,  and  on  other 
days  too,  and  I  know  the  railings  of  the  bridge 
enough  to  know  something  about  their  condition. 
When  I  came  through  on  the  morning  of  August 
30th,  1955,  and  I  know  the  condition  of  the  railings 
on  each  side  of  the  bridge,  that  morning  and  the 
direction  of  the  bridge  in  that  vicinity  approxi- 
mately runs  east  and  west;  and  as  I  went  out  over 
the  bridge  that  morning  I  noticed  the  railing  on 
the  south  side  or  the  north  side  as  I  went  through. 
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I  can  tell  the  Court  that  I  observed  both  sides. 
We  do  every  time  we  go  over  them  bridges,  it  is 
part  of  our  job  to  look  out  for  anything  unusual 
and  on  that  morning  I  would  say  approximately 
9  o'clock  that  I  crossed  the  bridge  going  east  and  I 
went  approximately  a  mile  and  a  half  to  the  end 
of  my  section  east  past  the  bridge  and  on  that 
morning  the  south  rail  of  that  bridge  were  clear 
of  any  marks,  they  were  clear  of  any  markings  with 
exception  of  a  sliver  off  or  something  where  it  ma}^ 
have  done  it  with  a  snow  plow.  As  far  as  the  rail- 
ings and  the  boards  that  went  along  the  south  side 
of  that  bridge,  they  were  free  from  any  scuffing 
or  splintering  that  would  be  noticeable  to  just  casual 
observation  and  there  were  no  paint  scrapings  on 
the  bridge  as  I  went  over  it  that  morning.  When  I 
returned  from  my  trip  about  a  mile  and  a  half  or 
two  from  the  east,  I  saw  this  accident  when  we 
came  up  over  the  hill.  When  I  say  accident,  I  did 
not  see  the  accident  happen,  I  saw  the  result  of 
the  accident  after  it  had  happened.  When  I  came 
upon  this  accident  after  it  happened,  then  we  just 
had  the  one  vehicle.  We  pulled  it  off  to  the  side 
of  the  road  and  w^ent  down  to  see  what  the  accident 
consisted  of.  When  I  got  there,  I  did  see  people 
around  there.  I  mean  that  where  the  accident  was, 
there  were  the  people  that  were  involved  in  the 
accident.  We  saw  two  little  children  on  a  blanket 
on  the  shoulder  of  the  road  right  at  the  end  of 
the  bridge  and  on  the  other  end  of  the  bridge  there 
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was  the  woman  laying  on  a  blanket  on  the  west  end 
of  the  bridge  on  the  shoulder  of  the  road.  I  saw  the 
cars  that  were  involved  in  the  accident,  but  I  did  not 
make  too  close  an  observation  of  the  cars.  I  seen 
there  was  one  in  the  barrow  pit  on  the  east  end  of  the 
bridge  and  the  other  car  was  on  the  bridge.  I  just 
casually  looked  at  the  automobiles  because  there  was 
quite  a  bit  of  trouble  with  traffic  and  I  had  to  take 
over  the  traffic  situation.  There  were  several  men 
walking  around  there  and  I  saw  a  man  walking 
around  there  that  had  apparently  been  in  the  acci- 
dent and  that  was  Mr.  O'Keefe.  He  had  blood  run- 
ning all  down  his  face  and  he  had  a  cut  over  his  eye 
or  some  blood  running  down  his  face.  I  just  walked 
past  him  when  I  went  past  the  vehicle  to  get  a  bar 
out  of  our  vehicle  to  try  to  open  the  door  of  the 
Buick. 

When  you  direct  my  attention  to  picture  No.  12 
of  Plaintiffs'  Exhibit  4  and  looking  at  the  railing 
that  appears  on  the  right  edge  of  the  photograph 
here  and  I  remember  that  railing  that  morning. 
The  railing  was  not  in  that  condition  which  appears 
in  that  photograph  when  I  went  through  the  bridge 
there  that  morning  going  east,  but  it  was  in  that 
condition  when  I  came  back.  I  notice  that  there  is 
a  vehicle  apparently  that  is  at  the  east  end  of  the 
bridge  on  the  north  side  and  I  recognize  it.  When 
we  came  back  from  the  east  I  noticed  that  vehicle 
shown  in  the  picture.  I  couldn't  say  for  sure  look- 
ing at  picture  No.  13  of  Plaintiffs'  Exhibit  4,  but 
as  I  said  before,  the  bridge  was  splintered  up  some, 
maybe   due  to  the  snow  plow  or  something  that 
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rubbed  it,  but  I  don't  know,  I  don't  think  there  was 
anything  on  that  lower  railing  before  the  accident. 
At  any  rate,  I  did  notice  this  middle  railing  after 
the  accident  and  did  see  a  condition  such  as  shown 
here.  I  direct  my  attention  to  photograph  No.  3 
which  is  looking  west  and  picture  No.  4  of  Plain- 
tiffs' Exhibit  4.  I  notice  the  railing  along  the  north 
of  this  picture  now.  Picture  No.  4  of  the  Exhibit 
4,  we  are  looking  east  and  I  observe  a  car  on  that 
bridge  at  the  time  the  picture  was  taken  and  with 
respect  to  the  railing  along  the  north  of  that  bridge, 
I  did  not  notice  any  splintering  or  paint  scratches 
on  the  north  side  of  the  bridge. 

Having  my  attention  directed  to  photograph  No. 
7  of  Plaintiffs'  Exhibit  4,  I  look  at  it  and  notice 
that  the  direction  that  we  are  looking  in  that  pic- 
ture is  west  and  I  observe  a  sign  that  appears  to 
the  right  of  the  highway  which  I  am  familiar  with, 
and  on  that  morning  as  I  went  east,  the  sign  was 
there  and  it  had  been  there  for  sometime  before 
that  date  and  I  know  what  the  sign  said.  It  says 
"Narrow  Bridges  in  the  Next  10  Miles."  I  had 
passed  over  this  area  a  good  many  times  in  my 
work  and  there  is  nothing  to  obstruct  the  view  of 
a  person  approaching  along  that  road.  There  is  a 
little  rise  in  the  road  further  down,  but  you  can 
see  that  sign  for  several  hundred  feet  and  by  the 
shape  of  it,  I  know  that  you  know  that  it  is  a  warn- 
ing sign.  It  is  triangular  and  it  is  set  in  a  triangu- 
lar position  being  a  warning  sign.   It  is  a  standard 
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sign  and  a  warning  over  the  highways.  At  the  time 
I  arrived  there  they  were  removing  one  of  the 
children.  They  put  the  child  on  a  blanket  out  on 
the  east  end  of  the  bridge  on  the  north  side  and 
this  other  woman  they  had  carried  her  up  to  the 
other  end  there  and  she  was  lying  on  a  blanket  on 
the  shoulder  of  the  road  there.  I  also  saw  a  woman 
in  the  red  Buick  on  the  east  end  of  the  bridge. 
I  went  up  pretty  close  to  the  car  and  I  saw  her. 
She  was  crumpled  up  under  the  steering  wheel  of 
the  car  and  was  still  alive  at  that  moment,  but  we 
couldn't  get  the  car  door  open.  Some  of  the  boys 
were  trying  to  open  the  door  and  they  couldn't 
get  the  door  open,  so  I  returned  and  went  back 
to  our  truck  to  get  a  bar  to  open  the  door.  At  the 
time  I  first  saw  her,  which  was  after  we  pulled  up 
there,  the  children  were  on  the  shoulder  of  the  road 
and  another  lady  was  being  taken  over  to  the  west 
side.  That  lady  was  still  alive. 

With  respect  to  the  south  side  going  back  to  the 
south  rail,  I  will  tell  the  Court  there  was  no  paint 
smudges  or  spots  of  paint  on  the  south  rail  that 
morning  when  I  went  out  and  that  when  I  came 
back  they  were  there  and  the  color  of  those  paint 
smudges  were  red. 

Calling  my  attention  to  Plaintiffs'  Exhibit  No.  21 
which  is  a  stereoscopic  color  picture,  I  recognize  it. 
It  looks  like  the  north  end  of  the  bridge.  The 
north  side  of  the  bridge,  let  me  look  again,  yes,  it 
is  the  south  side  looking  at  it  from  the  east. 

In  Plaintiffs'  Exhibit  No.  7,  it  was  taken  at  the 
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same  time  there  but  I  don't  exactly  recognize  all 
those  markings  and  someone  standing  there.  I  am 
familiar  with  the  section  from  the  east  end  of  the 
bridge  on  the  south  side  back  6  or  7  posts.  The 
last  time  I  paid  attention  to  them  was  3  or  4  days 
ago  and  there  are  paint  smudges  there  at  the  pres- 
ent time  and  I  have  been  familiar  with  those  paint 
smudges  about  a  year  with  reference  to  the  acci- 
dent, and  the  first  time  I  saw  them  with  reference 
to  the  accident  was  the  morning  of  the  accident. 

Cross-Examinatioii 

When  I  came  over  that  morning  about  9  o'clock, 
I  was  in  a  highway  truck  and  I  travel  about  30  or 
85  miles  per  hour  just  going  along  the  road  which 
we  were  on  that  morning.  I  drove  over  the  bridge 
that  morning  about  30  or  35  miles  per  hour  just 
about.  I  was  not  making  any  particular  minute 
inspection  of  the  bridge  as  I  went  by  at  that  speed. 
Just  to  see  that  there  had  been  no  accident  or  any- 
thing and  there  w^asn't  anything  particularly  un- 
usual about  it  that  morning. 

Three  or  four  days  ago  when  I  looked  over  the 
road,  when  I  examined  the  bridge,  I  was  just  look- 
ing over  the  road  just  the  same  as  we  have  been 
and  there  were  some  paint  smudges  still  there. 

When  you  asked  me  if  I  wouldn't  say  that  all 
the  paint  smudges  on  the  south  rail  of  that  bridge, 
at  the  present  time,  had  been  there  ever  since  the 
accident,  well,  I  couldn't  prove  that  it  was,  but  I 
haven't  seen  anv  different  from  the   time  of  the 
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accident  up  till  now,  and  refreshing  my  recollection 
a  little  as  to  whether  there  is  orange  paint  smudges 
on  the  south  rail  of  that  bridge  at  the  present  time, 
well,  you  could  call  it  orange  if  you  wanted  to 
maybe,  red  paint  rubbed  along  on  white  paint  would 
make  a  sort  of  an  orange  paint.  White  on  red  will 
make  orange  pretty  much  so.  This  particular  paint 
that  I  saw  on  the  morning  of  the  accident  immedi- 
ately after  the  accident,  I  can't  say  if  there  was 
orange,  but  there  was  red  paint  on  the  bridge.  As 
to  the  particular  paint  that  1  saw  on  the  morning 
of  the  accident,  immediately  after  the  accident,  I 
can't  say  that  it  was  orange,  but  there  was  red 
paint  on  the  bridge. 

Q.  This  particular  paint  that  you  saw  the  morn- 
ing of  the  accident,  immediately  after  the  accident, 
was  it  orange  in  color? 

A.  I  can't  say  as  to  that,  if  there  was  orange, 
but  there  was  red  j^aint  on  the  bridge. 

Q.  There  was  some  red  paint  on  the  bridge. 
Now,  do  you  know  whether  there  was  any  orange 
paint,  or  orange  colored  paint  on  the  bridge  some- 
what to  the  west  of  where  this  Pontiac  was  when 
you  were  there  that  morning? 

A.  There  may  be,  yes,  there  is  some  sort  of 
orange  colored  paint  on  there,  all  right. 

Q.  Do  .you  know  how  long  that  has  been  there, 
the  orange  colored,  as  distinct  from  anything  that 
might  have  been  red? 

A.     Well,  I  didn't,  as  T  say,  think  that  there  was 
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any  difference.  With  the  red  on  the  white  stretched 

along  the  bridge,  I  might  call  it  all  red  or  orange. 

Q.  Well,  the  paint  that  you  saw  the  morning  of 
the  accident  about  at  the  sixth  or  seventh  post,  the 
sixth  post  on  eastward,  was  that  red  or  orange? 

A.     Red  on  the  posts  to  the  east. 

Q.  And  if  there  was  any  orange,  splotches  of 
paint,  on  westerly  from  that 

A.     Well,  if  you  call  it  orange,  yes. 

Q.  Well,  I  am  asking  you  if  there  is  any  orange, 
do  you  know? 

A.  I  don't  know  it  is  orange  paint  that  is  on 
there,  no. 

When  counsel  showed  me  Exhibit  No.  7  as  to  my 
recalling,  the  bridge  didn't  appear  to  be  that  much 
chewed  up,  well  on  that  little  picture  here  where 
they  had  that  slivered  off  the  bridge,  that  is  I  say, 
as  it  shows  in  that.  It  didn't  look  like  there  was  a 
big  sliver  oft'  of  that  railing.  It  don't  show  it  there 
like  it  does  in  that  little  picture,  referring  to  Plain- 
tiffs' Exhibit  7,  and  what  you  were  getting  at,  this 
picture  makes  it  look  as  bad  as  it  was  and  maybe  a 
little  worse  to  just  look  at  the  picture.  The  damage 
is  accented.  The  sleepers  on  the  bridge  or  \he  lower 
bridge  timbers  is  6  by  12,  6  inches  wide  and  12 
inches  deep. 

When  I  was  coming  back  from  my  assignment 
that  morning  at  the  end  of  the  route  to  the  east,  my 
or  something  like  that  off  the  road,  but  I  would 
idea  is  that  we  may  have  stopped  and  thrown  a  rabbit 
say  we  were  back  there  about  9 :20.  We  drove  a  mile 
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and  a  half  to  the  east  and  came  back,  and  we  may 
have  stopped,  and  when  I  got  there  there  was  some- 
body else  there.  There  was  about,  I  can't  say  for 
sure,  but  there  was  about  3  cars,  probably  3  vehicles 
on  the  east  end  of  the  bridge,  maybe  as  many  more 
on  the  west  end,  2  or  3. 

I  stopped  on  the  east  end  of  the  bridge  behind 
those  vehicles  that  were  there.  I  can't  describe  the 
vehicles  now,  but  I  believe  there  was  a  laimdry 
panel  outfit  there,  but  I  wouldn't  know  the  color  of 
it.  I  don't  recall  another  vehicle  to  the  left  when  I 
stopped  near  the  east  end  of  the  bridge,  and  I  don't 
remember  that.  As  to  whether  there  was  a  slight, 
yoimg  girl  there  about  20  years  of  age  with  a 
kerchief  over  her  head,  I  can't  say,  I  didn't  pay 
enough  attention  to  it.  I  think  I  went  across  the 
bridge  first,  or  part  way  across  anyway  to  the  Pon- 
tiac  car,  and  then  turned  around  and  went  back  and 
saw  this  woman  in  the  car  and  they  couldn  't  get  the 
door  open  so  I  went  immediately  back  to  our  truck 
to  get  a  bar  to  pry  the  door  open.  I  did  not  see  any- 
one in  the  Pontiac  when  I  went  to  it,  the  people 
w^ere  already  out  of  the  Pontiac,  at  least  I  didn  't  see 
anyone  in  it.  I  wouldn't  say  that  they  were  out, 
but  I  didn't  see  anyone  in  it.  When  I  got  to  the 
Buick,  there  was  a  woman  slumped  over  the  steer- 
ing wheel,  and  she  remained  in  that  position.  I  was 
there  when  Mr.  Coles,  the  photographer  came,  and 
I  think  she  was  still  in  the  same  position  at  that 
time,  and  I  say  that  when  I  went  to  get  the  bar,  the 
woman  was  alive.  I  could  see  by  her  eyes  that  she 
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was  alive,  her  eyes  were  open,  but  she  did  not  speak 
to  me,  she  may  have  moved  enough  that  I  could 
see  she  was.  Well,  I  didn't  see  her  move,  but  I  see 
she  was  alive.  She  may  have  moved  a  little,  like  I 
said,  but  she  did  not  speak  or  make  a  sound  that  I 
know  of. 

The  narrow  bridge  signs  which  appear  in  picture 
No.  4  of  Plaintiffs'  Exhibit  4,  that  was  the  only 
sign  close  to  the  bridge,  that  was  the  only  sign  that 
Avas  there  then,  that's  right.  That  was  the  only  sign 
on  the  30th  of  August.  There  was  a  sign  some  miles 
west,  no  sign  to  the  east  besides  the  sign  that  was 
there.  There  was  no  sign  immediately  to  the  west  of 
the  bridge.  From  Malta  to  the  bridge  going  east 
from  Malta  to  this  bridge  on  the  30th  of  August, 
there  weren't  any  narrow  bridge  sign  facing  the 
traffic  coming  from  Malta  towards  that  bridge,  not 
at  the  bridge.  There  were  signs  between  Malta  and 
the  bridges  saying  "Narrow  Bridges  the  next  10 
miles,"  and  there  were  no  signs  to  the  east  with 
"Narrow  Bridges  the  next  10  miles."  This  is  the 
first  sign  that  you  see  coming  from  the  east,  but 
there  were  signs  between  Malta  and  the  bridge  with 
the  same  legend  on  the  south  side  of  the  road  going 
east.  There  was  a  sign,  not  signs,  with  the  same 
legend,  "Narrow  bridge  next  10  miles." 

When  I  stopped  after  this  accident  had  happened, 
I  made  an  inspection  of  the  south  rail  on  the  bridge. 
I  looked  at  the  north  rail  and  as  you  show  me  photo- 
graph No.  3  of  Plaintiff's  Exhibit  4  in  this  case, 
the  mark  of  some  sort  near  the  post  above  the  right 
rear  bumper  of  the  Pontiac,  or  the  automobile  that 
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I  see  sitting  there,  I  did  not  observe  that  gouge  on 
the  north  rail  of  the  bridge.  Well,  I  just  looked  at 
it,  the  north  side  as  a  whole,  but  I  didn't  notice  any 
particular  damage  that  was  done  to  it,  not  to  any 
extent.  I  just  didn't  observe  any  particular  damage 
there,  as  far  as  any  damage  to  any  extent,  because 
there  was  no  damage  to  the  bridge  that  might  inter- 
fere with  other  traffic  or  anything  of  the  sort,  and 
that  is  what  I  was  looking  for — damage  to  the  bridge 
that  might  interfere  with  traffic.  And  there  is  noth- 
ing on  the  south  rail  of  the  bridge  that  would  inter- 
fere with  traffic,  but  I  did  observe  it  more  closely. 
I  wouldn't  say  the  mark  on  the  north  rail  of  the 
bridge  wasn't  there. 

Q.  And  I  want  to  call  your  attention,  do  you  see 
any  of  those  paint  smudges  in  this  picture,  do  you 
see  pictures  of  those  paint  smudges  that  you  have 
been  telling  us  about? 

A.  No.  I  see  a  little  slivers  on  top  of  the  bridge 
there,  and  like  I  say,  they  may  have  happened  from 
the  snow  plow  or  something  else.  I  don't  see  no 
paint  smudges.  [202] 

PHILLIP  VERT 

Direct  Examination 

My  name  is  Phillip  Vert.  I  work  on  the  highway 
and  I  was  an  employee  of  the  highway  department, 
doing  work  on  the  highway  in  August,  1955.  My  sta- 
tion was  at  Malta  and  we  worked  east  14  miles,  and 
about  26  miles  west.  Our  duties  were  generally  main- 
taining the  highways — keeping  the  roads  clear  and 
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one  thing  and  another  of  any  debris  that  might 
interfere  with  traffic — and  patching  and  general  re- 
pair work.  I  recall  the  morning  of  the  last  day  of 
August,  or  I  mean  the  second  to  the  last  day  of 
August,  August  the  30th,  1955,  and  I  was  working 
on  the  highway  that  morning.  I  was  working  with 
Mr.  Hoynes.  We  left  Malta  shortly  after  eight,  and 
I  know  this  bridge  that  is  over  at  the  easterly  end  of 
Bowdoin  Lake,  and  I  am  familiar  with  the  particu- 
lar bridge  upon  which  this  accident  occurred  that 
I  have  listened  to  testimony  concerning  this  morn- 
ing, pretty  much  so,  and  as  we  went  out  there  on  that 
morning,  we  passed  over  the  bridge,  we  were  going 
east.  We  did  observe  the  railings  of  those  bridges 
along  there  as  we  went  along.  We  don't  pay  too 
much  attention  to  them  if  they  are  not  slivered  up 
sometime  along  that  line.  If  they  are  not  badly 
slivered,  you  wouldn't  pay  too  much  attention  to 
them. 

On  the  morning  in  question,  as  to  the  condition 
of  the  boards  or  railings  along  the  south  side  of  the 
bridge  there  that  day,  as  far  as  I  know,  they  were 
pretty  much  the  same  condition  they  had  been  right 
along.  There  was  nothing  unusual  about  it.  I  didn't 
see  any  bad  splintering  or  any  smudges  of  paint  on 
at  that  time.  As  to  how  long  we  were  away  from  the 
bridge  after  we  passed  out  east  that  morning,  I 
would  say  we  drove  down  to  the  end  of  the  section, 
probably  15  or  20  minutes,  about  a  mile  and  a  half 
from  the  bridge,  and  then  we  got  down  to  the  end 
of  our  station  and  returned,  and  on  our  way  back 
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as  we  came  over  the  hill,  we  could  see  cars — see  the 
wreck  there  where  it  had  happened — there  were 
several  cars  there  by  that  time,  and  by  the  time  we 
came  over  the  hill,  there  was  when  we  noticed  the 
wreck  and  the  people  around  there.  On  the  morning 
in  question,  generally  speaking,  as  far  as  I  know, 
there  was  nothing  unusual  about  the  bridge  as  we 
went  out.  I  didn't  see  any  bad  splintering  or  any 
bad  smudges  of  paint  on  at  that  time.  And  after  we 
got  down  to  the  end  of  our  section,  we  returned,  and 
on  our  way  back,  we  came  over  the  hill  and  we  could 
see  the  cars  and  the  wreck  where  it  happened.  There 
was  nothing  there  when  we  went  over.  We  pulled 
our  car  off  to  the  north  shoulder,  and  at  the  time  we 
pulled  over  on  the  north  side  of  the  highway  there 
were  two  or  three  cars  on  that  side  and  some  on  the 
other  end,  on  the  west  end  of  the  bridge. 

Q.  But  the  cars  that  you  saw  there  as  you  came 
up  there  after  going  down  to  the  end  of  your  station 
and  back,  were  they  all  on  one  side,  or  all  on  the 
northerly  side,  if  you  remember  ? 

A.  No,  I  believe  there  was  one  on  the  south.  I 
couldn't  swear  to  it,  but  I  believe  there  was  one  on 
the  south  side.  [217] 

I  didn't  pay  much  attention  to  what  it  was  and 
I  didn't  recognize  any  of  the  vehicles  as  I  came  up 
there  that  morning.  As  we  came  back  to  this  place, 
we  did  not  take  a  look  at  the  bridge  at  once,  because 
I  was  too  much  interested  in  taking  care  of  traffic 
and  one  thing  and  another.  I  didn't  pay  too  much 
attention  to  the  bridge  at  that  time.  I  saw  a  car  off 
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of  the  road  as  I  came  up,  the  Buick,  I  went  down 
to  the  Buick  and  as  I  came  down  to  the  Buick,  I 
went  down  to  see  if  there  was  anybody  still  left  in 
it,  and  I  seen  this  woman  was  still  in  it.  The  woman 
was  seated  under  the  wheel  and  she  was  sitting  up. 
She  seemed  to  move  just  a  little  as  I  went  down  to 
the  car.  She  was  pretty  much  hunched  over  the 
wheel.  I  didn't  speak  to  her,  I  felt  her  pulse  and  I 
couldn't  feel  it.  Then  I  walked  back  up  to  where  the 
children  were.  They  were  laid  out  on  the  shoulder 
of  the  road,  and  I  did  not  see  the  woman  change  her 
position  while  I  was  there.  She  remained  in  the  same 
position.  Then  I  went  through  the  bridge  to  the 
other  end,  and  there  was  a  man  and  a  woman  laid 
out  there.  As  I  went  by  the  Pontiac  car,  I  didn't 
look  in  to  see  if  there  were  any  people  in  there.  The 
children  that  were  laid  upon  the  shoulder  of  the 
road  were  brought  in  town  with  a  station  wagon.  It 
was  a  station  wagon  of  some  kind,  but  I  don 't  know 
who  the  operator  was. 

After  the  accident,  I  noticed  paint  scrapings  on 
the  bridge.  There  was  paint  pretty  much  in  the 
middle  of  the  bridge  where  the  accident  happened, 
and  it  was  red  paint,  and  the  color  of  the  Buick 
was  red. 

Cross-Examination 

Yes,  I  think  the  children  went  into  Malta  in  a 
station  wagon.  I  was  there  when  that  station  wagon 
went  across  the  bridge.  The  station  wagon  went 
through.  As  to  whether  or  not  the  station  wagon  was 
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the  laundry  panel  delivery  truck,  I  could  not  say. 
There  was  a  laundry  panel  truck  there,  but  they  were 
in  that  or  a  station  wagon,  I  couldn  't  say.  The  color 
of  the  station  wagon  was  something  of  a  purple 
color.  I  believe  something  along  that  line,  and  the 
laundry  panel  was  purple  and  there  was  also  a  sta- 
tion wagon  there,  and  I  don't  just  remember  what 
the  color  was,  it  seems  to  me  that  it  was  a  light 
color,  that  is  about  all  I  remember  about  it.  The 
vehicle  that  was  ]>arked  off  to  the  south,  or  on  the 
south  side  of  the  road  on  the  east  side  of  the  bridge, 
I  didn't  pay  any  attention  to  it.  I  don't  know 
whether  it  was  green  or  what  it  was,  and  when  I 
went  down  to  the  Buick,  the  door  was  jammed.  The 
left  hand  door  was  jammed.  There  was  nobody  on 
that  side  of  it  when  I  went  down  there,  on  the  left 
hand  side  of  it.  There  Avas  somebody  on  the  other 
side  of  the  Buick,  but  I  just  don't  remember  who 
it  was,  and  that  was  at  the  same  time  that  I  went 
down  to  the  Buick.  The  movement  that  I  saw  on  the 
part  of  the  woman  was  just  a  (demonstrating)  it 
could  have  been,  it  looked  very  much  like  it.  The  car 
was  not  being  touched  or  moved  by  other  people 
around  there.  There  was  nobody  trying  to  get  in  the 
right  door.  There  was  somebody  on  the  other  side 
that  said  something  about  that  being  jammed,  but 
I  didn't  pay  much  attention  to  it,  and  that  was  at 
the  time  that  the  woman  moved. 
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My  name  is  Charles  McChesney  and  I  live  at 
Saco,  Montana,  and  I  follow  the  occupation  of 
ranching.  I  have  one  ranch  12  miles  northeast  of 
Saco,  I  call  it,  and  one  is  55  miles  southwest  of 
Malta.  I  have  been  engaged  in  ranching  operations 
almost  40  years  in  this  vicinity,  and  I  homesteaded 
near  Saco,  and  I  have  been  active  there  ever  since. 
My  work  requires  that  I  drive  back  and  forth  be- 
tween the  two  ranchs  occasionally,  and  I  did  have 
occasion  to  drive  or  start  a  trip  from  my  home  in 
Saco  to  the  ranch  south  of  Malta  on  the  30th  of 
August,  1955.  I  traveled  over  Highway  No.  2  to 
Malta.  As  I  was  traveling  towards  Malta,  I  came 
upon  an  accident  and  this  accident  was  at  a  narrow 
bridge  on  No.  2  highway  north  and  a  little  east  of 
Bowdoin  Lake,  between  Malta  and  Saco. 

When  I  arrived  there,  there  were  2  or  3  other 
automobiles  ahea^  of  me.  I  think  I  was  even  the 
third  or  fourth  car  there.  I  came  from  Saco  towards 
Malta  towards  the  east  end  of  the  bridge  and  I 
imagine  that  I  must  have  been  close  to  a  hundred 
feet  from  the  east  end  of  the  bridge  behind  either 
2  or  3  other  cars.  We  were  held  up  there,  but  when 
we  crossed  the  bridge  later,  we  drove  on  the  south 
side  of  the  highway  going  west.  With  relation  to  the 
bridge,  I  stopped  in  the  line  of  traffic  back  of  the 
bridge,  and  it  would  be  east  of  the  bridge  and  about 
a  hundred  feet  from  the  bridge,  I  would  say. 

As  1  arrived  there,  I  got  out  of  the  car  and  walked 
over  to  the  first  car  and  noticed  Mr.  O  'Keef  e  's  chil- 
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dren  lying  on  the  bank  under  a  blanket,  and  I  think 
he  was  lying  alongside  of  them  at  the  time.  The  car 
that  I  noticed  was  a  red  Buick,  and  it  was  just  east 
of  the  bridge  with  the  front  end  of  it  hanging  over 
the  embankment  into  the  barrow  pit.  I  observed  the 
other  car  that  had  figTired  in  the  accident,  or  been 
involved  in  the  accident,  and  it  was  a  Pontiac  car. 
The  Pontiac  car,  as  I  came  up  there,  was  setting 
across  the  center  line,  possibly  the  front  end  of  it, 
I  would  say,  a  little  more  than  three  feet  across  the 
center  line  of  the  marking  on  the  bridge,  facing  to 
the  southwest.  The  Pontiac  was  across  the  center 
line  to  the  south  facing  in  the  southwesterly  di- 
rection, and  there  was  not  room,  when  I  first  came 
up  there,  there  was  not  room  to  pass  between  the 
south  railing  of  the  bridge  and  the  Pontiac  auto- 
mobile because  the  Pontiac  was  too  far  over  the 
center  line  facing  to  the  southwest  and  there  was 
not  room  enough  for  another  car  to  pass  it.  While 
I  was  there  there  was  some  change  made  in  the  po- 
sition of  the  Pontiac  automobile.  Four  or  iive  men 
got  a  hold  of  the  front  end  of  the  Pontiac  and 
skidded  it  over  so  that  traffic  could  go  by,  and  after 
that  was  done  the  traffic  got  by  through  there  while 
I  was  still  there.  I  didn't  remain  there.  I  think  I 
took  my  turn  going  across  the  bridge  after  the  Pon- 
tiac had  been  moved. 

Looking  at  Plaintiff's  Exhibit  No.  4,  picture  No.  3, 
I  look  at  it  and  that  appears  to  be  one  of  the  ve- 
hicles involved  in  the  collision.  It  is  the  Pontiac. 
I  observe  a  portion  of  an  automobile  lying  to  the 
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left  of  the  front  portion  of  that  car  in  the  roadway 
there.  I  was  there  when  that  portion  of  the  auto- 
mobile was  placed  there.  It  was  placed  there  so  that 
they  could  take  a  picture  of  the  vehicle.  I  observe 
picture  No.  2  of  Plaintiff's  Exhibit  4  and  I  recognize 
the  other  vehicle  involved  in  that  accident.  It  is  the 
Buick  automobile  that  was  involved  in  the  accident 
and  it  is  in  the  position  approximately  it  was  when 
I  came  up  there. 

Cross-Examination 

Mr.  Doepker  called  my  attention  to  a  portion  of 
the  vehicle  which  appears  to  the  south  of  the  Pontiac 
in  picture  No.  3  of  Plaintiff's  Exhibit  4.  When  I 
first  came  up  to  the  accident,  as  near  as  I  can  recall, 
that  portion  of  the  automobile  was  lying  over  here, 
and  it  was  taken  out  for  the  ambulance,  not  the 
ambulance  but  the  panel  job  from  Glasgow  to  take 
Mr.  O'Keefe's  children  to  the  hospital,  and  then  it 
was  put  back  there  for  the  photographer  to  take  the 
picture.  As  near  as  I  can  remember,  the  part  of  the 
automobile  was  lying  right  close  to  the  railing,  right 
close  to  the  bridge  railing,  about  opposite  where  it 
shows  in  picture  No.  3.  I  wouldn't  say  positively  as 
to  that  because  those  are  some  of  the  minor  details 
that  a  fellow  wouldn't  pay  particular  attention  to, 
but  I  remember  very  distinctly  that  being  moved. 
I  don't  remember  who  moved  it.  I  remember  one 
man  who  helped  move  the  car,  but  I  did  not  partici- 
pate in  the  moving  operations.  But  I  observed  them, 
the  moving  operations.  I  think  there  were  3  or  4 
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men  and  I  think  they  didn't  lift  the  front  end  of 
the  Pontiac,  they  just  skidded  it  over.  Got  down  low 
with  main  strength.  I  suppose  you  would  call  it  that. 
There  were  four  men,  four  or  five  men,  I  don't  recall 
just  how  many  but  there  was  one  man  on  the  job 
that  I  knew.  As  to  whether  they  took  hold  of  the 
bumper  or,  well,  no,  there  was  no  bumper  there. 
The  bumper  was  pretty  badly  bent  up.  They  took 
a  hold  of  most  anywhere  they  could  get  a  hold  of  the 
vehicle,  and  I  didn't  observe  whether  some  parts 
would  bend  or  give.  I  didn't  observe  that.  When  they 
moved  the  vehicle,  I  was  on  the  east  side  of  the 
bridge,  probably  standing  alongside  of  my  car.  It 
would  be  about  a  hundred  feet  from  the  place  where 
the  vehicle  was  located  so  that  I  couldn't  see  the 
front  of  the  Pontiac  when  that  moving  operation 
was  going  on,  but  I  am  sure  that  the  Pontiac  was 
about  three  feet  over  the  center  line,  but  I  did  not 
measure  from  the  center  line,  that  is  an  estimation 
on  my  part.  Of  course,  there  is  actually  no  center 
line  on  the  bridge.  I  was  estimating  by  eye  the 
approximate  distance.  I  think  that  the  bridge  is 
approximately  20  feet  wide.  I  am  sure  it  is  quite 
narrow.  It  is  more  narrow  than  the  paved  portion 
of  the  highway  in  that  vicinity.  The  pavement  nar- 
rows down  to  that  bridge.  As  I  said,  when  I  first 
came  up  there  there  were,  I  just  recall  how  many, 
I  know  there  was  just  a  very  few  cars  there,  I  was 
either  the  third  or  fourth  car  there,  I  am  sure  of 
that,  and  one  of  those  ahead  of  me  was  a  laundry 
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panel.  I  couldn't  identify  it,  that  is,  I  couldn't  iden- 
tify who  it  belonged  to. 

Q.  When  you  were  there  by  the  children  lying 
on  the  highway,  did  you  observe  a  young  girl  there, 
a  relatively  young  girl,  about  20  years  of  age  1 

A.  I  observed  somebody  that  somebody  reported 
was  a  nurse. 

Q.  Actually  there  were  two  girls  there,  were 
there  not,  women? 

A.  Well,  there  was  quite  a  lot  of  folks  there,  you 
know,  before  it  was  over  with. 

Q.     No,  I  mean  when  you  first  got  there.  [261] 

A.  No,  there  were  very  few  people  there  when  I 
first  got  there. 

Q.     Were  there  two  ladies  there  at  that  time? 

A.  I  don't  recall  whether  there  was  two  or  not. 
I  know  that  panel  truck  was  there. 

Q.  Do  you  know  whether  there  was  a  green  Ford 
station  wagon? 

A.  No,  I  don't  know  whether  there  was  or  not. 
I  don't  recall  that. 

Q.  Did  you  notice  any  vehicle  parked  on  the 
south  side  or  shoulder  of  the  highway  to  the  east  of 
the  bridge?  A.     No,  I  don't  recall  that  either. 

Q.    You  don't  recall  it?  A.     No. 

Q.     You  don't  know  whether  it  was  there  or  not? 

A.     No,  I  don't  recall  it.  [262] 

This  laundry  panel  went  through  after  the  Pon- 
tiac  was  moved.  It  had  to  be  moved  before  the  laun- 
dry panel  went  through.  I  am  only  speaking  of  the 
panel  laundry  truck.  The  Pontiac  had  been  moved 
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before  it  went  through,  and  the  piece  of  the  auto- 
mobile that  I  referred  to  also  had  been  moved,  but 
I  saw  the  piece  of  the  automobile  put  back  for  the 
purpose  of  taking  a  picture,  but  I  don't  recall  who 
put  it  back.  There  were  a  lot  of  strangers  there, 
mostly  all  the  traffic  on  that  road  is  tourists. 

GENE  SEEL 

Direct  Examination 

My  name  is  Gene  Seel.  I  reside  in  Malta,  Montana, 
and  I  have  lived  there  about  15  years.  I  was  residing 
in  Malta  on  the  30th  of  August,  1955,  and  at  that 
time  I  was  employed  and  worked  for  the  Chevrolet 
Garage  in  Malta  and  it  is  known  as  the  Malta  Stand- 
ard Garage.  In  my  capacity  of  working  for  that 
garage  as  a  part  of  my  employment  I  drive  a 
wrecker  and  I  was  called  to  the  scene  of  an  accident 
on  that  morning.  I  went  out  about  12  miles  or  so 
east  of  Malta  to  reach  the  scene  of  the  accident,  and 
when  I  arrived  there,  well,  there  was  quite  a  line  of 
cars  on  both  sides  of  this  bridge  and  they  were  tied 
up  there  because  this  Pontiac  was  setting  on  the 
bridge  and  the  Buick  was  sitting  in  the  barrow  pit 
on  the  east  side  of  the  bridge.  I  have  some  memory 
of  the  position  of  the  Pontiac  on  the  bridge  at  that 
time,  and  to  the  best  of  my  memory,  the  Pontiac 
was  sitting  cross-ways  on  the  bridge  facing  south- 
west. There  was  just  barely  clearance  for  a  car  to 
get  through  between  the  Pontiac  and  the  south  rail- 
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ing-  of  the  bridge,  and  when  I  speak  of  the  south 

railing  of  the  bridge,  I  mean  the  main  railing. 

Well,  we  had  to  move  the  Pontiac  before  I  could 
get  through,  but  I  understand  that  the  ambulance 
did  get  through  there.  When  I  arrived  there  there 
wasn't  am^  of  the  injured  laying  around.  Whoever 
had  been  hurt  in  the  accident  had  been  removed.  I 
met  them  on  the  way  to  town.  I  met  them  as  they 
were  going  to  the  hospital. 

Observing  picture  No.  11  of  Plaintiff's  Exhibit 
4,  looking  at  it,  it  is  my  wrecker  that  is  shown  in 
that  picture.  The  vehicle  that  has  the  diagonal 
strijoes  on  it,  that  is  set  in  a  position  directly  in 
front  of  the  Pontiac.  At  the  time  I  was  engaged  in 
moving  or  getting  ready  to  move  the  Pontiac  off  the 
bridge  so  the  traffic  could  get  through,  there  were 
several  trucks  and  large  outfits  there  that  had  to 
wait  for  the  Pontiac  to  be  moved.  In  moving  the 
Pontiac,  we  hooked  a  cable  on  to  the  under  carriage 
in  the  front  of  the  car  and  slid  it  sideways  until  we 
could  pick  the  front  end  of  the  car  up.  In  sliding 
the  Pontiac  sideways,  we  slid  the  front  end  of  it 
to  the  north,  and  after  we  slid  the  front  end  to  the 
north,  we  got  a  chain  to  the  mider  carriage  on  the 
front  and  towed  the  car  to  the  barrow  pit  on  the 
vsouth  side  of  the  road  and  left  it  there.  In  our  opera- 
tion in  lifting  and  taking  the  Pontiac  off  the  bridge, 
it  may  have  left  cable  marks  or  something  like  that 
on  it,  but  it  wouldn't  damage  it  in  any  appreciable 
amount,  and  it  would  not  dislodge  the  bumper  or 
any  part  of  the  front  end  of  it,  and  I  am  sure  that 
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that  was  not  done  in  our  ojjerations.  After  we 
hooked  on  to  the  Pontiac  in  the  manner  that  I  have 
indicated  and  lifted  it  up,  the  front  end,  I  put  the 
Pontiac  dow^i  through  the  barrow  pit  and  left  it 
sitting  there,  turned  around  and  drove  across  the 
bridge  until  I  w^as  behind  the  Buick. 

In  picture  No.  8  in  Plaintiff's  Exhibit  4,  I  recog- 
nize that  roadway  there  and  I  see  the  Pontiac  after 
it  was  pulled  through  the  bridge.  The  Pontiac  is  sit- 
ting on  the  south  side.  This  would  be  the  south  side 
on  the  south  side  of  the  road.  This  picture  is  looking 
east  and  we  pulled  the  Pontiac  off  the  bridge  down 
through  the  barrow  pit,  down  to  the  south  side  of  the 
road  here,  and  that  is  the  Pontiac  sitting  there,  and 
the  Pontiac  is  indicated  to  the  right  of  the  picture 
here.  That  is  the  manner  that  we  carried  it  through 
the  barrow  pit  and  then  up  on  the  shoulder  on  the 
other  side  of  the  barrow  pit  and  pulling  the  Pontiac 
that  time,  we  pulled  with  the  same  cable  that  we  used 
to  lift  it.  It  was  very  easy  to  move  after  we  lifted  it. 
We  did  not  damage  the  Pontiac  in  any  manner  in 
moving  it  there,  or  change  the  front  end  of  it.  After 
we  left  the  Pontiac  in  the  position  that  I  have  in- 
dicated, we  went  back  to  the  Buick. 

Looking  at  Plaintiff's  Exhibit  14,  Exhibit  4,  that 
is  the  Pontiac  after  we  moved  it  off  the  road.  Look- 
ing at  Plaintiffs'  Exhibit  14,  Exhibit  4,  the  chain 
shown  in  the  picture,  I  imagine  it  is  ours,  I  don't 
know  for  sure,  but  T  imagine  that  it  is.  The  cable 
runs  around  the  front  cross  member  behind  the 
wheel.  That  is  a  chain  with  a  ring  in  the  center  and 
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hooks  on  botli  ends  and  one  is  hooked  on  the  left 
side  of  the  car,  and  one  is  hooked  on  the  right  side 
of  the  car.  When  I  observed  the  Pontiac  and  the 
bumper  and  the  position  it  is  in  in  the  picture  and 
that  condition  that  appears  in  the  picture,  I  would 
say  that  is  the  way  it  looked  on  the  bridge.  After  we 
got  the  Pontiac  in  position  that  it  was,  I  pulled  over 
behind  it,  stopped  and  got  out,  and  Mr.  Bell  asked 
me  if  I  would  help  him  move  the  body.  Then  we  went 
over  there  on  the  east  side  of  the  bridge.  We  left  the 
west  side  and  went  over  to  tlie  east  side  and  by  that 
time  the  bridge  was  clear  of  vehicles.  We  went  over 
there  and  found  the  Buick  on  the  east  end,  nose 
down,  into  the  barrow  pit.  It  was  down  in  the  barrow 
pit  and  at  the  time,  someone  was  working  around 
the  Buick  car.  I  had  been  over  to  the  Buick  before, 
when  I  first  got  there  and  they  were  waiting  to  get — 
when  I  first  got  there  Mr  Bell  asked  me  to  help 
him  get  the  body  out  and  we  couldn't  move  it — 
couldn't  get  it  loose.  We  couldn't  get  the  body  of  the 
deceased  woman  out  of  th(^  Buick.  Her  legs  were 
pinned  in  under  somewa.y  under  the  dash.  The  dash 
had  been  pushed  down  on  to  her  legs  and  it  was  im- 
possible to  dislodge  her  in  the  position  the  car  was, 
so  we  tied  on  to  the  back  of  the  car  so  that  it  would 
stay  stationary  while  they  lifted  the  cowel  portion 
of  the  car  off  of  her  legs. 

Looking  at  picture  No.  2  of  Plaintiff's  Exhibit  4, 
the  tail  end  of  our  vehicle  is  on  the  highway,  and 
that  is  the  tail  end  here  shown  at  the  right  of  the 
picture.  There  is  a  man  apparently  hanging  on  to 
some  kind  of  a  cable,  standing  over  across  the  bar- 
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row  pit,  and  there  is  a  gentleman  apparently  in  a 
light  colored  shirt.  I  had  a  hold  of  the  end  of  the 
cable  there  getting  ready  to  fasten  it  in  the  car  and 
this  is  a  picture  of  me  here.  I  am  looking  away  from 
the  photograph,  however,  and  I  have  a  hold  of  the 
cable  there. 

With  respect  to  fastening  on  to  the  Buick,  we 
fastened  the  cable,  that  is — well — ^the  cowel  and  body 
is  shaped  a  lot  different.  The  windshield  is  a  wrap 
around  type  windshield,  and  the  windshield  was  out 
and,  of  course,  this  door  was  open  by  then  and  we 
ran  a  cable  around  this  pillar,  curving  pillar  that 
comes  down.  We  wrapped  the  cable  around  there 
and,  of  course,  he  was  up  above  it  enough  so  that 
when  he  tightened  on  it,  it  didn't  take  too  much 
strain  and  it  lifted  that  section  of  the  car  up  and 
we  fastened  the  cable  around  the  post  that  is  com- 
parative to  the  panel,  the  post  of  the  Buick.  Then 
we  ran  this  wrecker  up  further  and  hooked  on  to 
this  back  bumper  and  just  set  it  there  stationary, 
then  he  tightened  this  cable  until  it  lifted  enough 
on  there  to  lift  the  dash.  It  only  lifted  it,  I  imagine 
a  couple  inches  until  we  could  free  her  legs.  I  used 
m}^  wrecker  as  an  anchor  to  hold  the  Buick  on  the 
rear  end  and  fastened  it  to  the  rear  bumper  and  I 
also  fastened  the  cable  around  the  cowel  of  the  post. 
Mr.  Long  was  running  the  other  wrecker  and  he 
tightened  the  cable  necessary  amount  to  lift  it,  and 
after  the  cable  was  tightened  to  that  extent,  we  were 
able  to  remove  the  body  of  the  deceased  woman.  In 
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this  operation,  I  don't  think  that  there  were  any 
parts  broken  or  any  parts  changed  of  the  Buick.  I 
don't  think  you  would  be  able  to  see  any  change  at  all 
because  when  they  took  the  slack  in  the  cable,  the 
car  settled  back  almost  in  the  position  the  dash  had 
been  in  before.  After  the  body  was  removed,  I  pulled 
the  Buick  out  of  the  barrow  pit. 

Looking  at  picture  No.  9  of  the  Plaintiffs'  Exhibit 
4  at  the  time  the  picture  was  taken,  I  don't  know  if 
we  were  moving  or  not  but  it  looks  like  we  have 
already  hooked  on  to  the  Buick  and  getting  ready 
to  take  it  out  of  the  barrow  pit.  In  order  to  remove 
the  Buick  from  the  barrow  pit,  we  hooked  on  to  the 
front  end  and  pulled  the  car  out  to  the  east.  I  don't 
remember  how  far,  but  to  a  spot  where  you  could 
get  back  on  the  highway  with  it.  We  hooked  onto  the 
under  carriage  on  the  front  end  here  and  picture 
No.  1  shows  the  Buick  down  in  the  barrow  pit,  and 
the  cable  that  I  talk  about  was  fastened  right  around 
this  windshield  pillar. 

After  the  body  was  removed,  we  got  our  car  in 
a  position  to  pull  it  out — pull  the  Buick  out  and 
fastened  it  onto  my  wrecker. 

Looking  at  picture  No.  15  it  is  still  attached  to  my 
wrecker  in  that  picture.  During  the  operation  and 
carrying  it  from  out  to  the  scene  of  the  accident  to 
the  place  where  this  picture  was  taken,  as  to  doing 
any  damage  to  the  vehicle  or  changing  the  front  end 
or  the  damaged  side  in  anyway,  well,  it  may  have 
settled  a  little,  the  bumper  may  have  raised  a  little 
from  the  weight  of  the  car,  but  it  would  be  very 
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little,  you  wouldn't  notice  the  difference  I  don't  be- 
lieve in  the  picture  and  you  wouldn't  notice  the  dif- 
ference on  the  car  after  you  got  through  moving  it. 
We  did  not  in  anyway  pull  or  distort  the  front  end 
of  the  Buick  in  our  operations.  In  this  picture  it  is 
brought  to  our  garage  there  in  Malta.  After  that 
date,  it  was  placed  or  stored,  well,  we  have  two 
buildings  joined  together,  one,  we  use  for  most  of 
our  garage  work,  the  other  for  storage  and  it  was 
put  in  the  old  building.  It  was  backed  into  the 
garage  with  the  wrecker  and  then  it  was  moved  over 
onto  the  spot  where  we  stored  it  with  a  floor  jack  and 
in  that  operation  we  did  not  distort  or  change  the 
Buick  in  any  way. 

I  was  around  there  until  the  time  the  Buick  was 
moved.  I  was  there  all  the  time.  There  was  no  work 
done  on  the  Buick  of  any  kind.  It  was  put  in  the 
stall  and  left  there  and  the  car  was  finally  sold 
to  the  Buick  garage  in  Malta.  As  far  as  any  of 
these  photographs  that  we  show  are  concerned,  the 
car  was  in  the  same  condition  that  it  was  out  there 
by  the  bridge.  It  is  in  the  same  condition. 

Looking  at  Plaintiffs'  Exhibit  No.  11,  that  is  the 
Buick  sitting  in  the  garage.  That  is  the  position  in 
which  it  was  placed,  and  as  to  the  side  of  this  Buick 
with  the  markings  that  appear  to  be  on  it,  to  the 
best  of  my  knowledge,  those  markings  are  white 
paint  markings  and  scraped  metal.  I  mean  the 
paint  was  scraped  off  down  to  the  metal.  That  is 
on  the  right  hand  side  of  the  Buick  car  and  this  is  the 
Buick  that  was  involved  in  this  accident.  The  pho- 


156  Stephen  Granat,  etc. 

(Testimony  of  Gene  Seel.) 

tograph  correctly  shows   it  as  it  stands  there   in 

that  position. 

With  respect  to  Exhibit  No.  12,  I  recognize  the 
photograph  from  a  different  angle.  It  is  the  same 
car  and  the  same  place,  and  it  is  the  same  side  of 
the  car.  With  respect  to  the  markings,  scrapings 
and  paintings,  it  is  the  same  thing.  That  is  the  con- 
dition in  which  it  was  brought  in.  There  was  no 
scrapings  or  markings  put  on  there  in  our  opera- 
tion. 

Looking  at  Exhibit  No.  13,  that  again  is  the  right 
side  of  the  Buick  sitting  in  the  same  place.  The 
photograph  is  taken  in  different  angles  and  it  shows 
correctly  the  side  of  the  Buick  as  it  set  in  the  ga- 
rage there  and  those  markings  were  on  there  when 
I  went  out  to  pick  it  up  out  of  the  barrow  pit  and 
it  hasn't  been  changed  in  any  way  as  it  was  in  the 
barrow  pit  as  far  as  those  markings  are  concerned. 

Plaintiffs'  Exhibit  14  is  a  closer  close-up  pic- 
ture of  the  Buick  car.  It  is  a  section  of  a  right 
front  fender  and  a  right  front  door  and  I  recog- 
nize the  markings  that  appear  upon  there.  There 
are  scrape  marks,  I  guess  you  would  call  them. 
They  are  white  in  color.  Those  were  there  when  I 
picked  the  car  out  of  the  barrow  pit  and  was  not 
added  to  or  detracted  from  afterwards. 

As  to  No.  15  of  Plaintiffs'  Exhibit,  that  is  the 
left  rear  or  the  right  rear  section  of  the  rear  fender 
on  the  same  car  and  the  markings  appearing  on 
that  I  recognize,  there  are  the  same  markings  that 
are  on  there.  There  are  markings  with  white  paint 


vs.  Walter  ScJioepski  157 

(Testimony  of  Gene  Seel.) 

and  bare  metal  and  they  were  on  the  Buick  when  I 
went  down  in  the  barrow  pit  and  got  the  car  out  of 
there.  They  have  not  been  added  to,  detracted  from 
or  changed  in  any  manner  and  the  picture  was 
taken  in  the  garage. 

The  Plaintiffs'  Exhibit  16  is  the  right  side  of 
the  front  section  of  the  front  door  and  a  section  of 
the  rear  door  and  I  recognize  the  markings  that 
appear  on  the  automobile  on  the  right  side  there. 
They  are  skinned  spots  on  the  right  side  that  again 
show  white  paint  and  scraped  bare  metal,  and  those 
markings  were  on  the  Buick  when  I  went  down  to 
pick  it  out  of  the  barrow  pit.  There  has  been 
nothing  added  to  it  or  changed  in  any  particular 
while  it  was  here  in  the  garage.  I  don't  remember 
exactly  when  this  car  was  moved  from  the  stand- 
point of  the  Standard  Garage  but  it  had  been  there 
a  good  number  of  months  and  I  worked  aroimd  it 
every  day  and  saw  it  during  that  period  of  time. 
Some  of  the  pictures  that  were  shown  to  me  show- 
ing the  right  side  of  the  Buick  car  show  the  car 
with  something  under  the  left  side  to  make  it  sit 
up  in  the  proper  position.  I  believe  it  was  a  cement 
block  under  the  front  end.  You  see,  we  had  to  set 
something  under  there  to  be  able  to  get  out  our 
jacks  from  under  it  after  we  put  it  in  position.  For 
example  Exhibit  No.  11,  I  believe,  almost  just  off 
of  the  center  under  the  front  end  there  was,  I  be- 
lieve, it  is  a  8-inch  pumice  block  set  under  the 
member  to  hold  the  car  up  there  until  we  got  our 
jack  out. 
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Looking  at  a  stereo  three  dimension  slide,  a  col- 
ored photograph  of  the  front  of  the  Buick  automo- 
bile which  has  been  marked  Plaintiffs'  Exhibit  9, 
upon  examining  it  and  looking  at  it,  I  recognize 
it,  yes,  that  is  the  front  end  of  that  same  Buick 
sitting  in  front  of  our  garage  down  there.  The  pho- 
tograph was  taken  the  same  day  the  accident  hap- 
pened and  it  correctly  depicts  the  front  end  of  the 
Buick  in  color  as  it  existed  at  the  time  it  was  down 
in  the  barrow  pit,  and  it  was  brought  in  in  that  po- 
sition into  the  garage.  Of  course,  the  Buick  being 
held  up  by  the  chain  of  the  wrecker  will  change  it 
from  the  i)recise  situation  that  the  Buick  was  in 
right  after  the  accident,  it  is  possible,  you  know  the 
car  didn't  set  level  without  something  holding  it  up. 
The  picture  shows  the  left  hand  side  high  and  the 
right  hand  side  low.  I  believe  without  the  chains 
or  anything,  it  would  probably  be  just  the  bumper 
and  stuff  would  be  almost  on  the  ground  on  the  left 
hand  side. 

Looking  at  Plaintiffs'  Exhibit  No.  10  which  is  a 
stereoscope  slide  it  shows  the  front  end  and  left 
side  of  the  Buick  and  it  stands  in  the  same  spot  in 
front  of  the  garage  and  with  respect  to  its  being  in 
the  same  condition  as  it  was  when  it  was  out  there 
at  the  scene  of  the  wreck  it  is  in  the  same  condition 
with  no  changes. 
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Cross-Examination  of  Mr.  Seel 

As  to  whether  or  not  I  examined  the  inside  of  the 
Buick  automobile  while  it  was  in  the  barrow  pit 
out  east,  I  was  in  it  but  I  never  examined  it.  I  saw 
some  articles  of  clothing  and  beer  bottles,  I  don't 
recall  what  all  was  in  there.  I  don't  remember  see- 
ing a  case  of  beer  bottles,  there  were  several  empty 
bottles  on  the  floor.  I  don't  recall  seeing  a  case 
though.  I  looked  in  the  trunk  and  there  was  a  case 
in  there  but  it  wasn't  a  case  of  beer,  it  was  a  case  of 
bottles,  or  a  part  of  a  case  of  bottles.  I  never  seen 
any  full  })ottles.  I  never  went  throught  it,  there 
may  have  been.  I  believe  there  was  only  one  case 
of  empty  beer  bottles  in  the  trunk. 

Looking  at  Exhibit  No.  14  of  Plaintiffs'  Ex- 
hibit 4,  I  looked  at  the  pictui'e  a  few  minutes  ago 
and  I  note  that  there  are  chains  tied  around  the 
front  Immper.  There  is  one  chain  around  the  back 
bumper  or  the  front  bumper  back  bars,  the  attach- 
ing bars,  and  there  is  also  the  other  end  of  the 
chain  is  fastened  around  the  front  cross-member. 
Looking  at  the  manner  in  which  the  chains  are 
fastened  or  wrapped  around  as  shown  at  the  left- 
hand  side  of  the  picture  and  that  it  follows  across 
the  front  of  the  automobile  as  shown  in  the  photo- 
graph and  it  appears  near  the  left  front  wheel  of 
the  automobile,  and  that  is  one  chain  going  around 
and  the  hook  goes  back  and  it's  hooked  in  this 
side,  the   chain  goes   around  through   the   bum]^ei' 
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over  the  back  bars  and  comes  out  and  is  booked 
here  (indicating).  As  to  whether  it  caused  the 
bumper  or  any  part  of  the  front  part  of  the  Pon- 
tiac  to  move,  putting-  that  chain  on  it  it  may  have 
raised  the — I  don't  know  which  side  it  would  be, 
the  right  side,  the  right  side  of  the  car,  these 
back  bars,  but  it  is  hooked  far  enough  back  that 
it  raised  it  very  slightly.  This  chain  is  hooked 
around  the  main  cross-member  on  the  front  of  the 
car  and  that  wouldn't  change  the  front  of  the  car 
at  all.  Looking  at  the  same  photograph,  condition 
of  the  tire  on  the  left  front  wheel  of  the  Pontiac, 
it  was  flat.  As  to  whether  it  was  actually  torn,  I 
don't  remember  how  it  was.  I  know  there  was  no 
air  in  it.  As  to  the  rim,  I  don't  recall  whether  or 
not  the  rim  was  bent.  In  any  event,  I  feel  that 
the  front  of  the  bumper  appears  the  same  in  the 
later  pictures  as  it  appeared  in  photograph  5  of 
Plaintiffs'  Exhibit  4,  as  to  the  Pontiac.  While  it  is 
a  different  angle,  it  looks  like  it  would  be  the  same 
to  me.  It  appears  the  same  to  me,  yes,  and  I  don't 
think  that  moving  the  Pontiac  from  that  position 
over  to  the  barrow  pit  up  to  the  position  it  is  lo- 
cated in  in  photograph  14  would  have  changed 
anything  at  all.  The  Pontiac  was  moved,  well,  so 
I  couldn't  get  through  and  there  was,  I  know,  I 
don't  know  how  many,  there  was  quite  a  line  of 
traffic  waiting  to  get  through  and  as  soon  as  they 
had  the  pictures  and  it  was  clear,  why  we  moved 
it  so  that  I  could  get  through  and  so  the  rest  of 
the  trucks  could  get  through.  An  ordinary  passen- 
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ger  car  could  squeeze  through.  An  ordinary  passen- 
ger car  could  go  through  but  a  truck  couldn't  get 
through  until  the  Pontiac  was  moved. 

Looking  at  photograph  No.  3  of  Plaintiffs'  Ex- 
hibit 4,  I  notice  the  brig  or  crease  in  the  top  of 
the  Pontiac  about  the  mid-section  that  I  don't 
recall  seeing  it  before,  no.  I  didn't  have  occasion 
to  look  at  the  frame  of  the  Pontiac  directly  below 
or  approximately  below  that  crease  or  brig.  I 
don't  know  whether  the  frame  of  the  Pontiac  was 
broken,  I  have  no  idea  and  I  don't  know  whether 
it  was  bent  at  that  point,  or  what  point  it  might 
have  been  bent,  I  don't  know,  I  never  looked  under 
the  Pontiac. 

WAYNE  LONG 

Direct  Examination 

My  name  is  Wayne  Long.  I  am  employed  by  the 
Malta  Motor  Company  in  the  capacity  of  manager, 
service  manager,  manager  of  the  service  depart- 
ment. In  the  course  of  my  work  during  the  past 
couple  of  years,  on  occasion,  I  drive  a  wrecker  for 
the  company.  On  the  30th  of  August,  1955,  on  that 
day  my  firm  was  called  to  a  wreck  that  occurred 
on  the  highway.  It  occurred  approximately  14  miles 
northeast  of  Malta  on  Highway  No.  2,  and  with  ref- 
erence to  the  bridge  that  was  there,  it  was  near  a 
bridge  and  I  am  familiar  with  the  bridge  at  the 
easterly  end  of  Bowdom  Lake  and  that's  the  bridge 
in  question.  After  we  received  the  call  on  that  day, 
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well,  when  I  arrived  at  the  scene  the  traffic  was 
quite  heavy  on  each  side.  I  was  flagged  through 
the  bridge  and  instructed  to  go  up  into  a  field  and 
circle  back  on  the  north  side  of  the  Buick.  So  by 
the  time  that  I  got  there,  there  was  a  place  for  you 
to  go  through  to  get  to  the  Buick.  I  went  through 
a  field  further  east  and  came  back  to  near  the 
Buick.  I  was  instructed  to  back  in  as  close  as  I 
could  up  to  the  fence,  north  of  the  Buick,  so  that 
I  could  run  a  cable  out  and  attach  it  to  the  Buick 
in  order  to  release  the  strain  that  was  causing  the 
victim  to  be  pinned  in  the  car. 

Observing  picture  No.  12  of  Plaintiffs'  Exhibit 
4,  my  outfit  appears  in  that  picture  and  it's  at  the 
extreme  left-hand  side  of  the  picture  on  the  north 
side  of  the  highway,  so  that  looking  over  one  of 
the  rails  on  the  north  side  of  the  bridge,  you  see 
the  end  of  my  wrecker  and  there  is  a  cable  dangling 
down  off  of  a  pulley  and  that  is  the  cable  which 
I  refer  to.  I  received  assistance  by  someone  at  the 
end  of  the  cable.  I  was  required  to  stay  in  the 
wrecker  and  operate  the  winch  and  someone  brought 
the  end  of  the  cable  back  to  the  Buick  and  I  at- 
tached it.  The  opposite  end  of  the  cable  was  at- 
tached by  some  other  person. 

Looking  at  picture  No.  2  of  Plaintiifs'  Exhibit 
4,  I  recognize  it  to  the  extent  that  I  still  in  the 
wrecker  operating  the  cable  and  I  believe  that  Mr. 
Seel  is  near  the  left  front  side  of  the  Buick.  I 
don't  recognize  the  gentleman  in  the  picture  that 
is  hanging   on   to  the   cable.   In   order  to   tighten 
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up  that  cable,  there  is  a  power  winch  that  is  di- 
rectly attached  and  applied  by  transmitted  power 
from  the  motor  and  it  has  to  be  operated  from  in- 
side the  cab.  I  had  to  direct  the  pull  on  the  cable 
from  the  cab.  I  was  operating  the  cable  by  having 
signals  given  to  me  and  as  soon  as  I  had  pulled 
near  enough  so  that  it  would  release,  and  the  idea 
was  that  as  soon  as  I  had  pulled  near  enough  so 
that  it  would  release  the  victim  in  the  car  then  I 
would  stop  the  cable  and  hold  it  steady.  After 
that  day  I  had  occasion  to  do  something  with  the 
Pontiac  car.  After  the  cable  was  released  from  the 
Buick,  I  went  through  two  gates  back  onto  the 
highway  east  of  the  bridge,  came  back  and 
crossed  the  bridge  and  went  down  into  the  barrow 
pit  over  on  the  south  side  of  the  road  where  the 
Pontiac  had  been  placed  and  I  picked  it  up  with 
a  wrecker  and  removed  it  from  the  scene,  and  in 
that  operation  this  Pontiac  car,  I  found  the  front 
end  of  it  was  in  such  condition  that  you  could  hook 
onto  it,  and  I  hooked  onto  it  and  lifted  it  up  and 
brought  it  to  the  Malta  Motor  Company  in  Malta. 
In  that  operation  there  were  no  changes  or  al- 
terations whatever  made  in  the  car  in  any  way 
and  the  operation  did  not  tear  the  front  end  loose 
or  change  it  in  any  manner.  After  it  was  delivered 
to  the  garage,  we  placed  it  in  the  yard  back  of 
the  garage.  We  have  a  lot  where  you  can  store 
automobiles  and  that  lot  is  locked  and  kept  in 
condition  by  our  people.  I  saw  the  Pontiac  most 
every   day  that  it  was  in   the   garage   there   and 
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there  were  no  changes  made  in  any  particular 
during  that  period.  What  happened  to  it  after 
it  had  been  in  our  lot  for  awhile,  I  believe,  to 
my  knowledge,  it  was  disposed  of  and  picked  up 
by  the  Pontiac  Garage.  The  Pontiac  Garage  is 
about  a  block  south  from  the  yard  where  the 
car  was  stored.  After  the  car  was  taken  to  the 
Pontiac  Garage,  that's  the  last  I  know  about  it. 

Looking  at  a  stereoscopic  three  dimension  slide 
through  the  viewers  I  recognize  the  Pontiac  and 
the  picture  is  the  left-hand  front  corner  of  the 
Pontiac.  I  remember  when  I  picked  it  up  at  the 
scene  of  the  accident  and  I  do  remember  that  left 
end  as  it  was  picked  up  out  at  the  scene  quite 
well.  I  would  say  that  the  Pontiac  is  the  same 
as  it  was  when  I  picked  it  up  out  at  the  barrow 
pit,  and  it  correctly  shows  that  portion  of  the 
Pontiac. 

Cross-Examination 

When  I  was  out  at  the  scene  working  about  the 
Buick,  I  didn't  look  in  the  back  seat  of  the  Buick 
or  in  the  trunk  and  I  don't  know  what  may  have 
been  in  it.  I  would  say  that  I  got  out  there  ap- 
proximately about  an  hour  after  the  accident  so 
that  the  injured  persons  had  all  been  moved  by 
the  time  that  I  got  there.  I  believe  the  highway 
patrolman  was  directing  the  operations,  or  he  was 
the  man  that  flagged  me  through  the  bridge  and  in- 
structed me  where  to  go.  The  highway  patrolman 
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was  directing   the   operations   while   I   was   there, 

mostly. 

Looking  at  picture  No.  3  of  Plaintiffs'  Exhibit 
4,  the  Pontiac  was  not  in  the  position  shown  in  that 
Exhibit  when  I  got  there,  but  I  do  notice  the  crease 
towards  the  middle  of  the  top  of  the  Pontiac  and  I 
see  and  observe  the  crease.  As  to  whether  I  ob- 
served that  in  the  Pontiac  when  I  got  out  there,  I 
would  say  not  right  at  the  scene.  I  observed  it  later 
after  a  closer  examination  of  the  car.  After  I  made 
a  closer  examination,  after  we  got  to  tow^n,  I  looked 
at  the  under  carriage  and  we  examined  it  pretty 
well. 

Describing  the  frame,  well,  the  frame  on  the  left- 
hand  front  comer  of  the  unit  was  very  badly  dam- 
aged and  driven  back  considerably  towards  the 
cowel  of  the  unit.  I  don't  believe  the  frame  was 
broken,  it  was  just  badly  damaged  and  bent.  It  was 
bent  approximately  below  the  place  where  the  crease 
appears  in  the  top.  The  whole  side  rail  was  buckled 
and  damaged  very  badly  in  this  whole  area  of  the 
automobile.  You  see,  it  took  the  jolt  here  and  dam- 
aged the  frame  back  in  here  (indicating)  causing 
the  body  to  buckle. 

Looking  at  picture  No.  4  of  Plaintiffs'  Exhibit  4 
which  is  taken  at  an  angle  which  shows  the  right- 
hand  side  of  the  Pontiac,  the  buckling  in  the  frame, 
which  I  found  under  the  crease,  which  we  had  in 
the  picture  which  I  just  looked  at,  would — as  to 
whether  it  would  tend  to  turn  the  whole  right  front 
fender  of  the  Pontiac  towards  the  east  in  this  pic- 


166  Stephen  Granat,  etc. 

(Testimony  of  Wayne  Long.) 

ture,  I  believe  the  picture  gives  a  false  impression 
there.  I  don't  believe  that  this  fender  was  much  out 
of  line  with  the  body  in  general  because  this  door 
is  open.  If  I  remember  right,  this  was  pretty  much 
in  line  on  the  left-hand  side  or  on  the  right-hand 
side.  However,  on  the  left-hand  corner  it  was  driven 
back  and  buckled  in  next  to  the  body.  I  don 't  under- 
stand that  the  whole  right  side  of  the  Pontiac  was 
intact  and  in  a  straight  line,  it  w^as  buckled  down 
more  than  it  was  sideways  though — buckled  down 
more  than  sideways. 

STANLEY   JAMES   HOULD 

Direct  Examination 

My  name  is  Stanley  James  Hould  and  my  oc- 
cupation is  that  of  a  grain  farmer  in  the  summer 
time  and  I  work  as  a  carpenter  during  the  winter. 
In  the  fall  of  1955,  I  was  residing  in  Malta,  and 
that  was  subsequent  to  August,  1955.  I  had  oc- 
casion to  make  some  measurements  in  connection 
with  the  bridge  12  miles  east  of  Malta  at  the  re- 
quest of  the  counsel  for  the  plaintiffs  in  the  case. 
I  am  familiar  with  the  use  of  a  steel  tape  and 
measurements  and  so  on  and  the  work. 

Q.  Did  you  have  occasion  to  measure  the  width 
of  the  Buick  car,  for  instance? 

A.  I  obtained  the  width  from  the  Malta  Auto 
Company,  which  they  received,  they  got  out  of  the 
Buick  Facts  Books  of  the  Buick  Motor  Division, 
and  it  was  typed  up  for  me  and  signed  by  Lee 
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Robinson   here,   to   the   length   and   width    of   the 

Buick  car. 

Q.  Okay.  Are  you  familiar  with  the  Buick  car 
of  the  same  type,  same  kind  of  a  car  as  the  one 
that  was  involved  in  the  wreck?  A.     Yes. 

Q.     Have  you  checked  those  measurements'? 

A.  I  did  not  check  them,  I  took  these  measure- 
ments from  the  Buick  Fact  Book.  They  said  it  was 
the  over-all  length 

Mr.  Alexander:  Just  a  moment.  We  object  to 
what  the}^  told  you  about  the  Buick  Fact  Book. 

The  Court:     Sustained.  [312] 

I  took  some  measurements  of  the  bridge  in  ques- 
tion, and  from  those  measurements  I  prepai*ed  a 
sketch  of  the  bridge. 

Plaintiffs'  Exhibit  No.  34  for  the  purpose  of 
identification,  was  the  sketch  that  I  prepared.  I 
obtained  the  facts  from  which  it  was  prepared.  I 
went  out  and  measured  the  bridge  with  a  steel 
tape,  took  all  the  figures  down  and  scaled  it  out  to 
a  quarter  of  an  inch  per  foot.  It  isn't  exact,  I'm 
not  an  architect.  I  mean  to  the  nearest  fraction 
of  an  inch.  I  mean  it  is  very  close.  For  the  pur- 
pose of  illustration,  it  would  correctly  depict,  for 
instance,  the  distance  between  the  poles  or  railings 
on  the  side  of  the  bridge  and  the  upper  posts,  and 
the  distance  those  posts  are  apart.  I  correctly 
measured  the  bridge  from  the  extreme  easterly  end 
to  the  extreme  westerly  end  for  the  length  of  the 
In-idge,  and  I  correctly  measured  the  width  of  the 
bridge  to  the  railing  and  to  the  sleeper  that  lays 
along  on  each  sid  of  the  road  as  you  go  along  there, 
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and  those  measurements  were  made  correctly. 
After  making-  those  measurements,  I  sketched 
them  in  on  the  Exhibit  so  that  they  came  to  a  point 
where  one  quarter  of  an  inch  or  one  quarter  of  an 
inch  here  is  one  foot  on  the  ground — one  quarter  of 
an  inch  is  one  foot  on  the  ground.  The  top  of  the 
map  is  toward  the  north  and  to  the  right  is  east. 

(Witness  then  marks  the  directions  on  the 
sketch.) 

Generally  speaking  these  are  the  general  direc- 
tions of  the  ground.  In  measuring  the  measure- 
ments of  the  bridge,  we  stretched  a  tape,  we  had  a 
hmidred  foot  tape,  we  stretched  it  across  the 
bridge  right  at  the  very  tip  of  the  sleeper  at  the 
east  end  of  the  bridge  and  we  went  the  complete 
distance  of  the  bridge,  and  in  measuring  that 
bridge  with  a  steel  tape,  in  the  manner  that  I 
have  indicated,  I  find  that  the  overall  length  of  the 
bridge  was  96  feet  1/8  of  the  inch.  Then  I  measured 
the  west  end  of  the  bridge  for  the  width,  and  at 
the  west  end  from  the  outside  of  the  sleeper  on 
one  side  to  the  outside  of  the  other  side  is  twenty 
feet  3  inches.  Taking  one  of  the  photographs  to 
identify  the  point  I  made  the  measurements,  I 
look  at  Plaintiffs'  Exhibit  3  which  will  illustrate 
the  bridge  and  the  timbers  at  the  base  of  the  high- 
way, and  those  are  the  ones  that  we  call  sleepers 
or  timbers  at  the  base  of  the  highway.  In  mak- 
ing the  measurements  for  width,  I  went  from  the 
base  of  the  tenth  timber  shown  in  Exhibit  3,  that 
is  at  the  base,  to  the  timber  base  on  the  other  side 
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or  north  side,  and  in  that  measurement,  the  in- 
side measurement  between  the  base  of  the  sleepers 
was  19  feet  2  and  %  inches  on  the  west  end  of  the 
bridge.  From  the  outside  of  this  sleeper  log,  on  one 
side  to  the  outside  of  the  log  on  the  other  side,  the 
measurement  is  20  feet  3  inches,  and  that  sleeper 
is  entirely  inside  of  the  posts  that  are  indicated 
with  a  little  square  cross  through  them.  That  meas- 
urement would  be  only  to  the  inside  of  the  post, 
or  to  the  inside  of  the  post  on  the  opposite  post 
across  the  road,  and  the  distance  between  the 
posts  varied  a  little,  they  varied  from  6  feet  1% 
inch  to  6  feet  5  inches,  but  I  didn't  indicate  those 
variations  on  the  diagram  I  made,  but  I  set  them  in 
a  position  so  that  they  could  be  measured  and  de- 
termined by  using  a  scale  of  one-quarter  inch  equals 
one  foot. 

By  using  a  scale  of  one-quarter  inch  equals  one 
foot  and  taking  two  or  three  of  the  posts  and 
measuring  back,  it  figures  out  almost  the  same. 
They  will  average  the  same  as  I  have  them  here. 
I  found  sixteen  posts  on  the  north  and  sixteen 
posts  on  the  south  side  of  the  bridge.  I  made  a 
record  of  a  particular  thing  that  appeared  on 
the  bridge  as  far  as  the  posts  or  railings  are  con- 
ceiTied.  Twenty-four  feet  and  eight  inches  from 
the  west  end  of  the  bridge,  we  found  a  scrape 
with  paint  and  white  paint  scraped  off  a  piece  two 
feet  and  ten  inches  long.  Then  the  distance  be- 
tween this  first  scrape  and  the  second  scrape  was 
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fourteen  feet  and  one  inch,  and  from  the  second 
scrape  to  the  third  scrape,  it  was  nineteen  feet  six 
inches,  and  that  large  scrape  was  five  feet  eight 
inches  long  and  about  one  inch  of  this  three  by 
eight  was  completely  chipped  off  the  top  at  that 
point.  About  three  feet  if  it  was  completely  chipped 
off  of  it,  and  that  is  thirty-eight  feet  from  the  east 
end  of  the  bridge  and  to  the  last  indication  of  it 
going  east  would  be  thirty-two  feet  eight  inches. 
As  to  the  east  end  of  the  bridge  and  at  the  south 
side  of  the  bridge,  the  uprights  and  wooden  rail- 
ings that  run  along.  I  went  from  the  east  end  of 
the  bridge  on  the  south  side  to  find  the  scrapings 
and  gouging  that  was  where  the  chipping  out  oc- 
curred. The  one  on  the  east  of  the  bridge  started 
thirty-eight  feet  from  the  east  end  of  the  bridge. 
(Witness  marks  Exhibit  34  to  indicate  the  dis- 
tance from  the  east  end  of  the  bridge.)  I  put  an 
arrow  rimning  a  line  up  a  little  bit,  now  this  ar- 
row, I  will  write  the  letter  ''A"  right  down  close. 
I  have  placed  a  small  letter  "A"  and  an  arrow  on 
the  south  side  of  this  sketch,  and  that  was  the  be- 
ginning of  this  five  foot  eight  inch  scrape,  and  the 
part  that  was  chipped  off  the  top  of  this  three  by 
eight,  starting  seven  posts,  that  would  then  be  the 
thirty-eight  feet  from  the  east  end  of  the  bridge  to 
the  seventh  post. 

Looking  at  Plaintiffs'  Exhibit  No.  7,  I  recog- 
nize the  photograph  and  with  reference  to  the  east 
end  of  the  bridge,  the  post  where  the  scrape  started 
was  right  in  here.  (Indicating.)  That  would  be  off 
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to  the  right  edge  of  the  picture,  wouldn't  it?  Yes. 
This  post  No.  6,  this  is  6  here,  but  this  is  7  where 
the  scrape  started,  and  if  we  take  Plaintiffs'  Ex- 
hibits 6  and  7,  we  can  observe  the  starting  of  this 
gouged  out  point.  The  total  scraping  at  this  point 
was  a  5  foot  8  inch  piece,  starting  at  the  7th  post. 
Looking  at  Plaintiffs'  Exhibit  6,  the  scraping 
started  at  post  No.  7  which  would  be  indicated  by 
counting  two,  three,  four,  five,  six,  seven.  From 
the  east  end  of  the  bridge  it  was  38  feet,  and  the 
scraping  extended  up  to  32  feet  8  inches  from  the 
east  end  of  the  bridge.  I  could  not  see  any  scrapings 
easterly  beyond  that  point.  There  was  also  a  3  by 
8,  the  bottom  plank,  that  was  completely  split.  It 
was  split  down  the  center.  I  refer  to  the  split  in 
the  post  between  Nos.  4  and  5.  There  were  paint 
markings  along  the  bridge  and  they  were  red  in 
color. 

(Thereupon,  Court  adjourned  until  10 
o'clock,  a.m.  the  following  day,  October  27, 
1956,  at  which  time  the  following  proceedings 
were  had:) 

Mr.  Angland:  Your  Honor  will  recall  that  yes- 
terday afternoon  I  stated  we  had  a  witness  we 
wanted  to  call  out  of  order  this  morning? 

The  Court:    Yes. 

Mr.  Angland:  I  wonder  if  we  could  call  that 
witness. 

The  Court:  Well,  couldn't  we  wait  until  we  fin- 
ish with  this  witness? 

Mr.    Angland :    If  we  were  going  to  finish.  I  thought 
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the  way  Mr.  Doepker  started  with  this  witness  it  was 

going  to  take  quite  awhile. 

The  Court :  Do  you  have  much  more  to  go  with 
this  witness? 

Mr.  Doepker:  I  don't  think  we  have  too  much 
more  as  far  as  he  is  concerned,  except  maybe  put- 
ting some  markings,  measurements  on  that  exhibit 
there,  the  sketch,  your  Honor. 

The  Court:  Well,  I  think  let's  proceed  and  get 
this  witness  through.  [324] 

In  making  the  measurements  on  the  south  side 
of  the  railing  of  the  bridge  with  regard  to  splinter- 
ing conditions  and  with  regard  to  smears  of  paint 
or  markings,  I  made  measurements  to  show  where 
they  were  located,  and  taking  a  rule  and  my  notes, 
I  tell  you  that  what  is  disclosed  on  the  easterly  end 
of  the  bridge  from  the  first  marking  that  is  in- 
dicated with  an  arrow  ^'A"  in  marking  this  sketch, 
I  put  an  arrow  on  the  sketch. 

Q.  When  did  you  make  these  measurements,  Mr. 
Hould?  A.     October  31,  1956. 

Q.  Now,  will  3^ou  proceed,  please,  and  indicate 
and  describe  the  markings  on  the  bridge  there  on 
the  south  side? 

Mr.  Angland:  Now,  just  a  minute,  we  object 
to  that,  because  from  the  testimony  of  the  witness 
that  he  has  just  given,  it  is  impossible  for  him  to 
have  made  measurements.  He  said  he  made  them 
October  31,  1956,  and  that  date  hasn't  yet  arrived, 
your  Honor. 

The  Court:  Well,  what  date  did  you  make  the 
measurements?  A.     September  31st.  [326] 
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To  indicate  the  position  of  the  kist  marking  on 
the  bridge,  and  I  marked  that  last  marking  with 
the  letter  ^^B." 

Cross-Examination 

My  measurements  of  the  width  of  the  bridge 
were  made  at  the  west  end,  and  I  measured  the 
east  end  as  well,  and  the  bridge  is  about  the  same 
width.  It  is  about  an  inch  difference.  An  inch  nar- 
rower. At  the  west  end  the  width  was  19  feet  3 
inches  and  the  east  19  feet  3  and  %  inches.  I  made 
no  measurements  on  the  north  side  of  the  Inidge. 

The  Court:  You  suggest  you  have  a  witness — 
who  is  the  witness? 

Mr.  Angland:     Mr.  West. 

The  Couii: :  A¥hy  do  you  want  to  put  him  on  out 
of  order? 

Mr.  Angland:  Your  Honor,  he  had  a  man  work 
a  double  shift  for  him.  He  does  have  to  get  back 
quite  a  distance  from  here  by  midnight  tonight  for 
a  job.  We  kept  him  up  practically  all  night  last 
night  to  get  here. 

The  Court:  Well,  very  well,  I'll  permit  you  to 
put  him  on. 

Mr.  Angland:  I  might  say  he  worked  the  night 
before  k^st  night,  your  Honor.  [330] 
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PAT  WEST 

Direct  Testimony 

My  name  is  Pat  West.  I  am  32  years  old  and  I 
have  a  family  consisting  of  a  wife  and  four  chil- 
dren, and  I  reside  at  the  present  time,  at  Outlook, 
Montana.  I  am  a  driller  for  the  Noble  Drilling 
Company. 

In  August,  1955,  I  was  working  for  the  Monarch 
Lumber  Company  in  Saco.  Previous  to  that  time, 
I  was  with  the  Monarch  Lmnber  Company  in  Sun- 
burst, Montana.  I  have  had  four  years  in  the  Army 
Paratroops,  and  I  was  in  the  military  service  be- 
tween 1942  and  1946.  I  have  had  training  in  first 
aid.  I  was  a  volunteer  ambulance  driver  for  three 
years  at  Sunburst.  My  military  training  along  that 
line,  paratroops,  were  prett.y  much  their  own  doc- 
tors when  behind  the  lines.  We  had  ver}^  strict 
courses  in  first  aid. 

I  have  driven  automobiles  since  I  was  about  14 
years  old,  I  guess,  and  from  my  experience  in  driv- 
ing, I  am  able  to  estimate  speeds  of  vehicles,  I  be- 
lieve, pretty  close.  I  have  driven  quite  a  little  bit  on 
the  highways,  oh,  on  many  trips,  about  two  trips  a 
year  from  Simburst  up  to  Outlook  where  my  family 
is.  That  happens  a  couple  times  a  year.  And  fishing 
every  week  end.  My  experience  has  been  mostly  in 
Montana.  In  August,  1955,  I  was  with  the  Monarch 
Lumber  Company  in  Saco.  I  recall  seeing  an  acci- 
dent about  that  time.  The  precise  day  of  the  acci- 
dent, the  31st  of  August,  the  30th  day  of  August,  it 
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was,  and  on  that  day  I  was  going  to  Malta  from 
Saco.  I  started  that  morning  about  9  or  9:30,  I 
guess,  and  the  accident  happened  on  a  bridge  about 
12  miles  out  of  Malta,  in  a  easterly  direction  so  that 
it  was  between  Saco  and  Malta.  Driving  from  Saco 
to  the  place  of  the  accident,  I  was  driving  between 
60  and  65  miles  per  hour,  I  imagine,  and  before  I 
got  to  that  bridge  12  miles  east  of  Malta,  I  saw  a 
vehicle  ahead  of  me.  The  first  distance  was  a  mile 
and  a  half  to  two  miles  and  it  was  four  or  five  miles 
before  he  hit  the  bridge. 

Q.  Were  you — did  you  ever  come  up  upon  that 
vehicle  more  closely? 

A.     Yes,  just  before  coming  to  the  bridge. 

Q.  And  just  tell  us  what  you  saw  when  you — 
just  before  coming  to  the  bridge,  or  what  you  did? 

A.  I  was  going  to  pass  the  Pontiac  car  that  was 
in  front  of  me. 

Q.     It  was  a  Pontiac  in  front  of  you? 

A.  Yes.  And  being  over  the  road  before,  I  re- 
membered that  bridge  just  ahead,  and  I  pulled  in 
behind. 

Q.  And  at  that  time,  would  you  be  able  to  judge 
the  speed  of  the  Pontiac  ? 

A.  I  was  still  maintaining  my  speed — I  would 
imagine  45. 

Q.  And  they  were  traveling  45,  and  you  were 
maintaining  your  speed.  What  did  you  do  then? 

A.     I  immediately  had  to  start  to  slow  down. 

Q.  Now,  at  that  time,  where  was  your  car  with 
reference  to  the  center  line  ?  [334] 
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A.     I  i)ulle(i  in  behind  the  Pontiac  at  that  time. 

Q.  Where  was  the  Pontiac  with  reference  to  the 
center  ? 

A.     They  were  on  the  right  hand  side  of  the  road. 

Q.     And  proceeding  in  which  direction? 

A.     Westerly  direction. 

Q.     And  then  what  did  the  Pontiac  do? 

A.  It  continued  to  brake  down  before  it  hit  the 
bridge,  before  it  came  to  the  bridge,  before  it  en- 
tered the  bridge. 

Q.     And  what  did  you  do? 

A.  I  then  really  had  to  slow  down,  I  braked 
down. 

Mr.  Doepker:     Speak  up,  please,  witness. 

A.  I  had  to  really  force  myself  to  brake  down 
to  keep  from  rimning  into  the  back  of  the  Pontiac. 

Q.  As  the  Pontiac  went  on  to  the  bridge,  are 
you  able  to  estimate  its  speed? 

A.     40  at  the  most,  I  would  say. 

Q.  And  the  Pontiac  was  then  where  with  refer- 
ence to  the  center  of  the  road? 

A.     They  were  on  their  own  side  of  the  road. 

Q.  Now,  was  there  another  vehicle  in  the  vicin- 
ity at  this  time? 

A.  A  red  Buick  was  coming  from  a  Westerly 
direction. 

Q.     Had  you  seen  that  Buick? 

A.  Yes,  after  I  pulled  over  the  knoll  before  you 
hit  the  bridge,  I  saw  the  Buick.  [335] 

Q.     About  where  was  the  Buick  then? 

A.     They  were  a  quarter  of  a  mile  from  me  then. 
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Q.  And  after — which  direction .  was  the  Buick 
traveling  ?  A.     East. 

Q.  And  at  the  time  that  the  Pontiac  had  slowed 
and  got  on  to  the  bridge,  where  was  the  Buick? 

A.     It  was  just  coming  on  to  the  bridge. 

Q.  Are  you  able  to  estimate  the  speed  of  the 
Buick  when  you  saw  it? 

A.     I  would  say  60,  65. 

Q.     And  then  what  happened? 

A.  They  collided  on  the  bridge,  and  the  Buick 
was  thrown  up  against  the  guard  rail  and  bounced  off 
and  careened  across  the  road  immediately  in  front 
of  my  car. 

Q.  You  say  the  Buick  was  careened  against 
the  guard  rail? 

A.  Yes,  it  careened  against  the  guard  rail  on 
the  right  side. 

Q.  And  then  where  did  it  go — the  guard  rail  on 
whose  right  side? 

A.     On  the  Buick 's  right  side. 

Q.     With  reference  to  north  and  south 

A.     It  would  be  the  south  side. 

Q.  On  the  south  guard  rail,  and  then  the  Buick 
proceeded  where? 

A.  It  careened  across  the  road  and  went  into 
the  north  [336]  barrow  pit  immediately  in  front 
of  my  car. 

Q.  Your  car — ^you  say  immediately  in  front  of 
your  car.  Could  you  give  us  an  idea  of  the  distance? 

A.    Approximately  10  feet. 

Q.     And  what  was  your  car  doing  at  that  time? 
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A.     The  left  side. 

Q.     What  did  you  find? 

A.  I  tried  to  open  the  door,  and  it  was  jammed 
shut  so  that  I  couldn't,  and  I  reached  in  the  door 
and  took  the  lady's  pulse,  and  I  could  not  receive 
any  pulse  at  that  time. 

Q.    Have  you  taken  people's  pulse? 

A.    Yes. 

Q.  Had  some  training  in  that  in  your  first-aid 
training  ?  A.     Yes. 

Q.     How  about  your  paratroop  training? 

A.     Yes. 

Q.  Having  done  that,  then  w^hat  did  you 
do?  [339] 

A.  The  children  had  returned  to  the  car  and 
were  climbing  back  into  the  car. 

Q.     What  were  they  doing? 

A.  They  were  trying  to  get  their  mother  to  sit 
up. 

Q.     So  what  did  you  do? 

A.  I  took  them  from  the  car  again  and  laid  them 
down  on  the  shoulder  of  the  road  and  covered  them 
up. 

Q.  Then,  when — you  laid  them  down  on  the  road 
or  what? 

A.  Yes,  on  the  shoulder,  and  I  asked  a  lady 
standing  there  if  she  would  take  care  of  those  kids 
and  keep  them  out  of  the  car. 

Q.     And  then  there  was  a  lady  standing  there? 

A.  Yes,  there  had  been  another  vehicle  drive  up 
at  that  time.  "• 
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Q.     Then  where  did  you  go? 

A.  Then,  I  went  to  the  Pontiac  where  it  was 
setting  on  the  bridge, 

Q.  When  you  went  to  the  Pontiac,  was  there 
anything  about  it  that  indicated  something  should 
be  done  or  otherwise? 

A.  Yes,  there  was  smoke  rolling  from  under  the 
dash  on  the  Pontiac. 

Q.    What  did  you  do? 

A.  I  was  going  to  open  the  hood  and  pry  the 
battery  cables  loose  to  stop  a  short. 

Q.     Were  you  able  to  do  that?  [340] 

A.  No,  the  hood  was  jammed  in  so  1  couldn't 
open  it. 

Q.  With  respect  to  opening  the  hood,  what  did 
you  do  or  use? 

A.  I  tried  to  open  the  trunk  to  see  if  there  was 
something  in  there  that  I  could  pry  it  loose,  and  I 
couldn't  get  the  trunk  opened. 

Q.  At  this  time  what  can  you  tell  the  Court 
about  the  position  of  the  Pontiac  with  reference 
to  the  north  rail  of  the  bridge? 

A.  The  right  rear  bumper  was  jammed  into  the 
north  railing  of  the  bridge. 

Q.     You  couldn't  get  the  trunk  opened? 

A.     No. 

Q.     Then,  what  did  you  do? 

A.  After  I  couldn't  get  the  trunk  open,  I  tried 
to  open  the  hood  with  just  my  bare  hands.  I  couldn't 
do  that  either.  It  was  jammed  in.  Then  I  proceeded 
to  get  them  out  of  the  car  before  it  did  start  afire. 
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Q.  I  show  you  now,  Mr.  West,  a  picture  which 
is  Picture  No.  14  in  Plaintiffs'  Exhibit  4  and  which 
I  think  the  evidence  in  this  case  shows  is  the  Pontiac 
after  it  had  been  pulled  off  the  bridge  and  onto 
the  west,  and  calling  jowx  attention  to  the  hood  in 
that  picture,  is  that  the  way  you  found  it? 

A.  No,  the  right  fender,  or  the  left  fender  was 
still  intact  [341]  at  that  time. 

Q.  When  you  went  up  with  reference  to  the 
fire  ?  A.    Yes. 

Q.  And  showing  you  now  a  picture  which  is 
numbered  3  in  Plaintiffs'  Exhibit  4,  and  calling 
your  attention  to  some  metal  to  the  south  of  the 
Pontiac  that  appears  in  that  picture,  what  have  you 
to  say  about  that? 

A.  Well,  that  fender  wasn't  laying  in  the  middle 
of  the  road  there  at  that  time. 

Q.  And  with  respect  to  Picture  No.  5  in  Plain- 
tiffs' Exhibit  4? 

A.  No;  that  fender  wasn't  there  at  that  time, 
either. 

Q.  I  take  it  then  that  the  fender  was  on  the  car 
when  you  were  out  there  ?  A.     Yes. 

Q.  Now,  with  respect  to  this  Picture  14,  which 
I  showed  you  just  a  minute  ago,  and  particularly 
the  position  of  the  hood  as  shown  in  that  picture, 
in  addition  to  the  fender,  what  have  you  to  say 
about  the  hood  in  that  picture  as  compared,  if  there 
is  a  comparison,  with  the  hood  when  you  went  up 
to  the  Pontiac  % 
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A.  I  would  say  it  was  in  pretty  much  the  same 
position. 

Q.     Pretty  much  the  same  position? 

A.  Yes.  It  is  hard  to  tell  without  that  fender  on 
there,  but  there  was  no  room  between  the  fender 
and  the  hood  to  [342]  reach  in  on  top  of  the  motor 
or  find  the  battery  or  anything. 

Q.  Well,  that  is  what  I  am  getting  at.  You 
couldn  't  get  to  the  battery,  so  what  did  you  then  do  ? 

A.     I  decided  I  better  get  them  out  of  the  car. 

Q.     And  who — what — who  was  in  the  Pontiac? 

A.     A  man  and  a  woman. 

Q.     On  which  side  was  the  woman  sitting'? 

A.     On  the  right  side. 

Q.     And  the  man  on  the A.     Left. 

Q.  And  which  of  those  persons  did  you  take  out 
first?  A.     The  woman. 

Q.     Were  you  alone  at  that  time? 

A.  No;  there  was  another  gentleman  there  at 
the  time  that  helped. 

Q.  When  you  took — just  tell  the  Court  what  you 
did  with  respect  to  the  woman? 

A.  Well,  we  took  her  from  the  car  and  carried 
her  to  the  West  end  of  the  bridge  and  laid  her  down 
on  the  shoulder  of  the  road,  and  then  sent  word 
with  another  person  there  to  go  get  some  blankets, 
and  then  we  returned  to  the  car  to  get  the  man  out. 

Q.     Did  you  open  any  doors  ? 

A.  Yes;  we  opened  the  left-hand  door  at  that 
time  to  remove  the  man.  [343] 

Q.     The  man  was  where? 
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A.     He  was  sitting  behind  the  wheel. 

Q,  And  with  reference  to  any  physical  injury, 
did  you  see  any  ? 

A.     Not  at  the  time,  no.  He  was  in  great  pain. 

Q.  Well,  what  did  you  do  in  the  way  of  getting 
him  out? 

A.  Well,  he  was — ^his  foot  was  jammed  down 
beneath  the  brake  pedal  and  when  we  attempted  to 
pull  him  from  the  car,  he  screamed  with  pain  very 
much,  and  we  had  to  work  his  foot  from  under  that 
brake,  so  I  twisted  his  leg  until  we  did  get  him 
from  under  the  brake,  and  I  took  him  from  the  car 
and  laid  him  at  the  West  end  of  the  bridge  beside 
the  woman. 

Q.  Now,  when  you  took  him  out  of  the  car,  you, 
and  do  you  know  who  the  other  fellow  was? 

A.     No;  I  didn't  know  him. 

Q.     Have  you  any  idea'? 

A.  Well,  his  car  that  was  sitting  there  was  an 
out-of-state  car. 

Q.     Where  did  you  take  the  man? 

A.  To  the  West  end  of  the  bridge  and  laid  him 
beside  the  woman  there. 

Q.    And  what  did  you  do  with  him? 

A.  There  was  a  nurse,  or  a  lady  walked  up  then 
and  asked  if  she  could  be  any  help,  and  I  said  yes, 
and  she  said  that  she  was  an  R.N.  I  said,  *' Thank 
God,  you  take  care  of  these  [344]  people,"  and  then 
I  returned  to  the  other  end  of  the  bridge. 

Q.  When  you  say  you  returned  to  the  other  end 
of  the  bridge,  that  would  be  which  end? 
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A.    Where  the  children  were,  on  the  east  end. 

Q.  When  you  got  to  the  other  end  of  the  bridge, 
what  did  you  do  then  ? 

A.  Well,  they  were  deciding  to  take  them  in, 
and  I  had  a  station  wagon,  take  them  into  the  hos- 
pital, and  this  girl  that  had  a  panel,  a  laundry 
truck,  I  believe  it  was,  she  said  she  would  take  the 
children  in  with  her,  so  I  then  said  I  would  go  to 
the  other  end  of  the  bridge,  and  I  would  help  take 
those  people  in. 

Q.     What  did  you  do  then? 

A.  I  got  in  my  car  and  crossed  the  bridge  with 
my  car. 

Q.  Up  until  this  time,  had  any  vehicles  in  the 
collision  been  moved?  A.     No. 

Q.  You  got  in  your  car  at  the  east  end  and  drove 
to  the  west  end ?  A.     Yes;  that's  right. 

Q.  Do  you  know  whether  any  ambulance  had  ar- 
rived ? 

A.  I  believe  one  had  arrived  just — well,  after 
that,  it  did.  I  had  crossed  the  bridge. 

Q.     You  had  crossed  the  bridge  ? 

A.    Yes.  [345] 

Q.  And  after  you  had  crossed  the  bridge,  what 
did  you  do,  if  you  recall  ? 

A.  We  were  going  to  load  these  people  in  my 
car,  and  the  motor  vapor  locked  on  my  car,  and  I 
couldn't  start  it  again  then,  and  then  there  was 
another  station  wagon  sitting  there.  It  was  the 
nurse's  husband's  car,  I  believe,  or  another  station 
wagon,  and  they  said  that  they  would  take  them  in. 
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Q.  They  said  they  would  take,  what  persons  are 
you  referring  to? 

A.     The  people  on  the  west  end  of  the  bridge. 

Q.  Now,  about  the  ambulance,  can  you  give  me 
any  more  idea  about  when  it  came  ? 

A.  It  came  about  that  time  because  they  said 
they  would  take  over  from  there,  and  we  left. 

Q.  When  you  say,  "we  left,"  who  do  you  in- 
clude? 

A.  Well,  the  laundry  truck  had  crossed  the 
bridge  then. 

Q.  Do  you  know  whether  the  Pontiac  had  been 
moved  ? 

A.     No,  it  hadn't  been  moved  at  that  time. 

Q.     The  laundry  truck  and  who  else  ? 

A.  Then  the  station  wagon  which  was  already 
on  the  west  end  of  the  bridge  had  turned  around 
and  proceeded  toward  Malta.  Then  by  that  time,  my 
car  had  started,  had  cooled  enough  to  start,  and  I 
followed  them  into  Malta. 

Q.     Where  did  you  go  when  you  got  to  Malta? 

A.     Immediately  to  the  hospital.  [346] 

Q.     What  was  your  purpose  in  going  into  Malta? 

A.  I  thought  that  they  would  need  help  in  un- 
loading them,  and  then  there  was  several  blankets  I 
had  promised  people  I  would  bring  back  out  from 
the  hospital. 

Q.     These  blankets,  where  had  they  come  from? 

A.  Well,  everybody  down  the  line  had  brought 
blankets  when  we  sent  word  out  for  blankets,  and 
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we  had  quite  a  number  of  them  there  from  all  the 

cars  that  were  sitting  up  and  down  the  road. 

Q.     How  long  did  you  stay  in  Malta? 

A.     Approximately  a  half -hour,  45  minutes. 

Q.     Then,  where  did  you  go? 

A.     Then  I  returned  to  Saco. 

Q.  What  was  the  situation  when  you  got  back 
to  the— — 

A.     The  cars  were  being  removed  then. 

Q.    And  did  you  stop? 

A.     No,  I  never  stopped  on  the  way  back  at  all. 

Q.  Now,  going  back  to  the  place  where  you  came 
into  the  bridge  when  the  accident  happened,  the 
Pontiac,  where  was  it  with  reference  to  the  lane 
of  travel  you  were  in? 

A.  The  Pontiac  was  on  the  right  side  of  the 
road. 

Q.     Did  it  continue  that  way? 

A.  Yes,  all  while  I  followed  it  up  until  the  time 
it  entered  the  bridge. 

Q.     On  its  own  right-hand  side  of  the  road  ?  [347] 

A.    Yes. 

Q.  When  you  went — after  you  had  stopped  and 
went  down  to  the  Buick,  the  man  that  you  said  was 
there,  did  you  tell  me  where  he  came  from,  what 
part  of  the  car  he  got  out  of? 

A.     Yes,  he  got  out  of  the  right-hand  front  door. 

Q.     And  what  did  he  do  ? 

A.  He  was  quite  dazed,  and  at  the  time  when  I 
first  eot  over  there,  he  was  throwing  bottles  over 
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the  fence.  That  is  the  first  thing  that  he  was  doing, 

picking  the  bottles  that  had  fallen  from  the  car. 

Q.  While  you  were  there,  did  he  take  the  chil- 
dren out  of  the  car? 

A.     No,  I  took  the  children  from  the  car. 

Q.  And  did  you  ever  have  occasion  to  look  at  the 
back  of  the  Buick? 

A.     Yes,  sir,  when  I  removed  the  children. 

Q.  Did  you  see  anything  in  there  besides  the 
children  ? 

A.  Well,  there  was  a  beer  case  sitting  in  there 
with  bottles  in  it. 

Q.     Sitting  where?  A.     On  the  floor. 

Q.  Did  the  man  in  the  Pontiac,  do  you  laiow — 
or  not  the  Pontiac,  the  man  in  the  red  Buick,  do 
you  know  what  attention  was  given  to  him,  or  care  ? 

A.  I  tried  to  encourage  him  to  lay  down  and  I 
told  him  [348]  that  I  would  take  care  of  the  chil- 
dren and  get  them  out  of  there,  and  at  that  time, 
he  was  bleeding  quite  badly  from  a  wound  in  his 
head,  and  we  said  we  would  wrap  it  up,  and  he 
continued  walking  up  and  down  the  road,  and 
finally  he  wrapped  a  handkerchief  around  his  head 
there,  but  we  couldn't  get  him  to  lay  down.  He  just 
kept  walking. 

Q.  Would  you  know,  Mr.  West,  whether  the 
man  from  the  red  Buick  went  up  to  the  Pontiac,  I 
mean  immediately  after  the  accident  ? 

A.     I  don't  believe  so. 

Q.  Well,  would  you  know,  do  you  know  who 
was  the  first  person  to  get  to  that  Pontiac  ? 
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A.    Yes,  I  was. 

Q.  Just  for  the  record,  Mr.  West,  when  were 
you  first  contacted  with  reference  to  this  action  by 
myself,  Mr.  Angland,  Mr.  Morra,  or  anybody  con- 
nected with  us? 

A.     About  two  o'clock  yesterday  afternoon. 

Q.  Had  anyone  contacted  you  about  the  accident 
prior  to  that  time  ?  A.     No,  sir. 

Mr.  Alexander:     I  think  you  may  examine. 

Cross-Examination 
By  Mr.  Doepker: 

Q.  How  did  this  contact  occur  yesterday  after- 
noon? [349]  A.     Pardon? 

Q.  How  did  the  contact  occur  yesterday  after- 
noon ? 

A.  A  fellow  from  Glasgow  drove  out  to  my  place 
to  see  me. 

Q.     Who  was  the  man  from  Glasgow? 

A.     Leonard  Langen  I  believe  his  name  was. 

Q.     Leonard  Langen,  is  that  an  attorney? 

A.     Yes. 

Q.  And  who  did  you  first  tell  about  your  being 
on  the  scene?  A.     At  that  time? 

Q.     Well,  later,  or  any  time? 

A.  Well,  after  the  accident  happened  there  were 
several  of  us  discussed  it  immediately  after  the 
accident. 

Q.  Who  did  you  discuss  it  with  immediately 
after  the  accident? 
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A.    I  believe  it  was  Bob  O'Brien  in  Saco. 

Q.  Bob  O'Brien,  is  that  the  man  who  runs  the 
restaurant  there?  A.     Yes. 

Q.     And  when  did  you  talk  to  him  about  it? 

A.     It  was  just  that  afternoon. 

Q.  The  afternoon  of  the  accident,  and  what  did 
you  tell  him  about  it? 

A.  Well,  I  just  told  him  I  had  come  upon  this 
accident. 

Q.  Did  you  give  him  the  same  details  that  you 
have  given  [350]  here  in  Court  today? 

A.     No. 

Q.     How  much  did  you  tell  him  about  it? 

A.  I  just  told  him  this  woman  had  been  killed 
and  that  there  had  been  quite  a  bad  accident. 

Q.     What  else?  A.     That  was  all. 

Q.  Did  you  say  you  helped  the  man  and  woman 
out  of  the  Pontiac? 

A.     Yes,  I  said  that  I  helped. 

Q.     You  told  that  to  Mr.  O'Brien,  too,  did  you? 

A.     Well,  I  imagine  I  did. 

Q.  Let's  get  your  best  memory  of  it.  We  don't 
want  your  imagination. 

A.     I'm  not  sure  whether  I  told  him  that  or  not. 

Q.  You're  not  sure  you  told  Mr.  O'Brien  you 
had  helped  the  man  and  the  woman  out  of  the 
Pontiac  ?  A.     No. 

Q.  Did  you  tell  him  about  helping  the  children 
out  of  the  Buick? 

A.     I  don't  know,  I  don't  remember, 

Q.     Well,  what  is  your  best  judgment  on  it? 
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A.  I  just  don't  remember  whether  I  told  him 
that  or  not. 

Q.  All  right,  now,  you  told  me  you  talked  to 
Mr.  O'Brien  about  it  on  the  afternoon  of  the  ac- 
cident, is  that  correct,  [351]  and  who  else  around 
Saco  did  you  talk  to  about  it? 

A.  Oh,  I  don't  know,  I  guess  he  was  probably 
about  the  only  one.  Most  of  them  had  driven  up 
here  later  and  saw  the  accident  themselves. 

Q.  Can  you  recall  any  other  people  vrho  have 
lived  in  Saco  or  have  lived  there  for  any  length  of 
time  while  you  were  there  that  you  mentioned  it  to? 

A.     No. 

Q.  Now,  you  don't  know  how  Mr.  Langen  got 
your  name,  do  you?  A.     No,  I  don't. 

Q.  Did  you  leave  your  name  at  the  hospital 
when  you  went  up  there?  A.     No,  I  didn't. 

Q.  Did  you  contact  any  of  the  peace  officers 
there  and  leave  your  name?  A.     No,  I  didn't. 

Q.  Didn't  you  think  it  would  be  important  for 
a  man  who  w^as  an  eye  witness  for  the  officers  to 
know  about  you? 

A.  Well,  officers  were  there  at  the  time  of  the 
accident  while  I  was  there.  They  came  about  the 
time  I  was  leaving.  No  one  had  approached  me. 

Q.     Did  you  see  the  highway  patrolman  there? 

A.     I  don't  remember  seeing  his  car  at  all. 

Q.  Did  you  see  Mr.  Dove,  the  Sheriff  at 
Malta?  [352] 

A.     I  wouldn't  know^  him  if  I  saw  him. 

Q.    Well,  when  you  went  into  Malta  on  that  oc- 
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casion  weren't  some  of  the  peace  officers  around 
there  where  those  people  had  been  taken  to  the 
hospital  ? 

A.  Nobody  Avas  at  the  hospital  except  the  doc- 
tor and  an  intern,  or  a  male  nurse  I  believe  he  was, 
and  the  nurse  that  went  with  us  and  the  lady  that 
drove  the  laundry  truck,  and  myself  and  the  nurse's 
husband. 

Q.  Did  you  get  the  name  of  the  lady  that  drove 
the  laundry  truck?  A.     No,  I  didn't. 

Q.     What  kind  of  a  looking  woman  was  she? 
-  A.     Oh,  golly,  I  couldn't  tell  you,  I  just  don't 

Q.  You  talked  to  her  there  and  asked  her  if  she 
would  take  the  children. 

A.  I  just  turned  to  her  and  I  said,  "Take  care 
of  these  children  while  I  go  down  to  the  other 
car. ' ' 

Q.  You  didn't — how  old  a  women  would  you  say 
she  was? 

A.     I  wouldn't  even  estimate  that. 

Q.  Well,  you  can  tell  us  some  idea  about  it  can't 
you,  within  10  or  12  years  approximately? 

Mr.  Alexander:  Objected  to  as  argumentative. 
He  said  he  doesn't  know. 

Mr.  Doepker:     That's  all  right. 

The  Court:    Overruled.  [353] 

A.     I  would  say  she  was  approximately  my  age. 

Q.     How  old  are  you?  A.     32. 

A.  I  don't  remember  that.  I  believe  she  had  a 
pair  of  slacks  on. 

Q.     How  was  she  dressed? 
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Q.     A  pair  of  slacks?  A.    Yes. 

Q.     Was  she  bare  headed? 

A.     I  don't  recall. 

Q.  Well,  now  what  was — give  us  some  descrip- 
tion of  the  man  that  helped  you  take  the  people  out 
of  the  Pontiac. 

A.  Oh,  gee,  I  couldn't  tell  you  anything  about 
that,  I  know  he  wasn't  very  tall,  he  was  probably 
about  my  size. 

Q.     How  tall  are  you? 

A.     Oh,  about  5  foot  10,  I  guess. 

Q.     5  foot  10,  what  do  you  weigh? 

A.     185. 

Q.     How  much?  A.     185. 

Q.  Now,  what  was  your  work  in  Saco  at  this 
time,  what  work  were  you  doing? 

A.     Lumber  business. 

Q.     And  who  were  you  working  for? 

A.     Monarch  Lumber  Company.  [354] 

Q.  Were  you  an  employee  there,  or  were  you 
the  manager?  A.     I  was  manager. 

Q.    You  were  manager?  A.    Yes. 

Q.  Did  you  have  any  employees  there  in  this 
lumber  company? 

A.    Yes,  I  believe  I  had  one  at  that  time. 

Q.  Well,  you  would  know  if  you  had  a  man 
working  there,  wouldn't  you? 

A.  I  had  a  man  part  time.  When  he  wasn't  doing 
his  regular  work,  why,  I  could  get  him  to  help  me 
out  for  a  day  or  a  couple  of  days. 
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Mr.  Doepker:     You  mean  the  highway  man? 

The  Court:  No,  Kapphan,  whatever  his  name  is, 
he  testified  that  he  saw  this  man  at  the  scene  of  the 
accident.  [357] 

Mr.  Doepker:    All  right. 

Q.     Now,  then,  when  did  you  leave  Saco? 

A.     Oh,  between  nine  and  ten  that  morning. 

Q.     When  did  you  leave  your  work  at  Saco? 

A.  Oh,  I  believe  I  quit  the  company  in  Sep- 
tember and  left  there  the  last  of  October  or  first 
of  November,  some  place  there,  I  don't  remember. 

Q.  All  right,  now,  let  us  go  back.  How  did  you 
reach  in  to  where  the  woman  was  seated  in  the 
Buick  when  you  went  down  the  hill  there  on  that 
occasion  ? 

A.     Through  the  left  hand  front  door  window. 

Q.     And  was  that  front  door  open? 

A.     No,  it  was  closed. 

Q.     Was  the  glass  broke  out  of  it? 

A.     I  don't  recall. 

Q.  Well,  you  had  to  reach  through  the  window 
to  get  the  feel  of  her  pulse,  did  you  not? 

A.  Yes.  The  window  may  have  been  left  open, 
and  I  don't  know  whether  it  was  broken  or  not. 

Q.  Now,  where  did  you  stop  your  car  on  this 
highway  ? 

A.  Almost  immediately — I  imagine  my  front 
bumper  and  the  front  bumper  of  the  wrecker  would 
have  been  just  at  the  same  place. 

Q.  How  far  ahead  was  the  Pontiac  car  as  you 
came  over  that  hill  there  at  that  time?  [358] 
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A.     How  far  ahead  of  me? 

Q.     Yes. 

A.  I  attempted,  to  pass  the  Pontiac  just  before 
coming  to  this  knoll,  and  I  pulled  immediately  in 
behind  it  and  continued  braking  down.  I  was  going 
at  a  higher  rate  of  speed  than  he  was  and  I  had  to 
brake  down,  and  I  saw  this  car  coming,  the  red  one. 

Q.  And  when  you  saw  that  car  coming,  where  was 
the  Buick  at  that  time  ? 

A.     They  were  on  further  up  the  road. 

Q.     Well,  how  much  further  would  you  say  ? 

A.  AVell,  I  would  say  the  distance  between  me 
and  where  I  first  saw  the  Buick  was  approximately 
a  quarter  of  a  mile. 

Q.  And  when  did  you  first  see  the  Buick  on  this 
occasion  ? 

A.  I  noticed  it  as  I  continued  over  the  knoll, 
just  as  I  come  up  over  the  top  of  the  knoll. 

Q.  You  think  it  was  a  quarter  of  a  mile  away  as 
you  were  coming  over  the  top  of  the  knoll  'F 

A.     Yes,  approximately. 

The  Court:  Court  will  stand  in  recess  until  10 
minutes  after  11. 

(10-minute  recess.) 

Q.  Did  you  see  a  panel  laundry  truck  there  driv- 
ing along  in  that  same  area  with  you  at  the  time 
you  approached  the  top  of  the  hill  to  the  east  of 
this  bridge  r  [359]  A.     No. 

Q.  Did  a  panel  truck,  a  laundry  truck  pull  up 
along  there  behind  you? 

A.     Behind  me,  yes. 

Q.    And  how  soon  after  you  arrived  on  the  west- 
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erly  side  of  the  brow  of  that  hill  did  the  laundry 

truck  come  up? 

A.     It  was  quite  soon  after  that. 

Q.     Well,  could  you  give  us  a  little  better 

A.     Maybe  a  couple  of  minutes. 

Q.     Maybe  two  minutes?  A.     Yes. 

Q-  And  then  where  did  the  laundry  truck  stop, 
the  panel  truck? 

A.  I  am  not  too  sure  where  he  stopped,  the  panel 
truck,  I  am  not  sure. 

Q.  Now,  let  us  come  back  to  the  time  that  you 
are  about  to  pass  the  Pontiac.  Where  was  the  Pon- 
tiac  Avhen  you  started  to  go  around  it? 

A.     It  was  just  before  the  knoll. 

Q.  And  then  what  was  it  that  caused  you  not  to 
pass  it  at  that  place? 

A.  I  realized  the  bridge,  I  remembered  that 
bridge  there. 

Q.  You  had  been  between  Malta  and  Saco  a 
number  of  times,  hadn't  you?  A.     Yes.  [360] 

Q.  And  were  familiar  with  the  sign  to  the  right 
of  the  road  that  said  ^'Narrow  Bridges  Ahead"? 

A.    I  believe  so,  yes. 

Q.     You  knew  about  that  at  the  time? 

A.    Yes. 

Q.  And  were  you  familiar  with  the  place  that 
you  were  driving  right  at  that  time  ?  A.     Yes. 

Q.  And  knew  you  were  coming  to  the  bridge, 
didn't  you?  A.    Yes. 

Q.     Then,  was  there  anything  else  that  caused 
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you  to  slow  down  and  pull  in  behind  the  Pontiac 

car  ? 

A.  No,  none  other  than  the  fact  that  I  remem- 
bered the  bridge  there. 

Q.  I  see.  And  you  saw  the  Pontiac  car  break 
over  the  hill  ?  A.    Yes. 

Q.  And  at  that  time,  how  far  behind  it  were 
you? 

A.     I  had  pulled  in  behind  it  at  that  time. 

Q.     Approximately  how  far  behind  it,  though? 

A.     Oh,  probably  50  or  60  feet. 

Q.  When  did  you  apply  your  brakes,  or  how  did 
you  come  to  stop? 

A.  As  soon  as  I  decided  to  pull  back  in,  I  started 
])raking  my  car  at  that  time. 

Q.  And  give  us  some  definite  idea  now  as  to 
where  you  [361]  started  braking  your  car  with 
respect  to  the  brow  of  the  hill? 

A.  Probably  it  would  be,  oh,  up  to  the  brow  of 
the  hill. 

Q.     Almost  to  the  what? 

A.     Almost  to  the  top  of  the  brow. 

Q.  Now,  when  did  you  decide  to  bring  your  car 
to  a  complete  stop? 

A.  When  I  noticed  the  Pontiac  was  slowing  down 
much  faster  than  I  was. 

Q.  And  the  Pontiac  was  slowing  down  coming 
into  the  bridge,  was  it?  A.     Yes. 

Q.  Now,  do  you  know — what  would  be  your 
judgment  of  the  distance  from  the  brow  of  the  hill 
to  the  bridge? 
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A.     Just  familiarity  with  the  road. 

Q.  No,  what  I  mean,  I  am  trying  to  get  you  to 
estimate  the  distance  from  the  brow  of  the  hill  to 
the  bridge? 

A.     Oh,  I  would  say  it  is  200  feet  approximately. 

Q.  Now,  then,  you  were  following  the  Pontiac 
coming  over  the  brow  of  the  hill?  A.     Yes. 

Q.  And  then  the  Pontiac  was  how  far  from  the 
bridge  do  you  estimate  at  the  time  you  come  over  the 
brow  of  the  hill? 

A.     Oh,  a  himdred  feet,  120. 

Q.  So,  the  Pontiac  was  120  feet  from  the  l^ridge, 
and  at  that  same  time,  you  say  the  Buick  was  back 
approximately  a  quarter  [362]  of  a  mile? 

A.     From  where  I  was,  yes. 

Q.  AVell,  from  where  you  were,  yes,  and  you  were 
about  200  feet  from  the  bridge,  weren't  you? 

A.    Yes. 

Q.  You  were  up  at  the  top  of  the  hill.  Now,  then 
while  this  Pontiac  came  down  into  the  bridge  from 
120  feet  on  to  the  bridge A.     Yes. 

Q.  Do  you  say  now  that  this  Buick  traveled  a 
quarter  of  a  mile,  or  approximately  a  quarter  of  a 
mile  in  to  where  the  scene  of  the  accident  was? 

A.  No,  a  quarter  of  a  mile  from  where  I  first 
saw  the  Buick. 

Q.  Well,  let's  get  some — this  is  important,  let's 
get  it  into  some  detail,  if  you  saw  it 

A.     Approximately  a  thousand  feet. 

Q.  You  think  that  the  Buick  came  a  thousand 
feet  while  the  Pontiac  was  going  120  feet? 
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A.  Let's  see,  I  was  trying  to  figure  out,  200  feet 
from  the  crest  of  the  hill — well,  it  would  be  ap- 
proximately 800  feet  from  where  I  saw  it  until  it  hit 
the  bridge. 

Q.  Well,  then,  do  you  say  that  the  Buick  traveled 
800  feet  while  the  Pontiac  traveled  120  feet  reach- 
ing the  bridge,  is  that  right?  A.     Yes.  [363] 

Q.  Now,  the  Pontiac  remained  on  its  own  side 
of  the  road?  A.     Yes. 

Q.  And  the  cars  came  together  with  the  Pontiac 
on  its  own  side  of  the  road?  A.     Yes. 

Q.     You  are  sure  about  that? 

A.  They  went  on  to  the  bridge  on  the  right  hand 
side  of  the  road. 

Q.  Well,  that  isn't  what  I  asked  you.  Did  the 
cars  come  together  on  the  Pontiac 's  right  hand  side 
of  the  bridge? 

A.  The  Pontiac  was  on  the  right  hand  side  of  the 
bridge,  yes. 

Q.  And  in  the  collision,  they  came  together  on 
the  right  hand  side  of  the  bridge? 

A.  Yes.  The  car  was  on  the  right  hand  side  of  the 
bridge.  They  didn't  both  hit  in  the  right  hand  side. 

Q.  Well,  let's  change  it  then  this  way:  The  right 
hand  side,  as  far  as  your  side  of  the  highway  was 
concerned,  would  be  the  north  side  ?  A.     Yes. 

Q.  And  the  Buick,  traveling  in  a  proper  lane, 
would  be  on  the  south  side,  wouldn't  it? 

A.    Yes. 

Q.     All  right,  then  the  collision  occurred  on  the 
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north  half  of  the  highway  on  the  bridge,  is  that 

right?  [364]  A.     Yes. 

Q.     And  that  is  as  you  saw  it?  A.    Yes. 

Q.     Now,  did  the  position  change  in  the  collision? 

A.  Yes,  the  cars  were  twisted  in  the  road,  and 
the  Buick  was  slammed  up  against  the  railing. 

Q.  I  call  your  attention  to  Plaintiffs'  Exhibit  4, 
Picture  11.  Do  you  recognize  that  scene  there? 

A.     No,  I  don't. 

Q.     You  don't  recognize  it? 

A.     No,  that  wrecker  wasn't  there. 

Q.  Oh,  I  don't  mean  the  wrecker,  I  am  talking 
about  the  scene. 

A.     I  recognize  the  position  of  the  car, 

Q.  Now,  then,  you  saw  this  Pontiac  slammed 
against  the  north  side  of  the  bridge,  didn't  you? 

A.  I  saw,  yes,  it  was  pushed  into  the  bridge  rail- 
ing. 

Q.  Well,  it  was  slammed  against  it,  wasn't  it,  if 
it  was  hit  on  the  north  side  in  collision  with  the 
Buick,  wasn't  it  slammed  against  the  north  side? 

Mr.  Alexander:  Now,  just  a  minute,  that  is  ob- 
jected to  as  argumentative  and  not  the  statement  of 
ainy  evidence  that  came  in  in  this  case. 

Mr.  Doepker:  Well,  he  said  it  was  pushed 
against  the  north  side  of  the  bridge.  [365] 

The  Court:  The  objection  is  sustained.  That  is 
what  he  said.  You  are  trying  to  make  him  say  it  was 
slammed.  You  don't  have  to  try  to  make  him  say 
it.  Just  have  him  tell  the  story. 
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Q.  All  right.  What  part  of  the  Pontiac  went 
against  the  north  side  of  the  bridge? 

A.     It  was  the  rear  bumper  and  rear  fender. 

Q.     The  rear  bumper  or  rear  fender? 

A.    Yes. 

Q.  Now,  were  you  able  when  you  went  down  to 
get  the  lady  out  of  the  Pontiac  to  go  around  the  rear 
bumper?  A.     No. 

Q.     Which  way  did  you  come  in? 

A.     I  walked  around  in  front. 

Q.  You  walked  around  in  front.  So  that  as  the 
cars  came  together,  the  Pontiac  was  on  the  north 
side  ?  A.     Yes. 

Q.  And  when  the  Buick  went  through,  it  went 
down  in  the  barrow  pit,  didn't  it?  A.     Yes. 

Q.  Now,  what  change  was  made  in  the  position 
of  the  Pontiac  as  the  Buick  went  through  there? 

A.  It  was  left  sitting  dead  still,  right  where  it 
is  at. 

Q.  So  that  another  part  of  this  thing  that  you 
recall  is  that  the  Pontiac  was  sitting  dead  still  after 
the  collision  ?  A.     It  was.  [366] 

Q.  It  wasn't  moved  from  the  time  that  they  col- 
lided until  the  Buick  went  around  the  barrow^  pit? 

A.    No. 

Q.  So  that  it  is  in  the  same  position  standing 
here  as  you  recall  it  as  it  was  at  the  time  of  the 
collision  ? 

A.  Except  that  the  car  was  pressed  in  firmly 
against  the  bridge  here. 

Q.    Well,  then,  there  would  be  that  difference 
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that  the  Pontiac  was  pressed  firmly   against  the 

bridge,  is  that  it,  now?  A.    Yes. 

Q.  Did  you  observe  in  the  instant  of  the  col- 
lision how  the  two  cars  came  together'? 

A.  Well,  as  I  was  braking  down,  the  cars  hit, 
and  the  Buick  was  thrown  into  the  bridge  railing 
and  careened  across  in  front  of  me,  and  I  was 
stopping  to  prevent  from  getting  hit  with  the  Buick 
when  it  come  across  the  road. 

Q.  So,  do  I  understand  that  you  didn't  get  the 
exact  position  when  they  came  together? 

A.  I  saw  the  cars  as  they  hit,  and  the  Pontiac 
was  continued  on  the  right  hand  side  of  the  road. 

Q.  All  right,  let's  get  some  cars  and  see  if  you 
can  give  us  an  illustration.  You  take  two  cars  here — 
we  will  call  the  yellow  one  the  Pontiac  and  the  red 
one  the  Buick.  A.     Yes. 

Q.  Let's  call  the  line  here  (indicating)  the  ap- 
proximate [367]  center  line  of  the  bridge,  and  il- 
lustrate for  his  Honor  your  recollection  of  how  the 
cars  came  together? 

A.  Well,  as  they  came — this  is  the  bridge  (in- 
dicating) ? 

Q.     Yes,  this  is  the  bridge. 

A.  The  Pontiac  came  in  on  its  side  of  the  road, 
the  right  hand  side,  the  north  side  of  the  road.  As 
the  Buick  came  in  on  to  the  road,  the  collision  was 
hit  here,  and  the  Buick  was  thrown  this  way 

Q.  Well,  let's  have  the  cars  come  together, 
please,  as  near  as  you  can,  how  did  they  come  to- 
gether? 

A.     They  must  have  locked  right  in  here,  or  in 
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this  position  because  this  ear  was  on  the  right  hand 
side  of  the  road.  The  accident  couldn't  have  hap- 
pened that  way.  I  was  watching  the  back  of  this 
car.  That  was  the  one  I  was  afraid  of  running  into, 
that  was  why  I  was  braking  down. 

Q.  I  thought  you  was  braking  down  so  the 
Buick  wouldn't  run  into  you? 

A.  Well,  I  had  to  stay  out  of  the  way  of  this 
Pontiac  to  start  with.  That  was  before  the  ac- 
cident. 

Q.  All  right,  then,  the  collision  occurred  on  the 
bridge.  What  is  your  best  judgment  of  approxi- 
mately where? 

A.  Well,  I  would  say  the  distances  on  this  to  the 
bridge,  it  was  right  about  in  here.  Of  course,  the 
cars  you  have  got  here  are  a  little  long 

The  Court:  Indicating  the  last  third  of  the 
bridge?  [368] 

A.     Indicating  the  last  third  of  the  bridge,  yes. 

Q.  And,  then,  the  way  you  have  it  illustrated 
there,  they  were  both  on  their  own  side  at  the  time 
of  the  collision? 

A.  No,  I  say  that  the  Pontiac  went  on  to  the 
bridge  on  the  right  hand  side  of  the  road 

Q.     Yes. 

A.  And  the  collision  occurred.  Now,  this  car,  I 
wasn't  watching  where  it  was  going,  whether  it  was 
over  on  the  wrong  side.  It  must  have  been  to  hit  the 
Pontiac,  because  the  Pontiac  was  on  the  right  hand 
side  of  the  road. 

Q.     Coming  on  the  bridge? 
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The  Court:  Let  me  get  this  straight,  what  you 
are  saying,  that  you  didn't  see  the  impact,  you  just 
saw  the  car  ahead  of  you? 

A.  No,  I  saw  the  impact,  your  Honor,  yes,  but 
to  put  the  wheels  of  this  car  across  that  road,  I 
couldn't  say  that  because  I  wasn't  watching  the  line, 
but  I  saw  the  impact,  I  saw  the  Buick  hit  the  bridge 
railing,  and  that  is  when  it  come  right  around  in 
front  of  my  car. 

Q.  Well,  now,  let's  get  that  part  of  your  recol- 
lection straight.  You  say  you  think  that  the  cars 
then  hit  in  such  a  position  that  the  Buick  careened 
over  after  the  collision 

A.  After  the  collision,  the  Buick  hit  the  bridge 
railing. 

Q.  Then,  the  collision  occurred  further  down  the 
bridge  so  that  the  Buick  careened  after  the  ac- 
cident, is  that  it?  [369] 

A.     Yes,  it  hit  the  bridge  after  it  hit  the  Pontiac. 

Q.  After  it  hit  the  Pontiac.  And  then  the 
Pontiac,  was  the  Pontiac  driven  back  towards  you? 

A.  The  Pontiac  was  just  lodged  in  there  that 
way.  It  twisted  in  between  the  Buick  and  the  rail 
when  it  hit,  and  when  it  hit,  it  just  swooped  it 
aroimd,  it  spun  it  in  the  road. 

Q.  And  the  Pontiac  was  spimied  after  it  was 
struck  by  the  Buick  and  went  in  against  the  guard 
rail,  is  that  right?  A.     Yes. 

Q.  And  the  Buick  careened  off  and  hit  the  side 
of  the  bridge,  is  that  correct?  A.     Yes. 

Q.  And  then  did  you  make  any  examination  of 
the  cars  afterwards? 
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A.  I  never  paid  any  attention  to  either  one  until 
I  was  trying  to  get  the  hood  open  on  this  one,  and 
tried  to  open  the  left  hand  door  on  this  one  to  get 
her  out. 

Q.  I  see.  Thank  you.  I  believe  that  this  is  a  pic- 
ture of  the  bridge  looking  toward  Saco  from  Malta  1 

Mr.  Alexander:     Which  one,  Mr.  Doepker? 

A.     That's  right. 

Q.  Picture  No.  4  of  Exhibit  4.  Then,  would 
you  say  that  the  collision  took  place  westerly  from 
the  place  that  the  Buick  struck  the  jjridge,  westerly 
from  the  place  that  the  [370]  Buick  struck  the 
bridge  ? 

A.     Westerly,  that  is  towards  Malta  ? 

Q.     Towards  Malta. 

A.     They  met  and  it  hit  afterwards. 

Q.     That  is  what  you  say '? 

A.  I  would  say  it  was  thrown  immediately  across 
from  the  car,  it  threw  it  immediately  into  the  side 
of  the  bridge. 

Q.  You  think  that  the  impact  pushed  the  Buick 
against  the  side  of  the  bridge? 

A.     Yes,  or  threw  it  there. 

Q.  Yes,  threw  it  there,  or  it  glanced  there,  how- 
ever it  got  there.  So  that  the  collision  then  took 
place,  at  the  place  where  the  cars  came  together,  the 
Pontiac  then  immediately  hit  the  bridge. 

A.     The  Buick. 

Q.  Or  the  Buick,  yes,  and  the  Pontiac  hit  the 
brige  on  the  other  side? 

A.    Yes,  and  it  was  twisted  around.  -; 
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Q.  Now,  then  after  the  cars  had  come  together 
and  had  stopped  in  their  respective  positions,  was 
the  Pontiac  over  the  center  line? 

A.     After  the  accident? 

Q.     After  the  accident. 

A.     I  don't  remember  seeing  a  line,  but 

Q.  There  isn't  any  line  there,  I  don't  think.  Was 
the  Pontiac  [371]  still  on  its  own  side? 

A.     Yes,  the  back  end  was,  but 

Q.     I  am  interested 

A.  In  the  position  the  car  sits,  yes,  the  front 
end  was  across  the  line,  I  would  say,  if  there  was  a 
line  there. 

Q.  Well,  of  course,  this  is  a  photograph.  I  want 
your  memory  of  it,  you  was  on  the  ground. 

A.  There  was  no  line  there.  I  couldn't  actually 
say  that  the  front  end  of  the  car  was  over  the  line, 
over  the  center. 

Q.  But  the  back  end  of  it  was  against  the 
north 

A.     Against  the  bridge,  yes. 

Q.     So  that  you  couldn't  get  around  it? 

A.     No,  I  couldn't  get  around  it. 

Q.     I  mean  from  behind?  A.     No. 

Q.  Now,  then,  after  the  collision,  you  went  to 
the  Buick  first?  A.    Yes. 

Q.    Is  that  right?  A.    Yes. 

Q.  And,  would  you  remember  those  children  if 
you  saw  them  that  you  took  out  of  the  car? 

A.  I  don't  believe  I  would,  they  were  a  boy  and 
a  girl.  » 
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Q.     And  you  took  them  out  of  the  car? 

A.    Yes.  [372] 

Mr.  Doepker:  Michael  and  Catherine,  will  you 
stand  up,  please.  Come  up  here. 

Q.  All  right,  that  is  near  enough.  Now,  would 
you  say  that  you  took  those  two  children  out  of  the 
Buick  car  ? 

A.  As  to  the  way  they  were  dressed,  I  wouldn't 
recognize  them  if  I  met  them  on  the  street.  They 
were  pretty  well  ruffled  up,  and  they  were  both 
crying. 

Q.     Neither  one  of  them  was  unconscious? 

A.     No,  they  were  both  conscious. 

Q.     They  were  both  conscious?  A.     Yes. 

Q.     And  where  did  you  take  them  out  of  the  car? 

A.     I  took  them  both  from  the  back  seat. 

Q.     Took  them  both  from  the  back  seat? 

A.    Yes. 

Q.  And  after  you  took  them  out,  what  did  you 
do  the  first  time  you  took  them  out? 

A.  I  laid  them  on  the  shoulder  of  the  road,  tried 
to  get  them  settled  down  while  I  found  a  blanket 
for  them. 

Q.     All  right.  Then  what  happened? 

A.  The  man  asked  me  about  his  wife  and  I  went 
to  the  car  to  try  to  get  her  out  on  the  left  hand  side 
of  the  Buick. 

Q.  Yes.  Then,  in  the  meantime,  had  the  children 
gone  back  into  the  Buick? 

A.  They  went  back  in  while  I  was  trying  to  get 
her  out  of  [373]  the  car. 
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Q.  And  then  did  you  take  the  children  out  the 
second  time?  A.    Yes. 

Q.  And  then  after  you  took  them  out  the  second 
time,  did  they  remain  there,  or  did  they  go  back 
again  ? 

A.  No,  the  woman  showed  up  in  this  panel 
wagon.  I  asked  her  to  keep  them  away  from  the 
car. 

Q.     So,  you  took  the  children  out  twice? 

A.    Yes. 

Q.     You  are  sure  of  that?  A.     Yes. 

Q.     On  that  occasion,  and  out  of  the  Buick  car? 

A.     Yes. 

Q.     And  which  side? 

A.     Out  of  the  right  side. 

Q.  Now,  do  I  understand  it  that  after  this  col- 
lision, you  were  the  first  car  that  came  up  behind 
the  Pontiac?  A.     Yes. 

Q.  Then  in  a  few  minutes,  the  panel  job  came 
up,  is  that  right?  A.     Yes. 

Q.  And  where  did  the  panel  job  stop  with  respect 
to  you? 

A.     I  don't  recall  where  she  stopped. 

Q.     Did  she  stop  ahead  of  you  ? 

A.     No,  she  never  stopped  ahead  of  me.  [374] 

Q.  So  that  she  stopped  behind  you,  at  any  rate, 
is  that  right?  A.     Yes. 

Q.  And  then  you  had  no  difficulty  in  passing 
around  the  Pontiac  w^ith  your  car  when  you  went 
to  the  other  side  of  the  bridge? 
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A.     No,  I  didn't. 

Q.  And  during  the  time  of  your  activity  there, 
that  car  was  not  moved?  A.     No. 

Q.  It  remained  in  that  same  position  so  that 
you  had  no  trouble  passing  around  it  with  your 
car?  A.     No,  I  didn't. 

Q.  How  many  times  did  you  pass  back  and  forth 
around  the  Pontiac? 

A.     I  went  by  him  once. 

Q.  You  went  by  him  once  when,  I  mean  with 
regard  to  the  other  people  being  there,  was  any- 
body else  there? 

A.  Oh,  there  was  other  cars  there  by  that  time, 
there  was  quite  a  crowd. 

Q.  Did  you  notice  how  many  cars  went  by  that 
Pontiac  while  you  were  there? 

A.  No.  I  drove  my  car  by  and  the  laundry  truck 
came  through,  and  they  left  immediately  after. 

Q.     And  they  went  by,  is  that  right? 

A.    Yes.  [375] 

Q.  And  there  was  no  movement  of  the  Pontiac 
before  you  went  through,  is  that  right? 

A.    Yes. 

Q.     Or  before  the  panel  job  went  through? 

A.     No. 

Q.  Had  the  officers  got  there,  highway  patrol- 
man? 

A.  I  don't  believe  there  was  any  there  at  that 
time,  no. 

Q.     So   that   there   was — well,    when    you   went 
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through  after,  cars  were  on  the  other  side  of  the 

bridge  ? 

A.  Yes,  there  was  cars  lined  up  on  the  other  side 
of  the  bridge. 

Q.  And  was  it  people  from  the  other  side  that 
helped  remove  Mr.  and  Mrs.  Schoepski? 

A.     I  don't  recall  where  he  was  from. 

Q.  But  there  was  quite  a  few  there  at  that 
time?  A.    Yes,  quite  a  nmnber  of  people. 

Q.  And  you  had  not  then  yet  moved  your  car, 
is  that  right?  A.     No. 

Q.  After  you  stopped  suddenly,  then  you  were 
unable  to  start  your  car  right  away,  right? 

A.     No,  I  crossed  the  bridge  in  the  car. 

Q.  No,  I  mean  after  you  stopped  suddenly  on  the 
east  side,  you  were  unable  to  start  your  car  when 
you  went  back  to  it  at  first? 

A.  I  crossed  the  bridge  and  stopped  to  pick  these 
people  [376]  up  and  then  I  couldn't  start  it. 

Q.     Oh,  I  thought 

A.     My  car  had  been  running  all  that  time. 

Q.  Oh,  your  car  went  across  the  bridge  before  it 
vapor  locked?  A.     Yes. 

Q.     To  the  west  side,  is  that  right? 

The  Court:  Did  you  say  it  was  running  all  the 
time  when  it  first  stopped? 

A.     Yes,  I  just  jumped  out  and  went  over  there. 

Mr.  Doepker:     That  is  all. 

Mr.  Alexander:     No  redirect. 

The  Court:    Very  well,  you  may  be  excused. 

(Witness  excused.)  [377] 
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WILLIAM  C.  DOVE 

Direct  Examination 

My  name  is  William  C.  Dove.  I  am  sheriff  of 
Phillips  County,  Montana.  I  have  been  sheriff  for 
approximately  two  years  now  and  before  that  I  was 
undersheriff  of  Phillips  County.  On  the  30th  of 
August,  1955,  I  was  sheriff  and  I  remember  the  oc- 
casion of  an  automobile  collision  that  occurred  on 
a  bridge  east  of  Malta  on  the  last  of  August,  1955. 
I  am  familiar  with  the  bridge  by  Bowdoin  Lake, 
and  I  received  a  call  to  go  out  to  the  scene  of  the 
accident.  When  I  first  got  there,  there  was  lots  of 
traffic  lined  up  on  both  ends  of  the  bridge,  and 
the  ambulance  passed  me  Just  before  I  got  to  the 
scene  of  the  accident.  The  ambulance  was  driving 
faster  than  I  was.  I  called  the  ambulance  myself. 

Q.  Well,  Avhere  was  the  traffic  when  you  got 
there  ? 

A.     Lined  on  both  sides  of  the  bridge. 

Q.  And  where  was  the  ambulance  when  you  got 
there '? 

A.     At  the  bridge. 

Q.  Was  it  on  the  west  side  or  the  east  side  of  the 
bridge  ?         A.     East  side. 

Q.  East  side.  The  ambulance  then  had  gone 
through  on  to  the  other  side  ? 

A.  I  believe  it  was  the  west  side.  I  wouldn't 
say  for  sure  now  where  it  was.  [379] 

Q.     Okay.  Well,  whatever  your  best  memory  is? 

A.  I  don't  really  remember  which  side  of  the 
bridge  the  ambulance  was  on. 
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Q.  Okay.  Well,  give  us  your  best  recollection 
of  the  events  that  transpired  after  you  got  there. 

A.  Well,  they  were  loading  on  the  people,  but 
I  believe  it  was  the  west  side  of  the  bridge.  I  couldn't 
say  for  sure.  I  helped,  and  as  soon  as  we  got  the 
people  that  were  hurt  and  the  ambulance  left,  why 
I  called  for  the  wrecker  and  the  photographer  by 
radio.  [380] 

I  have  a  radio  attached  to  my  car,  and  I  called 
the  photographer  and  wrecker  by  radio.  It  seems  to 
me  it  was  a  matter  of  twenty  minutes  after  I  got 
there  before  the  photographer  got  there,  but  I  made 
no  record  of  it  at  the  time  and  I  couldn't  say  for 
sure.  The  first  thing  that  I  did  after  I  arrived 
at  the  scene  of  the  accident  was  to  help  to  remove 
the  injured,  then  inquired  if  anybody  had  seen  the 
accident.  There  were  two  highway  maintenance  men 
there  and  I  talked  to  both  of  them  and  I  talked  to 
other  people  around  there  that  I  didn't  know  by 
sight  and  a  few  I  did.  I  couldn't  tell  you  who  they 
were  now.  I  was  left  with  the  impression  that  no- 
body had  seen  the  accident.  There  were  quite  a  few 
people  around  there  and  I  asked  for  eye-witnesses 
at  the  time.  Nobody  came  up  to  say  that  they  had 
seen  it. 

Q.  Did  you  see  the  young  man  that  was  just 
on  the  stand  a  moment  ago  there? 

A.     Not  that  I  recall.  [381] 

I  did  not  see  him  in  connection  with  any  activity 
in  moving  the  people  out  of  the  Pontiac  automobile 
or  anything  of  that  nature.  I  was  not  present  when 
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the  people  were  moved  out  of  the  Pontiae  and  I 
couldn't  have  seen  the  people  moved  from  the  Pon- 
tiae because  I  wasn't  there.  I  made  an  investigation 
on  the  ground  concerning  the  accident  later  after 
the  photographer  and  the  highway  patrol.  When 
the  highway  patrol  arrived,  with  respect  to  the  pho- 
tographer, the  highway  patrol  arrived  there  just  a 
few  minutes  later  than  the  photographer  as  I  re- 
call it,  but  I  was  pretty  busy  with  traffic  and  I 
couldn't  say  exactly.  I  asked  the  highway  mainte- 
nance men  to  take  over  flagging  the  traffic.  I  ])ut 
one  on  each  end,  and  I  also  asked  if  anything  had 
been  moved  at  the  scene,  and  I  was  informed  b}^ 
the  highway  maintenance  men  that  they  had  wanted 
to  move  the  Pontiae,  but  they  wouldn't  allow  it  to  be 
moved,  and  they  only  moved  one  fender  which 
would  have  been  the  left  front  fender  in  order  to  sret 
a  car  through  in  order  to  take  the  children  to  town. 
They  showed  me  where  it  had  been  laying  and  they 
marked  the  spot,  and  that  had  been  swung  around 
to  the  right  out  of  the  road  so  that  the  car  could 
get  through  to  take  the  children  to  town.  The 
highway  men  pointed  out  to  me  the  position  in  which 
the  fender  was  before  it  was  moved  and  I  had  them 
show  me  where  it  had  been  before  they  moved  it 
and  we  moved  it  to  the  same.  At  any  rate,  we  put 
the  fender  back  so  the  photograph  could  be  taken 
of  it.  When  the  highway  patrolman  and  the  photog- 
rapher arrived,  I  made  an  investigation  on  the 
ground  that  at  the  place  that  the  accident  took  place. 
I  have  had  experience  in  investigating  traffic  ac- 
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cidents  in  my  capacity  as  sheriff  and  deputy  sheriff 
and  previous  to  being  undersheriff  and  sheriff  in 
law  enforcements,  but  not  exactly  traffic  accidents, 
but  I  was  with  the  law  enforcements  in  California 
for  some  time.  In  connection  with  law  enforcement 
or  particularly  with  respect  to  traffic  investigations, 
I  with  Pete  Leyman,  who  is  Captain  on  the  High- 
way Patrol,  on  a  quite  a  number  of  accidents  prior 
to  the  time  that  he  was  transferred  out  of  our  dis- 
trict, that  is  while  I  was  undersheriff,  and  he  showed 
me  the  procedure  that  they  were  trained  under,  and, 
of  course,  I  get  the  F.B.I,  manuals  which  do  give 
you  a  lot  of  information  which  all  law  enforcement 
officers  get,  and  I  took  a  course  from  Boland  Acad- 
emy, criminology  and  law  enforcement. 

Q.  And  have  made  a  study  of  conditions  that 
appear  after  an  [384]  accident  with  relation  to  the 
position  of  automobiles  at  the  time  of  collision  and 
so  on"? 

Mr.  Alexander:  Just  a  moment,  that  is  objected 
to  as  leading. 

The  Court:     Sustained. 

Q.    What  does  this  study  include  % 

A.  Well,  general  law  enforcement,  mainly.  It 
doesn't  go  into  traffic  accidents  too  much.  [385] 

I  did  not  make  an  independent  investigation  be- 
fore the  photographer  and  highway  patrol  got  there, 
but  in  connection  with  the  photographer  and  the 
highway  patrol,  I  did  make  an  investigation.  I  am 
not  giving  my  conclusions,  but  I  will  tell  you  what  I 
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observed.  Directing  attention  to  the  things  that 
could  be  seen  or  be  observed  on  the  ground  to  in- 
dicate the  position  of  the  cars  at  the  time  of  the  ac- 
cident or  the  collision  in  detail  well.  There  was  a 
Pontiac  car  sitting  on  an  angle  in  the  easterly 
portion  of  the  bridge  with  the  front  of  it  across 
the  center  line  headed  in  a  southwesterly  direction. 
There  was  a  red  Buick  in  the  ditch  just  off  the  east 
end  of  the  bridge  facing  north,  sitting  right  across 
the  barrow  pit  with  the  nose  of  it  in  the  bank  on 
the  north  side.  With  relation  to  the  bridge  itself, 
I  observed  there  were  markings  on  the  south  side  of 
the  east  portion  of  the  bridge  where  a  car  had 
scraped  along  the  bridge  and  there  was  red  paint 
on  the  bridge,  and  there  was  also  red  paint  on  this 
Buick.  The  highway  patrolman  and  myself  measured 
the  markings.  I  held  the  tape  while  he  took  the 
figures  down,  read  the  tape  and  marked  it  in  his 
report  book.  I  noticed  the  railings  on  the  bridge, 
and  I  noticed  with  respect  to  the  floor  of  the  bridge, 
debris  and  there  was  debris  at  the  front  and  look- 
ing at  it,  it  would  be  to  the  right  where  the  col- 
lision, assuming  where  the  collision  happened,  there 
was  debris  under  the  Pontiac  there.  There  was  also 
debris  which  I  assumed  to  be  acid  that  probably 
was  radiator  fluid  in  the  path  where  the  Buick  had 
taken  to  go  into  the  ditch,  and  there  was  something 
there  that  I  presumed  was  acid  or  radiator  fluid 
that  followed  a  course  to  where  the  Buick  was  in  the 
ditch.  The  acid  and  radiator  fluid  was  deposited 
along  the  south  side  of  the  bridge  and  then  in  a 
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left  angle  to  the  ditch  to  the  back  end  of  the  Buick. 
It  seems  to  me  that  the  acid  and  radiator  fluid  started 
with  respect  to  the  bridge  itself  as  though  it  was  a 
little  ahead  of  where  it  hit  the  bridge,  or  where  it 
scraped  along  the  bridge.  That  is  where  it  was  most 
prominent  anyway,  but  there  was  debris  along  the 
edge  of  the  bridge  also,  and  when  I  say  ahead  of 
the  point  where  it  scraped  the  bridge,  I  mean  east  of 
the  point,  yes  it  would  be  ahead  of  where  the  car 
hit  the  bridge.  It  would  be  ahead  the  way  the  car 
was  pointed.  The  debris  was  on  the  south  side  of 
the  road  and  it  swung  at  an  angle  around  to  the 
north  side  of  the  road,  and  with  relation  to  the 
Pontiac  car,  the  debris  was  to  the  south  side  of  the 
center  line  and  the  front  end  of  it  there.  The  front 
end  was  on  the  south  side  of  the  center  line  and 
there  was  debris  there  on  the  south  side  of  the 
center  line,  with  respect  to  this  pile  of  dirt  and  di- 
recting to  the  positionof  the  Pontiac  automobile,  this 
dirt  or  debris  from  the  Pontiac,  or  in  relation  to  the 
Pontiac  as  regards  to  the  center  of  the  highway,  it 
was  to  the  south  of  the  center,  and  with  respect  to 
the  debris  to  the  west  from  the  Buick  car,  it  was 
on  the  south  side  of  the  center  of  the  highway.  I 
helped  the  highway  patrolman  with  the  measure- 
ments. I  do  not  have  the  measurements  myself,  but 
the  highway  patrol  have  all  the  measurements.  I 
didn't  make  a  record  of  any  of  the  measurements.  I 
helped  the  highway  patrolman  make  measurements 
and  he  made  the  sketch.  I  don't  believe  that  my  car 
is  any  of  the  photographs  that  I  have  looked  at  here 
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in  Court.  I  don't  believe  it  is,  it  was  parked  on  the 
west  side  of  the  bridge.  When  I  arrived  at  the  scene 
or  upon  the  scene,  and  after  having  had  report  of 
the  accident  and  went  out  there,  there  were  a  num- 
ber of  cars  parked  on  the  west  side  of  the  bridge, 
that  is  correct,  and  there  were  also  cars  that  were 
parked  on  the  east  side  of  the  bridge.  The  ambulance 
removed  some  of  the  injured  persons  and  the  am- 
bulance arrived  just  ahead  of  me,  it  passed  me 
just  before  a  few  miles,  let's  say  4  miles,  before  the 
scene  of  the  accident.  I  recall  telling  you  about  put- 
ting the  injured  people  in  the  car,  that  you  yourself 
know  about,  the  ones  that  were  taken  from  the  scene 
of  the  wreck.  There  were  two  gentlemen,  and  they 
were  placed  in  the  ambulance.  I  do  not  know  whether 
there  was  a  lady  placed  in  the  ambulance  or  not. 
She  could  have  been  in  the  front  seat.  The  two 
gentlemen  were  laid  in  the  ambulance  in  the  back 
part  of  it,  and  to  the  best  of  my  memory  that  is 
correct.  Mr.  Pat  West  has  testified  and  said  that 
he  went  in  following  the  ambulance.  I  believe  that 
is  the  record. 

Q.  Okay.  Now,  I  believe  that — I  don't  recall 
the  exact  testimony,  but  I  believe  that  Mr.  West 
said  that  he  went  in  following  the  ambulance,  I  be- 
lieve that  is  the  record.  What  I  wanted  to  fix  now 
is  what  you  did  when  you  came  out  behind  the 
ambulance  there  on  that  occasion.  Did  you  have  any- 
thing on  your  automobile  to  indicate  you  might  be 
an  officer  or  anything  of  that  sort,  or  what  did  you 
have  attached  to  your  automobile? 
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A.  I  liad  my  blinker  lights  going,  and  when  I 
arrived  possibly  a  quarter  of  a  mile  from  the  scene, 
there  was  a  lot  of  traffic — I  shouldn't  say  traffic. 
There  was  a  line  of  traffic  that  had  been  stalled  or 
stopped,  and  some  of  them  were  trying  to  get  out 
of  line  and  go  down,  and  I  was  required  to  use  my 
siren  intermittently  in  order  to  clear  the  way  so  I 
could  get  down  to  the  scene  of  the  accident. 

Q.  So,  in  addition  to  your  blinker  lights,  you 
were  using  your  siren'? 

A.     Intermittently,  yes,  sir,  off  and  on. 

Q.  Yes.  Now,  coming  along  there,  your  blinker 
lights  were  located  on  your  automobile  in  what 
position  ? 

A.  There  is  one  on  the  top  close  to  the  front, 
and  then  there  is  a  blinker  light  on  my  right  front 
fender. 

Q.  Is  there  anything  on  that  blinker  light  on 
that  right  front  fender? 

A.     It  says,  ''Stop." 

Q.  It  doesn't  say  "Sheriff"  or  anything  of  that 
sort?  A.     No,  sir. 

Q.  There  is  no  indication  in  your  car  that  you 
were  Sheriff  of  Phillips  County?  A.     No,  sir. 

Q.  Then,  as  you  came  up  and  were  passing  the 
traffic  that  was  parked  to  the  west  of  the  bridge, 
and  up  to  the  bridge,  when  you  arrived  there,  where 
was  the  ambulance? 

A.  Well,  to  the  best  of  my  memory,  it  was  on 
the  west  side  of  the  bridge.  I  know  I  assisted  in 
getting  the  injured  to  the  ambulance. 
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Q.  Now,  in  order  to  get  the  injured  to  the  ambu- 
lance, were  a  part  of  the  people  who  were  injured 
taken  from  the  east  side  of  the  bridge  to  the  ambu- 
lance? A.     Not  while  I  was  there. 

Q.     Not  while  you  were  there?  A.     No,  sir. 

Q.  Then,  the  ambulance — the  people  were  put 
in  the  ambulance  from  the  west  side,  is  that  right? 

A.     That  is  the  way  I  recall. 

Q.  All  right.  Now  then  after  you  arrived  and 
pulled  off  in  the  position  which  you  have  indicated, 
which  I  assume  was  on  the  west  side  of  the  bridge, 
and  near  the  ambulance,  what  did  you  do? 

A.  I  went  to  the  ambulance  where  a  group  of 
people  were. 

Q.    Yes. 

A.  And  the  ambulance  driver,  Mr.  Bell,  was  in 
charge,  and  the  way  I  recall,  they  already  had  some- 
one on  the  stretcher.  If  I  recall  right,  I  held  the 
door  open  and  helped  him  put  the  stretcher  in  the 
ambulance. 

Q.  All  right.  Now,  then,  at  that  time,  did  you 
make  any  announcement  where  the  group  of  the 
people  were  inquiring  about  eye  witnesses? 

A.  As  soon  as  we  got  the  injured  in,  I  asked  if 
anybody  had  seen  the  accident.  I  asked  several  dif- 
ferent times,  and  nobody  seemed  to  have  seen  it. 

Q.  At  least,  if  anybody  did  see  it,  nobody  made 
themselves  known?  A.     That  is  correct, 

Q.  And  were  those  requests  of  yours  inquiring 
about  eye  witnesses  made  only  in  one  position,  or 
was  it  made  around  different  places  on  the  bridge? 
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A.  Well,  I  asked  at  the  group  that  was  by  the 
ambulance. 

Q.     Yes. 

A.  And  that  is  where  the  bulk  of  the  people  that 
were  out  of  their  cars  were. 

Q.    I  see. 

A.  And  then  I  got  on  the  east  side  of  the  bridge, 
I  also  asked  over  there. 

Q.  So  it  was  on  both  sides  of  the  bridge  you 
spoke  up — in  what  type  of  voice  did  you  ask  about 
it,  low? 

A.  Well,  I  was  in  my  shirt  sleeves,  and  my  star 
was  showing  very  plainly,  anybody  could  see  who 
I  was.  I  wasn't  dressed  with  a  suit  on,  I  usually 
wear  a  different  type  of  clothing  and  a  big  star, 
nickel  plated  star,  and  they  knew  I  was  in  charge 
there,  and  I  asked  the  general  group  if  anybody 
seen  the  accident. 

Q.     Did  anybody  make  a  response  to  that? 

A.     No,  sir. 

To  go  back  to  the  debris,  with  relation  to  the 
Pontiac  car  and  the  place  on  the  bridge,  my  best 
recollection  is  that  the  debris  was  in  the  easterly 
end  of  the  bridge.  I  suppose  you  would  call  it  the 
east  third  portion,  and  on  the  south  half  and  along 
the  side  of  the  Pontiac  which  would  be  the  left  side 
of  the  Pontiac,  towards  the  rear,  so  that  from  the 
front  to  the  rear  and  along  the  edge  of  the  bridge 
where  I  assumed  that  the  Buick  had  passed.  There 
was  debris  to  the  left  of  the  Pontiac  and  debris  on 
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the  south  side,  along  the  bridge  where  I  think  the 
Buick  evidently  went  circling  around  to  go  where 
it  was,  and  the  heaviest  part  of  that  debris  was, 
with  reference  to  the  center  of  the  highway,  it 
would  be  to  the  south  of  the  center.  The  debris 
would  be,  with  respect  to  both  the  Pontiac  and  the 
Buick,  there  was  debris  to  the  front  and  left  of 
the  Pontiac  and  along  the  side  of  the  Pontiac  on 
the  left  side.  In  the  position  that  I  saw  the  Pontiac 
when  I  got  there,  the  other  debris  was  right  along 
the  side  of  the  bridge,  the  south  side,  where  the  car 
bad  scraped  the  side.  And  compared  to  the  debris 
which  I  have  described  as  being  near  the  Pontiac, 
the  debris  started  right  at  the  front  of  the  Pontiac. 
The  highway  patrol  and  myself  measured  that 
across  there,  but  I  don't  have  the  figures  now,  but 
to  the  best  of  my  memory,  it  was  directly  across 
from  the  front  of  the  Pontiac  at  the  edge  of  the 
jridge.  I  recall  some  markings  on  the  bridge  there 
:hat  Mr.  Hardesty  and  myself  measured.  Mr.  Har- 
iesty,  the  highway  patrolman.  There  was  some  sort 
3f  marking  on  the  road  there.  I  mean  in  the  pave- 
nent  itself,  and  that  type  of  marking  was  that  it 
was  a  gouge  or  a  deep  scratch.  And  that  gouge  or 
ieep  scratch,  with  reference  to  the  position  of  the 
Pontiac,  it  was  close  to  the  front,  but  like  I  say, 
[  didn't  make  any  map  of  that,  and  we  measured 
it,  and  I  was  holding  one  end  of  the  tape,  and  the 
lighway  patrolman  recorded  it.  It  is  correct  that 
le  made  a  record  of  the  measurements  at  that  time 
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— Mr.  Hardesty,  the  highway  patrolman.    And   I 

assisted  in  making  the  measurements. 

I  remained  around  this  bridge  and  the  scene  of 
the  accident  after  I  got  there  on  that  day,  I  can't 
say  for  sure,  but  it  must  have  been  at  least  two 
hours,  and  during  that  period  of  two  hours  after  I 
arrived  there,  I  was  still  around.  I  was  around 
there  until  both  cars  were  removed  and  the  high- 
way was  clear — it  must  have  taken  two  hours,  and 
during  all  of  that  time  I  had  my  badge  on  my 
shirt  as  I  was  around  there,  and  I  had  my  automo- 
bile in  the  immediate  vicinity  of  the  bridge  with 
the  blinker  light  attached  to  it,  or  the  two  blinker 
lights  attached  to  it. 

Cross-Examination  of  Sheriff  William  C.  Dove 
When  I  first  got  out  to  the  scene  of  this  accident 
at  the  west  end  of  the  bridge,  I  said  that  they  were 
in  the  process  of  moving  the  injured,  yes,  sir,  and 
I  assume  that  Mrs.  Schoepski  there,  I  don't  know, 
I  assume  that  she  was  the  woman  who  was  injured, 
I  never  saw  her  to  recognize  her.  If  I  cannot  as- 
sume, well,  I  don't  know,  and  I  don't  recall  that 
I  saw  her,  and  I  never  saw  the  two  little  children 
running  around  there.  I  heard  them  mentioned,  but 
I  never  saw  them.  On  my  way  out  from  Malta,  I 
possibly  could  have  met  cars  coming  from  the  scene 
of  the  accident,  particularly  concerning,  or  having 
my  attention  called  to  a  lavender  and  white  laun- 
dry panel,  I  could  possibly  have,  but  I  certainly 
don't  remember  it.  As  to  whether  there  was  a 
laundry  panel  at  the  scene  of  the  accident,  there 
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was  possibly  a  hundred  cars  there,  maybe  more, 
and  there  were  not  a  himdred  lavender  and  white 
ones,  no,  but  there  was  just  about  everything  else. 
And  with  respect  to  a  green  station  wagon,  I  do 
not  recall  whether  I  met  it  proceeding  into  Malta, 
and  before  I  got  there,  I  don't  recall  any  specific 
cars.  I  don't  recall  the  laundry  panel,  two  station 
wagons  leaving  just  about  at  the  time  I  got  there 
ahead  of  the  ambulance,  no,  I  certainly  don't.  The 
announcement  that  I  made  about  witnesses  was 
made  while  the  ambulance  was  being  loaded  with 
one  person  at  the  west  end  of  the  bridge.  After  we 
got  the  injured  out,  then  I  asked  the  question.  As 
soon  as  we  got  them  loaded,  before  anybody  pulled 
out,  before  the  ambulance.  I  don't  know  about  the 
vehicle  that  might  have  left  with,  let  us  say  the  two 
children,  who  apparently  were  there,  or  with  Mrs. 
Shoepski.  I  spoke  of  debris,  and  I  am  not  sure 
what  you  mean,  and  what  I  mean  by  debris,  and 
have  been  telling  Mr.  Doepker  about,  was  pieces  of 
car,  pieces  of  glass,  radiator  fluid,  dirt  that  you 
don't  normally  find  on  a  highway,  pieces  of  the 
bridge  that  were  present. 

Looking  at  picture  No.  5  of  Plaintiffs'  Exhibit  4, 
the  large  whitewashed  spot,  the  large  whitish  spot 
in  front  of  the  man  with  cowboy  boots  shown  in 
the  picture,  was,  I  think,  if  you  will  recall,  is  where 
I  said  there  was  a  trail  left  where  I  assumed  to 
be  battery  acid  or  probably  radiator  fluid  that  I 
assumed  to  be  the  path  of  the  Buick.  There  was 
debris  in  that,  and  what  this  whitish  stuff  is,  I 
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don't  know.    I  don't  know  whether  it  was  dirt  or 
battery  acid  from  the  picture.  From  my  observation 
out  there  that  day,  I  don't  recall  what  it  was. 

It  was  quite  some  feet  from  where  the  front  of 
the  Pontiac  was,  that  you  still  foimd  debris.  I 
believe  there  was  fragments  of  glass,  yes,  sir.  With 
respect  to  the  ambulance,  I  don't  know  how  many 
people  went  back  in  the  ambulance  or  whether  they 
were  male  or  female.  There  were  two  in  the  back, 
but  what  was  in  front,  I  don't  know  how  many, 
and  I  have  told  you  that  at  the  west  end  of  the  bridge 
when  I  came  there,  they  were  loading  in  one  per- 
son on  a  stretcher,  and  that  is  the  way  I  recall  it. 
I  can  only  give  you  what  I  remember,  and  that  is 
the  way  I  remember  it.  I  believe  it's  right  that 
there  was  one  man  on  a  stretcher  and  one  was  laid 
along  side  the  stretcher,  if  my  memory  is  right, 
was  laid  on  the  floor  along  side  the  stretcher,  and 
it  was  a  man,  it  was  the  last  one  loaded,  and  the 
way  I  recall  it,  it  was  on  the  west  end  of  the  bridge. 
With  respect  to  the  other  person  who  I  think  was 
in  the  ambulance,  the  first  one  was  loaded  on  the 
stretcher  and  the  next  one  was  loaded  along  side 
of  the  stretcher,  that  was  the  second  one  to  be 
loaded,  and  as  to  my  testimony  then  that  two 
people  were  loaded  in  the  ambulance  at  the  west 
end,  that  is  the  way  I  recall  it,  yes,  sir.  I  don't 
recall  why  you,  about  your  wondering  if  the  ambu- 
lance had  been  at  the  east  end  and  loaded  any.  I 
don't  recall  the  ambulance  going  through,  no,  sir. 
Of  course,  they  got  there  before  I  did.    T\Tien  I 
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first  testified  as  to  where  the  ambulance  was  when 
I  got  there,  I  said  the  way  I  remembered  it,  it 
was  at  the  west  end,  isn't  that  right.  The  way  I 
recall  it,  it  was  the  west  end,  and  that  is  the  way 
I  remember  it,  yes,  sir.  I  am  pretty  sure  it  was 
at  the  west  end  of  the  bridge  and  the  ambulance 
was  headed  towards  Malta,  west.  When  I  got  there, 
it  was  headed  west.  There  was  an  awful  lot  of 
people  around  it,  and  it  was  headed  west.  There 
was  people  around  it,  that  is  the  way  I  recall  it, 
yes,  sir,  and  I  don't  loiow  how  it  got  headed  west. 
It  was  stationary  when  I  got  there.  Prior  to  the 
ambulance  being  headed  west,  I  don't  know  how 
the  ambulance  got  there.  Between  the  time  when  I 
went  to  the  west  end  and  the  people  were  loaded 
in  the  ambulance,  when  the  ambulance  left  I  con- 
tacted the  two  highway  maintenance  men  that  were 
there  and  asked  them,  I  don't  remember  which  one 
took,  but  I  asked  him  to  flag  traffic,  and  asked  him 
if  parts  had  been  moved  or  if  anything  had  been 
touched.  Then  I  went  to  the  east  end  of  the  bridge 
and  there  I  saw  the  Buick,  well,  I  talked  to  the 
undertaker  before  that,  asked  him  about  the  party 
in  the  car,  of  course,  and  then  I  went  over  to  the 
end,  on  that  end  of  the  bridge  to  the  Buick,  yes, 
sir.  The  Buick  had  gone  down  the  bank  when  I 
arrived  there  it  was  setting  across  the  barrow  pit, 
just  about  in  a  horizontal  position.  Horizontal  with 
the  axis  of  the  highway,  well,  just  about  level,  down 
in  the  barrow  pit,  across  the  barrow  pit,  and  its 
nose  was  up  in  the  bank. 
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DOUGLAS  HARDESTY 

Direct  Examination 

My  name  is  Douglas  Hardesty.  My  occupation 
is  that  of  a  Montana  Highway  Patrolman,  and  I 
was  such  a  highway  patrolman  on  the  30th  of 
August,  1955.  During  the  early  morning  of  that 
day,  I  was  called  to  a  accident  that  occurred  east 
of  Malta.  After  receiving  the  call,  I  was  notified 
by  radio,  by  the  sheriff's  office  of  Phillips  County, 
approximately  at  9:50  a.m.  After  getting  the  call, 
I  had  a  man  in  custody  and  I  stopped  and  left  him 
at  the  County  jail  in  Malta,  and  the  under  sheriff 
had  been  notified.  I  called  him  by  radio  and  told 
him  I  had  a  man  I  wanted  to  leave  in  his  custody, 
so  I  pulled  up  to  the  jail  and  turned  the  man  over 
to  the  undersheriff  and  proceeded  to  the  scene  of 
the  accident.  I  have  a  note  made  of  the  time  that 
I  arrived  at  the  scene  of  the  accident  and  it  was 
10:25  by  my  watch.  When  I  arrived  at  the  scene 
of  the  accident,  I  found  Mr.  Dove  had  already 
arrived  and  had  been  there  for  some  time.  Mr. 
Coles,  the  photographer,  arrived  subsequently,  be- 
cause after  I  saw  the  type  of  accident,  I  called  the 
sheriff's  office  on  the  radio  and  asked  that  the  pho- 
tographer be  notified.  He  had  already  been  notified 
and  was  on  his  way  out. 

As  to  whether  I  have  an  independent  recollection 
of  what  I  discovered  there  at  the  scene  of  the  acci- 
dent or  having  a  memorandum,  yes  sir,  I  have  made 
a  diagram  at  the  time  at  the  scene  of  the  accident, 
and  the  diagram  includes  measurements,  the  length 
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of  the  bridge,  the  width  of  the  bridge,  the  distance 
from  the  east  end  of  the  bridge  to  the  first  marks 
on  the  south  rail,  the  distance  from  the  east  end  of 
the  bridge  to  the  mark  which  I  believe  to  have  been 
made  by  the  Pontiac  on  the  north  side  of  the  bridge, 
and  the  distance  from  the  front  end  of  the  Pontiac 
in  its  position  that  I  found  it  to  the  south  railing, 
not  the  railing  itself,  but  that  portion  which  they 
call  the  stringer,  which  is  on  the  road  bed.  I  made 
measurements  to  that,  that  is,  the  effective  width, 
and  I  have  my  notes  here  and  I  can  tell  3^ou  what 
other  measurements  were  made  by  me.  In  addition 
to  those  measurements  M^hich  I  described,  I  meas- 
ured the  gouge  mark,  a  deep  scratch,  which  was 
between  the  Pontiac  and  the  south  side  of  the  road, 
and  I  measured  that  in  reference  to  its  position 
between  the  Pontiac  and  the  bridge,  measuring  to 
the  bridge.  Also,  I  didn't  measure  with  a  steel  tape, 
but  I  stepped  oft'  the  distance  from  the  east  end 
of  the  bridge  to  the  rear  of  the  Buick.  I  mentioned 
the  length  of  the  bridge,  and  the  width  and  so  forth. 
I  made  two  measurements  in  regard  to  the  Pontiac, 
one  from  the  easternmost  position  to  the  bridge  and 
one  from  the  westerlymost  position  to  the  bridge. 
That  would  be  the  front  end  of  the  Pontiac.  It 
was  sitting  at  an  angle.  I  also  measured  the  length 
of  the  marks  on  the  south  side  of  the  bridge  which 
I  attributed  to  the  path  of  the  car  going  towards 
the  east,  which  was  the  Buick,  and  made  a  note  of 
a  gouge  mark  which  was  nearly  between  the  ends 
of  the  bridge  on  the   east   side   with   relationship 
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to  its  distance  from  the  south  side,  and  it  was  in 
the  path  that  one  of  the  cars  took,  and  I  made  a 
note  of  its  position.  I  don't  know  whether  or  not 
it  shows  on  the  photograph  or  anything,  but  I  made 
a  note  of  it  in  my  notes.  I  believe  that  is  the  extent 
of  the  measurements  that  I  made.  From  the  records 
and  measurements  that  I  have  made,  I  am  able  to 
sketch  upon  the  Exhibit  that  is  on  the  board  the 
position  of  the  Pontiac  when  I  arrived  there,  and 
the  indications  that  I  stated  that  I  measured  on  the 
ground,  and  I  can  do  that. 

(Here  the  witness,  during  a  15-minute  recess, 
makes  a  sketch  on  the  Exhibit.) 

I  have  now  sketched  in  some  measurements  that 
I  made  on  the  bridge  at  the  time  that  I  arrived  and 
during  the  time  of  my  stay  there  following  this 
accident.  I  will  indicate  my  measurements  now  to 
the  Judge  that  I  made  during  the  recess,  and  show 
him  what  they  are.  I  got  the  bridge  to  be  96  feet 
long.  He  shows  it  96  feet  %  inch  (Plaintiffs'  Ex- 
hibit 34).  I  didn't  make  any  change  there.  I  meas- 
ured 19  feet  1  inch,  measuring  this  end  of  the  bridge 
from  the  bottom  stringer  to  the  bottom  stringer  on 
the  other  side,  showing  only  the  actual  road  surface. 
I  measured  from  the  vehicle  that  was  on  the  bridge, 
from  this  corner  to  the  bridge  was  6  foot  10  inches : 
from  this  corner  of  the  vehicle  to  the  bridge  was 
6  feet  even  (indicating). 

Six  feet  ten  inches  is  the  first  measurement  and 
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the  angle  it  was  sitting  was  approximately  this 
angle  (indicating).  It  is  about  18  feet  from  the 
bridge  to  this  measurement  here  (indicating).  I 
measured  from  this  end  to  the  first  contact  of  any 
roughening  of  the  bridge  and  found  it  to  be  38  feet 
8  inches,  counting  a  projection  which  is  not  shown 
on  this  map.  It  would  be  one  foot  shorter.  There 
is  a  little  plank  sticks  out  an  exact  foot.  Then  the 
bridge  is  scraped — there  is  paint  on  it  for  a  dis- 
tance of  19  feet  in  various  spots.  The  last  19  feet 
8  inches  bore  no  evidence  of  contact.  The  colliding 
occurred  in  the  first  19  feet,  measuring  from  the 
westerly  end.  The  west  end  of  my  measurements. 
I  measured  all  mine  from  the  east  end  of  the  bridge. 
Now,  there  was  a  gouge  mark  on  the  highway  2 
feet  5  inches  in  length  between  the  Pontiac  car  and 
the  south  railing  of  the  bridge  in  this  relative  posi- 
tion (indicating).  The  west  end  of  the  mark  was 
5  feet  5  inches  from  the  south  portion.  The  eastern 
edge  of  the  gouge  was  4  feet  7  inches,  indicating 
that  the  gouge  had  been  made  at  an  angle  in  refer- 
ence to  the  length  of  the  bridge.  This  mark  out 
on  the  end  which  I  have  indicated  was  a  mark  I 
noticed.  Apparently  it  was  fresh.  It  was  appar- 
ently made  by  one  of  the  vehicles.  There  was  a 
mark  about  2  feet  long,  5  feet  7  inches  from  the 
eastern  end  of  the  bridge  to  the  north. 

I  have  now  indicated  on  the  sketch  the  angle  of 
the  Pontiac,  or  the  approximate  angle  of  the  Pon- 
tiac car  as  I  found  it  on  the  bridge  when  I  arrived 
there  after  the  accident  had  happened.   And  I  also 
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indicated  on  the  sketch  the  first  point  which  there 
appears  a  gouge  or  a  paint  mark.  I  have  one  meas- 
urement I  have  a  note  of  here  that  I  would  like 
to  add  here.  There  is  a  bumper  mark,  what  I  be- 
lieve to  be  a  bumper  mark,  5  feet  4  inches  on  the 
side  of  that  railing,  the  south  of  the  railing.  Yes, 
sir,  on  the  south  railing.  Five  feet  four  inches. 
That  is  a  gouge  mark  which  I  believe  to  be  made 
by  the  rear  end  of  a  bumper.  I  don't  believe  I 
mentioned  this  little  mark  which  I  have  made  to 
the  rear  of  the  Pontiac,  which  is  25  feet  4  inches 
from  the  eastern  end  of  the  bridge,  and  I  believe 
that  mark  to  have  been  made  by  the  Pontiac 's  rear 
bumper. 

On  that  occasion,  I  observed  debris  or  droppings 
off  of  automobiles  in  that  vicinity.  There  was  evi- 
dence of  dirt,  wood  chips  and  some  radiator,  or 
fluid  which  I  believe  to  be  radiator  fluid  strewn 
around  in  that  area.  Before  I  arrived,  someone, 
or  some  groups  had  picked  up  some  of  the  metal 
parts  of  the  car  and  placed  them  more  or  less  in 
a  pile  down  at  the  east  end  of  the  bridge,  so  I  didn't 
make  any  specific  mark  showing  any  particular 
part  of  the  cars,  because  as  far  as  I  know,  those 
pieces  had  been  moved.  However,  I  did  observe 
wood  chips,  radiator  fluid  and  some  dirt.  With 
respect  to  those  wood  chips,  radiator  fluid  and 
articles  which  I  mentioned,  and  with  reference  to 
the  center  of  the  bridge,  I  may  show  on  my  diagram 
here  where  I  show  the  w^ood  chips.  There  were 
wood  chips  in  this  particular  area  right  here,  in 
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relation  to  the  Pontiac  car  it  would  be  south,  near 
the  point  where  I  saw  the  scrapings  on  the  bridge 
itself,  they  weren't  large  but  they  were  present,  that 
is  the  wood  chips.  There  was  some  dirt  under  the 
front  end  of  the  Pontiac  which  was  not  apparent. 
After  the  Pontiac  had  been  lifted  up  and  moved 
away,  there  was  a  little  dirt  on  the  road  to  the  rear 
of  the  Pontiac  back  here  (indicating),  not  a  great 
deal.  I  recall  dirt  in  this  area  only  along  the  front 
end  of  the  Pontiac.  There  had  been  some  drainings 
from  the  Pontiac  which  had  run  out  of  the  radiator 
and  had  run  to  the  west.  I  believe  one  of  the  pho- 
tographs shows  that. 

Looking  at  photograph  No.  3  of  Plaintiffs'  Ex- 
hibit 4,  I  was  present  when  that  photograph  was 
taken,  with  reference  to  the  bridge.  Photograph  3 
of  Exhibit  4  correctly  shows  the  position  of  the 
Pontiac  car  at  the  time  that  the  photograph  was 
taken  with  reference  to  the  bridge,  and  indicating 
to  Judge  Murray  the  marking  on  the  bridge  that 
I  believe  was  made  by  a  portion  of  the  Pontiac 
right  there,  sir  (indicating),  and  I  will  describe 
that  marking.  It  was  a  gouge  and  a  mark.  It 
looked  as  though  something  had  been  rubbed  along 
there  under  pressure.  The  wood  was  depressed,  and 
it  was  a  mark  such  as  you  would  get  if  you  would 
put  a  heavy  pressure  on  the  board,  gouged  in  there. 
It  starts  at  the  bottom  and  goes  up  at  an  angle. 
The  first  portion  of  the  mark  is  lower  than  the  last 
portion  is  and  it  appears  on  the  top  railing  of  the 
bridge   on   the   north   side.    I   have   indicated,   of 


234  Stephen  Granat,  etc. 

(Testimony  of  Douglas  Hardesty.) 
course,  on  the  diagram  and  the  measurement,  the 
places  on  the  east  end  of  the  bridge  and  along  the 
south  that  bore  the  markings  that  have  been  indi- 
cated on  this  exhibit  as  nearly  as  I  could,  and  I 
measured  from  the  extreme  end  of  the  bridge. 
There  is  a  small  protruding  portion  which  does  not 
show  on  the  diagram.  It  is  about  a  foot  in  length. 
It  is  present  on  one  of  the  pictures,  it  can  be  ob- 
served. 

Paying  attention  to  Plaintiffs'  Exhibit  No.  6,  I 
indicate  from  that  photograph  the  places  that  I 
found  paint  marks  on  the  occasion  of  my  examina- 
tion. It  was  right  along  this  area  here  for  a  period 
of  19  feet,  right  there,  from  there  easterly  for  a 
period  of  approximately  19  feet,  and  it  started  in 
the  vicinity  of  post  No.  7  from  the  east.  It  would 
have  to  start  east  of  post  No.  7  and  the  mark  is 
visible  here.  With  regard  to  those  paint  markings 
along  there,  I  don't  know  of  my  own  knowledge 
whether  they  were  there  prior  to  the  accident,  I 
don't  but  they  appeared  to  be  fresh,  made  with  red 
paint.  I  made  an  examination  of  one  of  the  cars 
to  see  whether  there  had  been  any  paint  scraped 
off  of  it,  and  my  findings  in  that  respect  were  that 
on  the  right  side  of  the  Buick  there  was  white 
paint  which  appeared  to  be  from  the  bridge  and 
the  paint  had  been  scraped  down  to  the  bare  metal 
in  some  areas.  There  weren't  any  great  large  areas 
where  it  was  scraped  down  to  the  bare  metal,  but 
the  evidence  of  scraping  was  present. 

Looking  at  Plaintiffs'  Exhibits  13,  14,  15  and  16, 
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I  examined  those  photographs,  the  said  exhibits  be- 
ing photographs,  and  I  recognize  the  vehicle  and 
the  scrape  marks  on  it,  and  you  can  recognize  the 
vehicle  in  the  picture  and  the  scrapings  along  the 
side,  and  those  scrape  marks  are  very  much,  even 
identical,  to  those  I  saw  on  the  car  at  the  time  of 
the  accident.  I  remember  the  position  of  the  car 
in  the  barrow  pit.  The  Buick  had  sloughed  around 
from  its  own  side  of  the  road  across  the  opposite 
traffic  lane  and  had  entered  the  barrow  pit  east  of 
the  bridge  approximately  45  feet  from  the  point 
it  left  the  bridge,  and  it  was  nosed  up  against  the 
cut  bank  of  the  barrow  pit  on  the  north  side,  and 
the  rear  was  clear  of  the  highway  and  sitting  there 
at  an  angle,  the  lowest  portion  of  the  barrow  pit 
about  in  the  center  of  the  car,  and  the  entire  ve- 
hicle was  off  the  oiled  surface  of  the  road,  and  the 
vehicle  was  sitting  in  such  a  position  that  there 
was  a  space  below  it,  and  the  barrow  pit  was  run 
underneath  it.  The  bottom  of  the  barrow  pit  was 
about  under  the  center  of  the  vehicle,  and  the  Buick 
would  be  across,  but  not  right  down  in  the  bottom 
of  the  barrow  pit,  its  nose  wasn't  in  the  lowest 
portion  of  the  barrow  pit.  I  have  made  an  investi- 
gation of  this  collision  and  since  have  observed 
markings  on  the  bridge.  I  was  out  there  last  week, 
and  I  can  tell  his  Honor  that  as  far  as  the  mark- 
ings at  the  easterly  end  of  the  bridge  are  concerned 
along  that  area,  they  are  approximately  in  the  same 
position  thej^  were  right  after  the  accident,  yes, 
sir,  they  are  still  there. 
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Looking  at  Plaintiffs'  Exhibit  No.  17,  being  a 
stereoscopic  view,  I  recognize  the  exhibit  and  what 
is  shown  in  that  stereo  view,  and  it  is  one  of  the 
markings  that  was  on  the  bridge  right  after  the 
accident,  that  is,  the  gouge  mark  which  I  had  refer- 
ence to  on  the  guard  rail. 

I  recognize  Plaintiffs'  Exhibit  No.  18,  being  a 
stereoscopic  view,  it  is  another  angle  of  the  same 
mark  on  the  south  side  of  the  bridge. 

Looking  at  Exhibit  No.  19,  I  recognize  that  ex- 
hibit, being  a  stereoscopic  view,  that  shows  the 
south  side  of  the  bridge  where  the  paint  marks 
from  the  red  vehicle  from  the  extreme  westerly 
end,  or  the  extreme  easterl}^  end  of  the  gouge  mark. 
At  the  time  of  my  investigation,  right  after  the 
accident,  it  was  present  on  the  bridge  at  that  time. 

Looking  at  Exhibit  No.  20,  I  recognize  that  ex- 
hibit. It  is  the  south  side  of  the  bridge  showing 
the  paint  marks  east  of  the  gouge  marks,  this  is 
just  an  abrasion  mark,  where  the  car  slid  along  the 
bridge  rail.  Referring  to  Exhibit  No.  20,  a  stereo- 
scope view  of  the  view,  yes,  sir,  it  shows  another 
portion  of  the  bridge.  This  one  is  backwards,  if 
it  is  put  in  in  this  position,  it  shows  the  southern 
end  of  the  bridge. 

Exhibit  No.  24  shows  the  southern  end  of  the 
bridge  in  its  entirety  and  this  is  the  best  pictui'e. 
That  shows  the  whole  picture  right  there.  It  actu- 
ally compiles  several  of  them  into  the  one  picture. 
These  stereoscopic  exhibits  correctly  show  the  con- 
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dition  that  existed  on  the  day  of  the  accident  after 
I  got  there  and  examined  it.  As  far  as  the  coloring 
on  the  bridge  and  the  splintering  on  the  bridge  is 
concerned,  the  southern  side  of  the  bridge,  they 
show  the  condition.  There  are  all  a  little  different 
picture  or  angle  of  what  I  have  previously  described 
and  marked  on  the  sketch.  That  is  correct.  Exhibit 
No.  24  is  the  best  one,  and  I  believe  it  portrays  the 
south  side  of  the  bridge  most  honestly.  From  the 
appearance  upon  the  bridge  or  markings  approach- 
ing from  either  side,  it  did  not  appear  that  either 
one  of  the  cars  had  braked,  or  had  brakes  applied 
before  the  collision. 

Q.  And  from  your  experience  as  a  Montana 
Highway  Patrolman,  and  from  your  experience  as 
an  officer  examining  scenes  after  the  wreck,  where 
did  the  collision  take  place  on  the  bridge? 

Mr.  Alexander:  Just  a  minute,  that  is  objected  to 
as  calling  for  the  conclusion  of  the  witness. 

The  Court :  Sustained.  Do  you  have  any  author- 
ity, coimsel,  that  he  is  entitled  to  make  such  a 
conclusion  ? 

Mr.  Doepker:  Well,  your  Honor,  the  only  thing 
that  I  figured  was  that  a  witness  of  experience  look- 
ing at  a  scene  after — and  describing  it  first  to  the 
Court  and  showing  the  position  of  the  vehicles  and 
the  markings  that  appear  on  the  highway,  then,  he 
relates  a  series  of  facts  which  your  Honor  can  de- 
cide for  yourself 

The  Court:  I  don't  think  it  is  admissible,  but 
to  give  you.  [426]   an  opportunity  to  present  tlic 
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evidence,  I  will  reserve  ruling  on  the  objection,  and 
he  may  answer,  and  you  can  submit  a  brief  with 
reference  to  it. 

Mr.  Doepker :  Well,  I  would  like  to  make  a  short 
qualification  of  the  witness,  and  then  I  will  call 
your  Honor's  attention  to  a  case  which  my  associate 
has  refreshed  my  memory  on. 

The  Court:    Very  well. 

Q.  Mr.  Hardesty,  how  long  have  you  served  in 
your  capacity  as  Highway  Patrolman?  [427] 

I  have  served  as  a  Highway  Patrolman  fifteen 
and  a  half  years,  with  exception  of  the  period  I 
spent  in  the  Navy  during  the  war,  a  four-year 
period  in  the  Navy  during  the  war.  I  have  had 
occasion  to  examine  numerous  accidents  and  nu- 
merous indications  on  highways  after  an  accident 
has  happened,  and  I  have  had  the  normal  training 
they  give  a  Highway  Patrolman  at  the  beginning. 
We  have  a  six-week  course  at  that  time.  Subse- 
quently, we  have  various  courses  which  are  admin- 
istered, the  last,  a  period  of  about  two  weeks,  which 
we  had  traffic  investigation  data  given  us.  We  are 
supplied  with  manuals  which  are  published  by  the 
Northwestern  Traffic  Institute  of  the  Northwestern 
University,  and  several  of  our  Supervisors  have 
attended  there,  and  they  have  attended  meetings 
and  passed  on  information  they  obtained  there. 

A.  Well,  I  expect  that  I  have  investigated  over 
2,000  accidents,  well  over  that  many. 

Q.  And,  now,  let  me  ask  you  this  question :  From 
your  examination  of  the  accident  in  question  and 
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the   automobiles   involved,    the   markings   you   ob- 
served on  the  highway,   do  you  believe   that   you 
know  or  reasonably  Imow  where   the   collision  in 
this  accident  took  place  with  respect  to  the  bridge? 

Mr.  Angland:  Just  a  minute,  the  question  is  ob- 
jected to  as  duplicitous.  He  asked  if  he  knew  or 
if  he  reasonably  knew.  We  object  to  the  form  of 
the  question. 

The  Court:  Sustained.  Find  out  whether  he  is 
telling  us  what  he — whether  it  is  an  opinion  or  a 
guess. 

Q.     Well,  will  you  tell  us 

The  Court:  Or  if  he  has  an  opinion  on  the 
matter. 

Q.  Do  you  have  an  opinion,  based  upon  your 
training  and  upon  your  examination  of  the  acci- 
dent in  question,  as  to  the  place  on  that  bridge 
where  the  collision  took  place,  the  impact  took 
place  'I 

Mr.  Alexander:  Now,  just  a  minute.  That  is 
objected  to  on  the  ground  that  the  question  is  du- 
plicitous. It  is  apparently  a  sort  of  a  hypothetical 
question  without  stating  the  facts  upon  which  the 
hypothetical  question  is  based. 

The  Court :  Yes,  it  is.  By  its  very  nature  it  has 
to  be  a  hypothetical  question.  Now,  you  can  require 
him  to  set  forth  all  the  facts  that  are  necessary  for 
the  witness  to  express  an  opinion. 

Mr.  Doepker:  He  has  already  done  that  in  his 
testimony. 

The  Court:     Well,  I  think  so,  I  think  that  that 
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is  true,  and  we  are  probably  all  aware  of  it,  but  I 
think  for  the  record,  he  would  have  to  show,  you 
would  have  to  ask  him  what  facts  he  bases  his 
opinion  on,  the  places  and  the  amomit  of  debris,  and 
the  amount  and  places  of  scrapings  and  the  position 
of  the  car  when  he  found  it,  or  the  cars,  and 

Q.  Well,  then  let  us  ask  him  first,  in  order  to 
lay  a  foundation,  a  question  that  he  can  answer 
yes  or  no,  and  ask  him — I  ask  the  witness — I  ask 
you  if  you  have  an  opinion  at  this  time  where  the 
collision  between  those  two  cars  occurred  with  rela- 
tion to  the  bridge? 

A.     Yes,  sir,  I  do  have  an  opinion. 

Q.  And  what  is  that  opinion  based  upon?  Re- 
late the  things  that  you  are  taking  into  considera- 
tion to  base  your  opinion  on? 

A.  Could  I  step  over  to  the  diagram,  your 
Honor  ? 

The  Court:    Yes. 

A.  Well,  as  to  what  happened  back  here  or  back 
here  (indicating)  I  can't  say.  There  is  a  condition 
on  the  east  side  of  this  highway  which,  unless  you 
correct 

Mr.  Alexander:  Just  a  minute,  we  object  to  any 
condition  on  the  east  side  of  the  highway. 

A.     It  is  related  to  this  thing,  in  my  opinion. 

Mr.  Doepker:  I  think  he  is  entitled  to  answer 
the  question. 

The  Court :  Yes,  you  may  tell  what  your  opinion 
is  based  on. 

A.     All  right — which,  if  you  were,  at  the  time 
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of  this  accident  traveling  from  the  east  to  the  west, 
and  didn't  make  a  correction,  as  you  came  here, 
the  crown  of  the  road  slants  from  the  center  to  the 
northerly  edge,  and  it  is  perfectly  normal  for  you 
to  correct— — 

Mr.  Alexander:  Now,  just  a  moment.  We  object 
to  the  witness  testifying  what  would  be  perfectly 
normal  under  the  circumstances 

A.  Well,  if  you  don't  want  to  hit  the  bridge, 
now,  let's  put  it  that  way. 

The  Court :  Well,  in  the  first  place,  we  are  away 
off  base.  He  is  now  testifying  and  basing  his 
opinion  on  something  that  isn't  in  evidence,  so  let's 
go  back.  If  you  can't  ask  him  the  proper  hypotheti- 
cal question,  why  it's  just  too  bad.  We  are  not 
going  to  have  him  testify — you  better  present  the 
proper  question  to  him,  or  the  objection  will  be  sus- 
tained. We  are  not  going  to  let  him  ramble  on. 
You  see,  he  has  already  started  to  talk  about  some- 
thing that  is  not  in  evidence. 

Q.  Well,  are  there  any  facts  that  you  have  not 
related  about  this  accident  that  is  required  for  you 
to  arrive  at  your  conclusion  of  the  place  that  this 
accident  happened  on  the  bridge? 

A.     No,  sir,  this  portion  back  here  is  my  own  idea. 

Q.     All  right. 

A.     The  facts  which  I  believe  would  indicate 

Mr.  Alexander:  Now,  don't  state  what  you  be- 
lieve. Just  tell  us  what  the  facts  are  that  you  are 
relying  on.  Officer. 

A.     All  right.  This  Pontiac  has  assumed  an  angle 
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here  across  the  bridge  occupying  a  portion  approxi- 
mately 18  feet,  and  the  left  hand  front  of  the  Pon- 
tiac  is  six  feet  10  inches  from  the  south  rail.  The 
south  side  of  the  Pontiac,  the  front  portion  on  the 
left  hand  side  is  six  feet  from  the  side.  There  is 
red  paint  extending  from  two-thirds  to  three-quar- 
ters of  the  distance  across  the  front  of  that  Pontiac ; 
south  of  the  Pontiac  on  the  bridge  railing  for  19 
feet  is  red  paint  from  the  Buick.  The  distance 
through  which  this  Buick  would  have  to  pass  at 
the  most  here  is  six  feet  19  inches.  The  width  of 
the  Buick  is  slightly  over  six  feet,  which  would  put 
the  Buick  up  against  the  Pontiac  on  this  side,  and 
up  against  the  bridge  on  the  other  side.  There  is 
no  evidence  of  any  accident  west  of  that,  so  it  is 
my  conclusion  that  the  Buick 

Mr.  Alexander:  Now,  just  a  minute.  We  object 
to  your  conclusion,  just  keep  telling  us  facts. 

A.    Well,  you  asked  why  I  thought  that. 

Mr.  Doepker:     He  has  related 

The  Court:    Those  are  the  facts. 

Q.  All  right,  now,  based  upon  those  facts,  where, 
in  your  opinion,  did  the  collision  take  place  on  that 
bridge  ? 

Mr.  Alexander :  Just  a  minute,  just  let  me  make 
an  objection.  Officer.  That  is  objected  to  upon  the 
ground  that  it  calls  for  a  conclusion  of  the  witness, 
that  it  relates  to  a  subject  which  is  not  a  proper 
subject  of  opinion  evidence,  that  no  foundation  has 
been  laid  for  any  such  opinion. 
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The  Court :  Well,  I  think  your  objection  is  good, 
counsel,  at  this  point,  but  in  order  to  preserve  the 
opportunity  for  counsel  to  do  it,  I'll  reserve  ruling 
on  the  objection,  and  you  may  answer  the  question, 
but  it  is  a  matter  you  will  have  to  submit  authori- 
ties to  me  on. 

Mr.  Doepker:  All  right,  I  will  submit  the  au- 
thorities to  you  later. 

The  Court:    You  may  answer  the  question. 

A.     Would  you  read  the  question  back,  please  ? 

(Question  read  back  by  Reporter.) 

A.  Well,  I  would  say  that  the  collision  would 
have  had  to  have  taken  place  very  near  the  front 
portion  of  this  Pontiac  in  its  present  position,  very 
near  that,  because  there  is  no  debris  or  anything 
which  would  lead  me  to  believe  it  had  taken  place 
in  another  area. 

Q.  And  on  which  side  of  the  highway,  north  or 
south  ? 

A.  Well,  it  would  be  to  the  south  of  the  center 
portion  of  the  highway  as  I  have  concluded  from 
what  I  saw  there. 

Q.    All  right,  you  may  resume  your  place. 

Mr.  Doepker:  The  case  of  State  vs.  Bosch,  your 
Honor,  from  Yellowstone  County.  I  will  give  you 
the  citation. 

The  Court:  I  noticed,  Mr.  Hardesty,  that  when 
you  answered  the  question  as  to  the  point  where 
the  collision  occurred,  you  pointed  to  the  right  hand 
side  of  the 
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A.  In  that  area  with  reference  to  the  bridge, 
not  to  the  Pontiac  in  its  present  position,  that  car 
having  swung.  That  car  could  hardly  have  been 
going  through  the  bridge  at  that  angle. 

The  Court :  Well,  when  you  pointed  to  that  cor- 
ner, to  the  right  hand  front  corner  of  the  car  as 
it  is  depicted  on  the  sketch,  is  that  the  point  where 
you  think  contact  was  made? 

A.  Right  in  this  area,  yes,  sir,  I  believe  it  to 
be  there  (indicating).  The  car  was  carried  across 
in  that  position.  That  car  normally  could  not  go 
through  the  bridge  at  that  angle.  It  would  be  going- 
parallel  to  the  side  of  the  bridge,  or  if  it  were  not, 
before  you  went  90  feet,  you  wouldn  't  be  in  the  road 
at  all. 

Q.  (By  Mr.  Doepker)  You  may  resume  your 
place.  Now,  Officer  Hardesty,  were  there  any  skid 
marks  apparent  on  either  side  of  the  point  of  colli- 
sion, that  is,  skid  marks  showing  that  brakes  had 
been  applied  on  either  vehicle? 

A.  None  that  I  could  attribute  to  either  of  those 
vehicles,  no,  sir. 

Q.  Officer,  have  you  examined  vehicles  in  the 
course  of  your  examination  of  highway  accidents 
to  determine  the  application  of  force  to  the  front 
or  sides  of  a  vehicle?  A.     Yes,  sir,  I  have. 

Q.  And  I  believe  one  of  the  witnesses  who  has 
testified  out  of  order,  to  save  calling  you  back  to 
reach  the  subject,  testified  that  there  was  a  collision 
and  a  careening,  or  a  careening  against  the  side, 
the  south  side  of  the  bridge,  and  then  against  the 
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side,  the  south  side  of  the  bridge,  and  then  describ- 
ing an  arc  in  front  of  the  witness.  Now,  if  there 
had  been,  if  the  Buick  car  had,  we  will  say,  been 
forceably  struck  against  the  bridge  with  its  right 
side,  do  you  believe  that  it  would  show  or  would  not 
show  more  evidence  of  damage  than  appears  in 
Plaintifes'  Exhibits  14,  13,  15,  and  16? 

Mr.  Alexander :  Just  a  minute,  Of&cer.  To  which 
we  object  upon  the  grounds  and  for  the  reason 
that  the  question  assumes  a  state  of  facts  not  shown 
by  the  evidence,  some  reference  to  forceably  slammed 
against  the  south  rail ;  that  the  question  calls  for 
a  conclusion  of  the  witness  in  a  matter  on  which 
the  witness  is  not  qualified  or  competent  to  answer. 

The  Court:  Yes,  the  objection  is  good.  There  is 
no  basis  upon  which  he  can  make  an  opinion,  no 
evidence  whether  the  Buick  was  slammed  or  driven 
or  whether  it  just  barely  scraped  the  side,  or  what 
the  circumstances  were  of  that. 

Mr.  Doepker:  I  don't  have  the  benefit  of  his 
testimony,  but  I  may  have  to  call  the  officer  back. 
I  hope  not,  but  my  recollection  was  that  it  careened 
off  of  the  wreck  and  banged  against  the  side  of  the 
bridge  and  went  on  through.  I  don't  know  to  what 
extent  it  went,  but  that  is  my  recollection. 

The  Court:  Well,  what  do  you  want  him  to  tes- 
tify about? 

Mr.  Doepker:  About  damage  to  the  side  of  the 
Buick  in  an  accident  of  the  kind  that  was  described 

by 

The  Court:     The  damage  is  going  to  be,  we  all 
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know,  the  damage  is  going  to  be  just  relative  to 

the  amount  of  force  with  which  the  Buick  hit  the 

rail. 

Mr.  Doepker :    Correct,  your  Honor. 

The  Court:  And  that  is  all.  It  is  not  going  to 
be  any  greater  or  any  less.  What  can  he  testify  to? 
If  there  is  slight  damage,  he  just  barely  scraped  it. 
If  there  is  great  damage,  it  was  with  greater  force 
and  throAvn  harder  against  it.    It  just  depends. 

Mr.  Doepker:    You  may  inquire. 

Cross-Examination 
By  Mr.  Angland: 

Q.  Officer  Hardesty,  I  think  you  testified  with 
reference  to  this  diagram  that  the  angle  of  the  Pon- 
tiac  is  not  intended  to  be  accurate  by  this  diagram  ? 

A.  Well,  it  would  be  relatively  close,  but  not 
entirely  so. 

Q.  Actuall}^  the  two  front  wheels  of  the  Pontiac 
would  be,  one  would  be  in  a  northeasterly  direction 
from  your  most  westerly  point  here,  wouldn't  it? 

A.  Well,  the  inaccuracy  there  lies  in  this  angle. 
That  Pontiac  was  setting  so  that  the  measurement 
was  six  feet  10  inches  from  that  corner  to  the 
bridge,  and  six  feet  from  the  right  front  corner  to 
the  bridge,  so  the  degree  of  bending  and  so  forth, 
I  didn't  have  an  accurate  way  of  showing  it  on 
the  diagram. 

Q.     The  degree  of  bending  and  so  forth? 
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A.  In  other  words,  this  is  only  an  approximation 
as  to  the  angle  that  front  has  been  damaged. 

Q.  Now,  would  the  damage  to  the  front  end, 
and  the  position  of  the  Pontiac  be  affected  by  the 
direction  in  which  the  Buick  was  traveling,  that  is, 
whether  the  Buick  was  traveling  parallel  to  the 
southerly  rail,  or  whether  it  was,  say,  in  the  middle 
of  the  bridge  and  then  made  a  right  turn  to  avoid 
a  headon  collision  and  get  back  on  its  proper  side 
of  the  highway  ?  Is  that  a  possibility  from  the  dam- 
age to  the  front  of  the  car  and  the  position  in  which 
you  have  ilhistrated  the  Pontiac  was  found? 

A.  Yes,  sir,  not  being  able  to  tell,  which  I  stated, 
the  exact  angle  at  which  the  Buick  hit  the  Pontiac, 
or  the  reverse,  with  which  the  Pontiac  hit  the  Buick, 
there  would  be  a  difference  in  damage  if  you  hit 
at  an  angle,  yes,  sir,  there  would.  To  that  question, 
I  would  have  to  answer  yes. 

Q.     If  the  Buick  was  traveling  as  I  indicated? 

A.  In  other  words,  if  it  was  approaching  so  it 
was  turned  at  the  time. 

Q.  If  the  Buick  entered  the  westerly  end  of  the 
bridge  astraddle  the  imaginary  center  line  here — it 
isn't  painted — the  center  line  of  the  bridge  and 
then  turned  to  the  right  to  avoid  a  headon  collision 
and  didn't  get  far  enough  over,  you  could  have  this 
result,  couldn't  you?  A.     Well,  certainly 

Q.     It  is  a  possibility  ? 

A.  It  is  a  possibility.  The  angle,  of  course,  must 
be  figured,  and  you  must  know  the  direct  angle  of 
force.    It  would  be  a  trigonometry  problem,   and 
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angles  of  force  can  be  figured  if  the  circumstances 

are  known. 

Q.  Officer  Hardesty,  did  you  measure  the  dis- 
tance from  the  first  gouge  that  you  noticed  on  the 
southerly  rail  of  the  rail  or  of  the  bridge,  did  you 
measure  the  distance  from  there  to  the  point  at 
which  the  Buick  came  to  rest  in  the  barrow  pit  east 
of  the  bridge? 

A.  No,  sir,  not  in  one  tape  measure,  no,  sir.  I 
measured  the  distance  to  the  end  and  then  over  to 
the  Buick.  In  other  words,  it  was  two  separate 
measurements,  yes,  sir,  which  would  be  approxi- 
mately seventy — very  nearly  80  feet  from  the  first 
gouge  on  the  bridge  to  the  nose  of  the  Buick. 

Q.     The  Buick  traveled  80  feet? 

A.  Yes,  sir,  very  close  to  80  feet.  In  fact,  I 
believe  it  would  be  approximately  82  feet. 

Q.  And  is  that  measuring  from  the  first  gouge 
to  the  back  end  of  the  Buick? 

A.  You  would  have  to  go  around  the  front  wheel 
where  it  was  up  against  the  bank. 

Q.  Does  that  make  allowance  for  the  quarter 
circle  or  arc? 

A.  Yes,  sir,  because  you  are  measuring  down  to 
the  end  of  the  bridge  and  then  around  to  the  front 
of  the  Buick. 

Q.  Directing  your  attention,  Officer  Hardesty,  to 
Photograph  No.  12  of  Plaintiffs'  Exhibit  4,  do  you 
see  some  marking  that  I  am  indicating  with  my 
pencil  here  and  here  and  here? 
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A.  Yes,  sir,  here  is  the  mark  I  put  on  the  dia- 
gram. 

Q.     You  are  referring  to  the  gouge? 

A.     Yes,  sir. 

Q.  Now,  did  that  gouge  you  are  referring  to 
appear  to  be  straight  easterly  and  westerly,  or  did 
it  appear  to  run  in  an  arc  shape  ? 

A.  Well,  an  arc,  as  I  understand  it,  would  be 
a  portion  of  a  circle.  It  runs  more  straight  than 
that,  but  the  measurement  would  be  such  that  in 
a  distance  of  two  and  a  half  feet,  it  had  moved  from 
five  feet  five  inches  at  the  westerly  end  to  four  feet 
seven  inches  on  the  easterly  end,  so  that  it  would 
be  making  an  oblique  mark  toward  the  side  of  the 
bridge. 

Q.  Indicating  then  that  that  mark  was  made  by 
some  instrument  which  was  moving  in,  we  will  say, 
from  the  northerly  edge  of  the  bridge  to  the  south- 
erly edge  of  the  bridge,  although  it  was  only  a  short 
distance  ? 

A.  Yes,  sir,  it  is  two  feet  five  inches  long.  It  is 
slanted  as  I  indicated  there. 

Q.  It  indicates  it  was  made  by  something  moving 
in  that  direction? 

A.     Yes,  sir,  that  is  correct. 

Q.  Now,  directing  your  attention  further  to  some 
marks  in  this  same  photograph  beginning  in  the 
border  of  what  has  been  referred  to  as  some  debris 
in  the  middle  of  the  photograph,  and  moving  across, 
appear  to  drop  at  one  point  toward  the  bottom  of 
the  photograph,  and  possibly  pick  up  further,  do 
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you  recall  seeing  any  marks  at  the  scene  of  the 
accident  that   are  portrayed  in   that   photograph, 
those  particular  marks?  Do  you  recall  seeing  those 
at  the  scene  of  the  accident? 

A.  Yes,  sir,  I  recall  seeing  those  marks,  but  after 
the  Pontiac  had  been  picked  up,  these  first  marks 
you  showed  me 

Mr.  Angland :  Does  your  Honor  know  which  ones 
I  am  talking  about? 

The  Court:    Yes. 

A.  This  portion  was  covered  by  the  Pontiac  be- 
fore it  was  moved.  These  scuff  marks  were  there, 
but  they  are  not  in  the  nature  of  digging  into  the 
oil.  This  one  is,  this  mark  here.  These  are  more 
scuffed  on  from  dirt,  you  see.  This  is  a  gouge,  where 
this  is  a  scuff. 

Q.  Now,  did  they  all  appear  to  run  in  the  same 
general  direction,  moving  from  the  northerly  to  the 
southerly  direction? 

A.  Well,  I  can't  say,  I  can't  answer  it  honestly 
and  say  yes. 

Q.  I  don't  want  you  to  answer  it  if  you  can't 
answer  it  honestly. 

A.  No,  sir,  I  can't  say  that  all  those  marks  moved 
in  that  direction.  Those  that  you  point  out  to  me 
and  that  gouge  mark  did  move  from  being  farther 
north  on  the  west  portion  to  farther  south  on  the 
south  portion.  They  were  farther  north  on  the  west 
portion,  and  they  moved  toward  the  south  as  you 
go  east.  That  is  probably  the  clearest  way  of  saying 
that.  ■« 
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Q.  That  is  what  I  am  getting  at,  that's  right. 
Officer  Hardesty,  could  those  marks  be  tire  marks, 
what  you  officers  refer  to  as  tire  burns? 

A.     I  don't  believe  they  could. 

Q.  You  don't  believe  those  could  have  been  made 
by  an  automobile  tire  burning  its  way  across  the 
highway?  A.     No,  sir,  I  don't. 

Q.  And  you  don't  think  they  are  skid  marks 
from  a  tire? 

A.  This  mark  here  is  only  in  the  dirt,  and  I 
don't  believe  it  could  be  connected  to  the  impact. 
I  believe  it  to  be  connected  from  something  that  has 
gone  through  there  afterwards. 

Q.  Of  course,  Officer  Hardesty,  the  Buick  auto- 
mobile did  go  through  there  after  the  impact  ? 

A.  Yes,  sir,  but  not  at  that  angle.  You  see  why  ? 
The  angle  of  this  mark  would  not  allow  it  to  have 
gone  through  the  bridge  if  it  went  there,  the  angle 
there  is  different.  In  other  words,  I  don't  believe 
that  the  angle  the  Buick  was  traveling  is  compatible 
with  the  possibility  of  the  Buick  having  made  this 
mark. 

Q.  Having  made  those  marks,  as  I  have  indi- 
cated them  to  be  possibly  tire  burns'? 

A.  Well,  the  gouge  mark  I  do  believe  to  have 
been  made  by  the  Buick. 

Q.    You  do? 

A.  Yes,  sir,  I  do.  I  do  not  believe  that  this  mark 
was  made  by  either  of  the  two  cars.  I  think  the 
mark  in  question  there  was  made  by  one  of  the 
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vehicles  that  went  through  either  prior  to  moving 

this  or  afterwards. 

Q.  Let  me  ask  you  a  question,  Officer  Hardesty : 
In  testifying  in  response  to  Mr.  Doepker's  questions 
concerning  your  experience  and  all,  and  bearing  that 
in  mind,  if  an  automobile  collides,  we  will  say,  a 
very  fast  automobile,  does  the  debris  drop  immedi- 
ately, or  does  it  go  through  further  with  the  force? 

A.  Well,  let's  put  my  answer  in  this  manner: 
That  the  debris,  if  there  were  droppings  from  the 
car,  which  most  would  have  dirt  and  so  forth  under 
them,  they  would  tend  to  go  in  the  direction  of  the 
force,  yes,  sir. 

Q.  And  you  found  the  debris  that  you  have  re- 
ferred to  in  your  testimony  directly  under  the  front 
of  the  Pontiac? 

A.  Yes,  sir,  there  was  debris  under  the  front  of 
the  Pontiac  that  was  apparent  after  the  Pontiac 
had  been  lifted  up,  that  is  correct. 

Q.  And  much  of  the  parts  that  had  been  torn  off 
the  automobiles,  I  believe  you  said,  had  already  been 
moved  and  cleared  out  of  there  by  the  time  you  got 
there,  piled  at  the  end  of  the  bridge? 

A.  There  was  a  bumper  guard  and  several  metal- 
lic pieces  which  had  been  picked  up  and  placed  at 
the  east  end  of  the  bridge,  and  I  believe  one  of  the 
photographs  shows  them  to  be  in  that  position,  so 
what  their  position  was  prior  to  that  time,  I  haA^e 
no  way  of  knowing. 

Q.  So  you  don't  have  the  assistance  of  the  loca- 
tion of  those  parts A.     No,  sir. 
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Q.    in  making  your  determination  as  to  the 

cause  of  the  accident,  or  where  you  might  think 
the  actual  impact  took  place  ? 

A.  Well,  bearing  in  mind  what  assistance  they 
might  be,  I  would  not  have  that,  you  are  correct. 

Q.  They  would  be  of  some  assistance  if  you  knew 
exactly  where  those  were  immediately  after  the  acci- 
dent, it  would  help  you  in  determining  the  point  of 
impact,  wouldn't  it? 

A.  Well,  if  you  could  tell  directly  where  those 
hit  afterwards,  yes,  sir. 

Q.     If  they  were  left  alone. 

A.  Of  course,  where  they  might  end  up,  you 
might  not  be  able  to  tie  them  in  except  that  they 
were  traveling  in  that  direction  with  considerable 
force.  It  may  or  may  not  help,  yes,  sir,  you  are 
correct. 

Mr.  Angland:    I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Doepker : 

Q.  I  would  like  to  ask  two  questions  I  over- 
looked. Are  you  familiar  with  the  measurements  of 
the  cars  that  were  involved  in  this  accident  as  to 
width  and  length  and  the  weight?  Do  you  have  any 
way  of  giving  us  that? 

A.     I  don't  have  their  definite  weights,  no  sir. 

Q.     Do  you  have  their  measurements? 

A.  Yes,  sir,  I  do  have,  I  do  know  their  length 
and  width  of  those  particular  models. 
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Q.  .  Will  you  give  us  the  length  and  width  of  the 
models  ? 

A.  The  length  of  a  1952  Pontiac  is  2021/^  inches 
over  all.  The  width  is  75  11/16  inches.  A  1955  Buick 
of  the  series  involved  is  206.7  inches  in  length,  and 
76^4:  inches  in  width. 

Mr.  Doepker:     Nothing  further. 

Recross  Examination 
By  Mr.  Angland: 

Q.  Do  you  know  the  weights  of  the  two  automo- 
biles, Officer  Hardesty*? 

A.  No,  sir,  I  don't,  I  can't  tell  you  exactly  now. 
The  day  1  obtained  the  length  and  width,  I  did 
obtain  the  weight  also,  but  I  didn't  mark  it  down. 
The  Buick  is  slightly  the  heavier  of  the  two.  It 
wouldn't  be  at  all  hard  to  get  their  weights.  It  is 
very  easj^  to  get  the  weights  of  those  cars.  The 
distances  I  gave  is  not  the  wheel  base,  it  is  the  over- 
all dimensions. 

Q.     These  are  over-all  dimensions? 

A.  Yes,  the  wheel  base  of  a  car  is  different  than 
the  over-all  length.  The  wheel  base  is  figured  from 
the  center  of  the  axle  to  the  center  of  the  axle,  the 
over-all  length  is  from  bumper  to  bumper,  and  the 
tread  of  a  car  is  not  the  true  width.  The  tread  is — 
the  over-all  width  is  figured  from  the  widest  por- 
tion of  one  side  of  the  car  to  the  widest  portion 
of  the  other. 

Q.     That  is  the  way  you  measured  the  Buick  ? 
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A.  No,  sir,  I  didn't  measure  either  one  of  these 
cars  due  to  the  damage  involved.  I  obtained  the 
measurements  from  the  dealers. 

Q.  And  the  widest  part  of  the  Buick  is  761/4 
inches?  A.     That's  right. 

Q.  Is  that  the  front  or  the  back  that  is  the 
widest  ? 

A.  Well,  sir,  I  wouldn't — it  would  be  almost 
identical  from  the  front  to  the  back. 

Q.  That  is  761/4  inches.  You  have  a  measure- 
ment, I  believe,  your  easterly  measurement  from 
the  front  end  of  the  Pontiac  to  the  southerly  end 
of  the  bridge A.     It  is  72  inches. 

Q.     72  inches. 

A.  Six  feet  is  72  inches.  I  marked  it  six  feet, 
and  he  mentioned  it  the  other.  I  said  six  feet  is  72 
inches.  I  might  point  out  further,  too,  now,  that 
the  measurements  I  pointed  out  were  made  from  the 
inside  of  the  stringer,  which  is  a  little  over  four 
inches  in  width,  and  consequently,  this  measurement 
is  on  the  floor  of  the  bridge,  and  it  would  put  the 
bridge  rail  an  additional  four  inches  farther  from 
the  Pontiac.  I  stipulated  that  those  measurements 
were  made  to  the  inside  edge  of  the  stringer  which 
you  have  a  picture  of  there,  which  would  be  closer 
to  the  vehicle  than  the  bridge  railing  itself.  If  you 
bring  a  picture,  I  will  show  you. 

Q.  I  know  what  you  mean.  The  sleeper  or 
stringer  is  four  and  a  half  inches,  or  four  inches 
wide?  A.     A  little  over  four  inches. 

Q.     Then,  your  railing  sticks  out  a  little  over  two 
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inches?  A.     Yes,  sir,  that's  right. 

Q.  So  if  we  have  got  an  automobile  between  the 
railing,  if  this  measurement  runs  to  the  railing,  it 
would  be  six  feet  two  inches? 

A.  Whatever  the  difference  between  the  stringer 
and  the 

Q.     Two-inch  plank  of  the  railing? 

A.     That  is  correct. 

Q.  So  it  would  be  about  six  feet  two,  or  two  and 
a  half  inches,  wouldn't  it? 

A.  Yes,  sir,  but  I  stipulated  on  the  diagram  that 
I  measured  on  the  floor  of  the  bridge. 

Q.  Yes.  What  I  am  getting  at  is  the  front 
easterly  front  corner  of  the  Pontiac  and  the  railing 
of  the  bridge,  couldn't  be  over  six  feet  two  or  two 
and  a  half  inches? 

A.  Well,  in  addition,  to  getting  down  to  measur- 
ing a  wreck  of  that  sort,  or  damaged  vehicle,  the 
portion  that  I  measured  from  there  could  possibly 
vary  an  inch  one  way  or  the  other.  I  mean  you 
couldn't  possibly  say  that  this  is  the  only  spot  in 
which  you  could  measure  this  vehicle.  It  was  as 
close  as  I  could  measure  it  with  the  equipment  I 
had  on  hand. 

Q.  Well,  we  have  more  than  an  inch  one  way  or 
another,  I  think,  involved  with  your  figures. 

A.     That's  right. 

Q.  Now,  have  you  examined  the  photographs 
that  are  in  evidence  in  this  case,  Officer  Hardesty? 

A.  Well,  I  have  seen  them,  because  that  is  how 
these  photographs  so  that  I  could  look  at  them  also, 
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and  I  did  have  a  set  which  I  looked  through  in  Mr. 
Coles'  studio,  and  I  have  subsequently  seen  them 
at  various  times. 

Q.  I  am  looking  at  what  I  think  is  No.  15  here. 
Directing  your  attention  to  Photograph  No.  15  of 
Plaintiffs'  Exhibit  No.  4,  now  the  left  hand  side, 
or  the  left  side  of  the  Buick  is  damaged  back  to  a 
point  near  the  rear  door,  isn't  it?  A.     Yes,  sir. 

Q.     Did  you  examine  the  Buick  *? 

A.     Yes,  sir. 

Q.  Did  you  find  damage,  well,  let's  say  a  point 
just  in  front  of  the  rear  wheels  back? 

A.  Well,  let's  say  that  I  didn't  see  any  damage 
from  here  back. 

Q.  You  are  indicating  a  point  just  in  front  of 
the  right  rear  wheel — that  would  be  the  left  side 
of  it,  wouldn't  it,  rather  than  the  right? 

A.     This  is  the  driver's  side  that  he  is  showing 

me. 

Q.  Now,  there  was  no  damage  from  a  point  just 
in  front  of  that  rear  wheel  on  the  driver's  side  of 
the  car  to  the  back  end  of  the  car,  and  the  back 
bumper  was  not  torn  off,  was  it  ?  A.     No,  sir. 

Q.  Now,  directing  your  attention  to  Plaintiffs' 
Exhibit  No.  13,  that,  I  believe,  has  been  identified 
as  a  picture  of  the  opposite  side  of  the  Buick? 

A.     Yes,  sir,  that  is  correct. 

Q.  Did  you  find  the  rear  half,  or  the  portion  of 
that  Buick  back  of  the  rear  wheel  on  that  side  of 
the  Buick  caved  in  or  damaged?  A.    Yes,  sir. 

Q.    Was  it  caved  clear  in? 
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A.  Not  caved  clear  in,  you  said  caved  in  or  dam- 
aged. 

Q.  I  beg  your  pardon,  that  was  a  duplicitous 
question.    You  did  examine  it?  A.     Yes,  sir. 

Q.    Was  it  caved  in? 

A.    Well,  it  is  grooved. 

Q.  But  actually,  the  body  is  pretty  well  intact 
at  that  part?  A.     Correct. 

Q.  So,  the  back  end  of  the  Buick,  from  the  front 
of  the  rear  wheels  of  the  Buick 

A.     Is  pretty  well  intact. 

Q.  And  also  the  bumper  on  the  back  of  the 
Buick  appears  to  be  intact  on  that  side  as  well  as 
on  the  opposite  side? 

A.  The  bumper  of  the  Buick  here  is  the  portion 
of  the  car  which  I  believe  tore  that  top  part  of  the 
stringer  off  in  the  photograph  which  has  been 
shown.  That  is  where  I  believe  that  damage  oc- 
curred, and  there  is  evidence  on  the  bumper  that 
made  me  believe  that. 

Q.  Well,  the  question  I  believe  was,  the  bumper 
is  intact? 

A.  Yes,  sir,  but  you  inferred  that  it  wasn't  dam- 
aged. 

Q.  No,  I  didn't  infer  that  it  wasn't  damaged, 
I  didn't  see  it.  Officer. 

A.     Well,  you  asked  me  in  the  question  before. 

Q.  Those  two  pictures  illustrate  pretty  well  the 
condition? 

A.  Pretty  well  the  condition ;  in  fact,  almost  ex- 
actly, that  is  correct. 
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Mr.  Angland:     Thank  you,  that  is  all. 

Mr.  Doepker:    May  the  officer  be  excused? 

The  Court:  I  wonder — ^when  you  testified  with 
reference  to  the  point  of  the  contact^ 

A.    Yes. 

The  Court:  Is  there  any  evidence  of  what  por- 
tions of  the  cars  contacted? 

A.  From  the  evidence  shown,  the  fact  that  they 
locked  left  front  wheels,  yes,  sir.  The  left  front 
wheels  locked  hard  enough  to  bend  the  frames  and 
wheels,  so  the  point  of  contact  would  be  very  nearly 
at  that  point  on  the  automobiles,  yes,  sir,  there  is. 

The  Court:  Is  there  any — so  the  left  front 
wheels  locked  at  this  point? 

A.     Well,  at  some  point  in  that  area. 

The  Court:  And  then,  was  the  Pontiac  driven 
back? 

A.     I  would  say  it  was  driven  back  and  sideways. 

The  Court:  Well,  is  there  any  evidence  on  the 
road  that  it  was  driven  back? 

A.     Yes,  sir,  there  is. 

The  Court:    What  evidence? 

A.     Several  gouge  marks  that  this  picture  shows. 

The  Court :  Did  you  put  any  of  those  marks  on 
this  map? 

A.  There  are  some  marks  where  the  Pontiac  was 
sitting  that  were  revealed  after  the  Pontiac  was 
raised,  and  they  show  gouge  marks  which  I  believe 
were  caused  when  the  Pontiac  was  pushed  back. 

The  Court:    Well,  were  the  gouge  marks  made 
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before  the   debris  was  deposited   there,   or  after- 
wards f 

A.  I  would  say  about  the  same  time.  This  mark, 
I  believe,  was  made  as  the  Buick  tore  on  by. 

The  Court:  Well,  wouldn't  the  debris  you  have 
already  testified  to,  wouldn't  debris  have  been  de- 
posited at  the  point  of  impact? 

A.     Very  nearly  so. 

The  Court:  Well,  then,  if  it  was  deposited  at 
the  point  of  impact,  and  there  was  then  later  a 
dragging,  the  debris  wouldn't  have  been  imder  it. 

A.     Well,  there  is  some  dirt  there 

The  Court:    Yes,  quite  obviously  there  is. 

A.  That  would  have  to  come  from  one  of  the  two 
vehicles. 

The  Court:    Why? 

A.  Well,  at  the  time  when  the  Pontiac  was  sit- 
ting in  place,  that  was  covered  somewhat.  There 
is  a  picture  showing  the  Pontiac  sitting  there,  and 
you  can  see  back  on  this  corner  very  little  debris 
under  the  Pontiac  at  that  point.  The  Pontiac  had 
to  be  moved  in  this  position.  It  couldn't  possibly 
have  started  in  that  position,  sir. 

The  Court:  Well,  can  you  show  me  on  there  the 
marks  on  that  photo.  No.  12  of  Plaintiffs'  Exhibit 
No.  4,  the  marks  that  indicate  that  the  Pontiac, 
after  the  impact  was  driven  back  in  an  easterly 
direction  % 

A.  No,  only  those  scuff  marks  right  there  would 
indicate  it,  and  they  are  very  light. 

The  Court:    Well,  do  you  think  if  an  automobile 
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was  driven  back  by  that  force  that  you  would  only 

have  a  light 

A.     You  would  have  only  light  marks  there. 

The  Court:  That  you  would  have  only  light 
marks  ? 

A.  Yes,  sir,  I  think  that  it  would  be  possible, 
that  is,  from  what  it  shows  at  this  particular  scene. 
The  rear  of  the  car,  in  my  opinion,  went  up  slightly. 
There  is  one  photo  showing  the  rear  of  the  car  and 
this  particular  mark. 

The  Court :    Is  that  the  only  mark  on  the  north  ! 

A.     Yes,  sir,  that  is  the  only  mark. 

The  Court:  So,  the  car  didn't  hit  the  north  rail 
with  very  great  force? 

A.     No,  sir,  only  with  the  right  rear  bumper. 

The  Court:    And  not  with  great  force? 

A.     Enough  to  put  in  a  mark  about  that  long. 

The  Court:  Do  you  know  much  about — are  you 
a  physicist,  do  you  know  anything  about  physics? 

A.     I  have  had  physics,  yes,  sir. 

The  Court:  Well,  what  force  would  it  take  to 
move  a  car  that  was  traveling  at  45  miles  per  hour 
in  a  westerly  direction,  and  weighing  as  much  as 
that  Pontiac  weighed  back  east  six  feet? 

A.  I  don't  think  it  did  drive  it  in  the  direction 
in  which  you  are  thinking.  It  has  done  this  to  it, 
sir,  the  force  applied  here  has  caused  this  effect, 
and  then  it  has  torn  on  by. 

The  Court:  Yes,  from  what  you  have — what  I 
am  trying  to  find  out,  I  am  not— I  am  trying  to  find 
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out.   Did  you  indicate  that  the  front  wheels  locked 

at  this  x)oint  ? 

A.     Well,  not  at  that  particular  point,  no. 

The  Court :    Well,  then,  where  ? 

A.  In  this  area.  I  was  judging  that  the  angle 
that  the  Buick  hit  the  bridge  here 

The  Court:  Well,  now,  if  it  was  in  this  area, 
could  it  have  been  north  of  this  point  that  you 
indicate?  A.     No,  sir,  because 

The  Court:    Could  it  have  been  further  west? 

A.     Yes. 

The  Court:     How  much? 

A.     I  expect  six  or  eight  inches. 

The  Court :  Well,  in  other  words,  this  point  that 
you  indicate  then  is  within  six  inches'? 

A.  Well,  I  wouldn't  say  that  it  would  be  that 
close. 

The  Court :    Well,  how  close  ? 

A.     In  an  area  around  a  foot  to  18  inches. 

The  Court:     A  foot  or  18  inches  farther  west? 

A.  AA^est,  east,  north,  or  any  direction,  yes,  sir, 
because  we  would  not  be  able  to  determine  it  any 
closer  than  that  from  the  evidence  that  it  showed. 

The  Court :    If  it  was  18  inches  farther  north 

A.  Yes,  sir,  then  the  angle  to  the  north  where 
this  occurred  would  be  a  little  different,  and  also 
the  angle  with  which  this  car  skidding  along  the 
bridge,  the  trajectory  of  the  Buick  would  probably 
change.  It  is  my  belief  that  the  Buick  must  have 
been  traveling  with  greater  force  than  the  other  car, 
and  it  tore  on  through  after  connecting  here  solid 
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enough  to  damage  the  front  ends  as  it  did,  and  this 
car  spun  relatively  in  its  same  position  after  the 
impact,  but  the  other  car  went  80  feet  beyond  there. 

The  Court:  Well,  do  you  think  then  that  the 
Pontiac  car  didn't  travel  any  further  after  the 
impact  ? 

A.  No,  sir,  I  don't  think  it  did,  it  did  only  that 
(indicating). 

The  Court:    It  just  spun? 

A.  Yes,  sir,  T  think  that  is  the  effect  on  the 
Pontiac  car. 

The  Court:     Any  further  questions? 

Redirect  Examination 
Bj^  Mr.  Doepker: 

Q.  This  Exhibit  No,  33  has  been  identified  as 
the  front  end  of  the,  or  the  bumper  of  the  Pontiac 
car.  Is  there  any  evidence  which  you  would  say  in- 
dicated that  there  was  an  impact  on  the  right  side 
of  this  bimiper  in  that  collision  ? 

Mr.  Alexander :  Just  a  minute,  we  want  to  make 
our  objection.  It  calls  for  a  conclusion  of  this  wit- 
ness for  which  no  proper  foundation  has  been  laid, 
just  so  the  record  is  clear. 

The  Court :     What  is  the  question  ? 

Mr.  Doepker:  If  there  is  any  indication  on  this 
exhibit  here  that  would  show  an  impact  on  this 
curved  part  here  from — if  we  could  measure  and 
get  it  exact.  Any  indication  of  damage  on  Exhibit 
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33  for  the  first  22  feet  to  the  right  of  the  right  side 

of  that  bumper  towards  the  center. 

Mr.  Alexander:     You  didn't  mean  22  feet? 

Mr.  Doepker :    22  inches,  I  beg  your  pardon. 

The  Court:  Well,  are  you  asking  him  to  do  the 
same  thing  all  the  rest  of  us  can  do,  look  at  it  ? 

Mr.  Doepker :  Well,  we  are  talking  about  impact 
on  the  right  side,  and  this  has  got  to  be  considered, 
here  is  the  bimiper.  If  there  was  an  impact  on  it, 
there  should  be  some  evidence  of  it. 

The  Court:  AVell,  you  had  better  get  some  evi- 
dence in  as  to  the  condition  of  that  bumper  prior 
to  the  accident  if  it  is  going  to  be  of  any  assistance 
to  us,  won't  you? 

Mr.  Doepker:  Oh,  I  don't  think  we  could  do 
that.  We  haven't  seen  it  before  the  accident. 

The  Court:  Well,  I  don't  know,  see,  how  can 
you  tell.  I  see  rust  spots  and  holes  in  it. 

Mr.  Doepker:  And  you  see  red  paint,  your 
Honor,  too,  down  in  here,  away  over  here  on  the 
right-hand  side. 

The  Court:  I  don't  l-oiow  whether  it  is  red  paint 
or  what  it  is.  You  see  these  things.  Were  they  there 
before  the  accident,  any  of  these  things  ? 

Mr.  Doepker:  I  don't  know;  I  didn't  see  the 
car  before  the  accident. 

The  Court:  Well,  I  don't  know  how  much  help 
you  can  be  with  that,  you  see,  if  we  don't  know 
what  the  condition  was,  do  you? 

Mr.  Doepker:     Well,  I  assume 

The  Court :    In  other  words,  are  we  going  to  look 
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at  this  bumper,  and  there  is  a  hole  in  it,  is  that  hole 

made  by  the  accident  or 

Mr.  Doepker :  I  don't  think  anybody  can  tell  that. 
Some  of  these  are  where  the  thing  was  fastened 
with  rivets,  I  imagine,  onto  the  car,  but  if  we  see 
markings  here  that  are  of  a  color  different  than 
the  car  that  it  is  on,  we  know  that  there 

The  Court:  Well,  I  can  see  those,  I  can  see  the 
discolorations 

Mr.  Doepker:     Yes. 

The  Court:  And  whether  they  are  paint  or  not, 
I  can't  tell  you. 

Mr.  Doepker:  Well,  you  might  if  you  make  a 
close  examination,  your  Honor. 

The  Court:  I  don't  know  if  anyone  can  tell  you, 
can  they,  without  a  chemical.  I  don't  know  what  the 
color  is,  I,  myself,  don't.  I  don't  know.  I  suppose 
you  can  have  someone  testify  that  the  color  there 
is  the  same  as  the  color  on  the  red  Buick. 

Mr.  Doepker:  Do  you  have  an  opinion  on  that, 
Ofacer? 

A.  Yes,  sir,  I  do.  Apparently  I  haven't  been  put- 
ting over  what  I  believe  too  clearly.  I  believe  that 
red  mark  not  to  prove  the  point  of  impact  or  any- 
thing. I  think  that  was  acquired  or  put  on  there 
after  the  two  cars  had  spun  around,  the  Buick  con- 
tinuing on  its  way  pulled  the  Pontiac  with  it,  and 
that  red  paint  got  on  this  bumper  at  the  time  the 
Buick  went  between  this  portion  here  and  here,  at 
the  time  that  Buick  broke  through  there,  and  I  be- 
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lieve  that  paint  got  on  the  Pontiac  bumper.  That 

is  my  belief. 

Q.  (By  Mr.  Doepker)  :  Well,  I  believe  in  ex- 
amination by  Judge  Murray,  they  were  indicating 
the  right  front  corner  of  the  Pontiac.  What  I  was 
interested  in 

The  Court :  No ;  that  is  the  impact  where  he  said 
the  impact  occurred,  not  the  right  front  side  of  the 
Pontiac,  I  think  you  misunderstood.  I  didn't  under- 
stand, and  the  witness  never  said  that  it  was  the 
right  side  of  the  Pontiac  that  first  made  contact 
with  the  Buick.  He  didn't  say  that. 

The  Witness :     No,  sir. 

The  Court:  No;  he  never  said  that.  I  didn't 
understand  it  that  way. 

Mr.  Doepker:    I  wanted  to  be  sure,  your  Honor. 

The  Court:  No.  He  said  that  the  left  front 
wheels,  the  area  around  the  left  front  wheels  was 
the  point  of  original  contact  on  both  cars. 

Mr.  Doepker :  Well,  that  is  what  I  was  concerned 
with.  I  thought  your  Honor  had  the  idea  the  im- 
pact occurred  over  here  on  the  right  side  of  the 
Pontiac.  I  wanted  further  to  have  your  Honor  have 
the  benefit  of  a  photograph  which  he  described  in 
which  the  markings  appear  on  the  north  side  of  the 
bridge. 

The  Court:    Yes;  I  saw  that,  counsel. 

Q.  (By  Mr.  Doepker) :  And  he  was  talking 
about  the  part  of  the  Pontiac  that  he  thought  made 
this  mark  up  here.  Will  you  indicate  to  his 
Honor « 
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A.  This  portion  of  the  bumper,  your  Honor.  You 
see,  the  rear  portion  of  the  bumper  on  the  right 
side  is  shaped  the  exact  opposite  of  the  mark  which 
is  indented  into  the  bridge  at  this  point,  this  mark 
and  this  bumper. 

Q.  So  if  that  vehicle  moved  upv^ard  or  was 
forced  upward  in  the  collision,  would  it  make  a 
mark  in  the  position  that  is  indicated  there  on  the 
bridge  ?  A.     Yes,  sir ;  it  would,  or  it  could. 

Mr.  Doepker:  I  believe  that  is  all.  Do  you  have 
anything  further  *? 

Mr.  Alexander:  Well,  we  want  to  use  the  officer 
in  our  case,  but  we  don't  have  anything  right  now. 

The  Court:  Very  well,  you  may  step  down;  call 
the  next  witness. 

(Witness  excused.) 

Mr.  Doepker:  We  offer  this  in  evidence,  this 
exhibit,  because  it  has  been  used  in  the  testimony, 
Plaintiffs'  Exhibit  34. 

Mr.  Alexander :  Is  it  offered  for  illustrative  pur- 
poses only? 

Mr.  Doepker:  It  is  offered  for  what  it  is  worth 
with  the  explanation  that  goes  with  it  in  the  record. 

Mr.  Alexander:  We  have  no  objection  to  it  for 
the  purpose  of  illustration,  but  as  evidence  of  the 
truth  of  the  facts  appearing  thereon,  we  object  to  it. 

The  Court:  I  suppose  it  can  be  offered  as  evi- 
dence of  the  truth  of  the  facts  with  reference  to  the 
measurements  of  the  bridge  itself. 

Mr.  Doepker:     And  the  measurements  that  the 
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officer  made  from  the  position  that  the  Pontiac 
was  in. 

The  Court :  But  the  other  measurements  on  there 
are 

Mr.  Doepker:     They  are  all  accurate. 

The  Court :  Yes,  but  they  merely  illustrate,  don't 
they? 

Mr.  Doepker:  The  only  thing  they  show  is  the 
location  of  the  scraping  places  and  the  relative  posi- 
tion of  the  two  cars  and  the  distance  of  the  front 
end  of  the  Pontiac  from  the  rail. 

The  Court:  I  will  overrule  the  objection  and 
admit  it. 

(Plaintiffs'  Exhibit  34,  being  the  sketch  above 
referred  to,  is  on  file  in  the  Clerk's  office  in  this 
cause.) 

DOUGLAS  HARDESTY 
called  as  a  witness  on  behalf  of  the  defendant. 

Direct  Examination 

Q.  You  are  the  same  Mr.  Hardesty  who  has 
heretofore  testified  in  this  case?  A.    Yes,  sir. 

Q.  So  you  will  understand  the  procedure,  Mr. 
Hardesty,  this  is  now  the  defense  case.  You  stated 
you  investigated  the  accident  about  which  you  have 
testified.  I  take  it  I  would  just  be  wasting  the  time 
of  the  Court  to  go  into  that  matter  again  ? 

The  Court:     Yes. 

Q.  Now,  Mr.  Hardesty,  did  you,  at  the  time  you 
investigated  the  accident  out  at  the  scene  of  the 
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accident  on  August  30,   1955,   determine  or  make 
any  determination,   from  what  you  observed,  and 
from  your  experience,  or  the  speed  of  the  Pontiac 
automobile?  A.     Yes,  sir. 

Q.     You  can  answer  that  yes  or  no? 

A.    Yes,  sir. 

Q.  And  at  approximately  what  speed  do  you  be- 
lieve the  Pontiac  was  traveling? 

A.     In  the  neighborhood  of  35  miles  per  hour. 

Q.  Mr.  Hardesty,  following  the  investigation  at 
the  scene  of  the  accident — strike  that.  At  the  scene 
of  the  accident,  did  }■  ou  have  an  opportunity  to  talk 
with  Mr.  O'Keefe,  the  plaintiff  in  this  case? 

A.  No,  sir;  he  had  left  the  scene  when  I  ar- 
rived. 

Q.  Did  you  interview  Mr.  O'Keefe  at  a  later 
date?  A.     Yes,  sir. 

Q.     When? 

A.     That  afternoon  in  the  hospital. 

Q.  And  did  you  inquire  of  Mr.  O'Keefe  con- 
cerning the  accident?  A.     Yes,  sir. 

Q.    What  did  he  tell  you? 

A.  He  told  me  he  was  in  the  back  seat  of  the 
Buick. 

Q.  Did  he  tell  you  whether  he  was  asleep  in  the 
back  seat  of  the  Buick  or  awake  in  the  back  seat 
of  the  Buick? 

A.     He  indicated  that  he  was  awake  and  looking. 

Q.  Did  Mr.  O'Keefe  tell  you  whether  he  was 
lying  down  or  sitting  up  ? 


270  Steplien  Gi^mvat,  etc. 

(Testimony  of  Douglas  Hardesty.) 

A,  Well,  I  mentioned  that  he  had  been  lying 
down  at  some  point  along  the  line,  but  he  was  in 
a  position  where  he  could  see  ahead  at  the  time,  so 
I  would  assiune  that  he  would  be  sitting  up  at  that 
point. 

Q.  Did  you  talk  with  Mr.  O'Keefe  about  where 
he  had  breakfast  on  the  morning  of  August  30, 
1955? 

A.  I  don't  believe  that  I  asked  him  where  he 
had  breakfast  on  the  morning,  no,  sir. 

Q.  Well,  did  you  talk  mth  him  about  having 
made  a  stop  at  the  Choo  Choo  Inn  in  Malta,  Mon- 
tana ? 

A.  Now,  I  don't  recall  whether  Mr.  O'Keefe  told 
me  about  the  Choo  Choo  Inn  or  someone  I  was  just 
speaking  to  on  that  date.  The  Choo  Choo  Inn  was 
mentioned  by  someone.  Now,  Mr.  O'Keefe  did  not 
definitely  tell  me  about  the  Choo  Choo  Inn,  at  least, 
I  did  not  make  a  note  of  it  at  that  time,  and  I  am 
a  little  hazy  about  the  Choo  Choo  Inn  business.  The 
Choo  Choo  Imi  came  up  at  the  time  the  accident 
occurred,  that  same  day,  that  someone  had  seen  them 
at  the  Choo  Choo  Inn,  or  that  they  had  stopped  at 
the  Choo  Choo  Imi. 

Q.  Well,  for  my  own  information,  and  for  the 
record,  I  discussed  this  matter  with  you  a  week  ago 
today,  Mr.  Hardesty. 

A.  Saturday,  and  I  told  you  that  I  didn^t  have 
my  notes  with  me,  but  we  did  mention  that  someone 
or  some  how  the  Choo  Choo  Inn  had  entered  into 
it.  However,  I  did  not  write  down  at  the  time  that 
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Mr.  O'Keefe  had  said  that  he  stopped  at  the  Choo 
Choo  Inn.  We  mentioned  the  Choo  Choo  Inn  when 
I  was  talking-  to  you  on  Saturday,  yes,  but  I — if 
I — I  don't  believe  I  stated  definitely  that  they  had 
eaten  breakfast  at  the  Choo  Choo  Inn,  but  in  some 
connection,  the  Choo  Choo  Inn  had  entered  into  it, 
but  whether  someone  else  had  been  eating  break- 
fast at  the  Choo  Choo  Inn  and  saw  them,  but  I 
don't  recall  definitely,  or  have  no  record  that  would 
show  that  I  knew  of  him  to  be  at  the  Choo  Choo 
Inn.  You  did  ask  me  about  it  when  we  were  talking 
last  Saturday. 

Q.  Did  you  inquire — did  you  inquire  of  Mr. 
O'Keefe  concerning  the  beer  bottles'? 

A.  Yes,  I  did.  I  asked  him  about  the  beer  bottles 
in  the  Buick  car. 

Q.    And  what  did  he  tell  you? 

A.  Well,  he  told  me — as  near  as  I  can  remember, 
I  didn't  write  that  down,  that  they  were  collected 
for  some  boy,  and  that  they  were  going  to  be  turned 
in  for  the  value  that  they  represented. 

Q.     When  he  returned  to  Windsor? 

A.  Well,  he  didn't  say  when  they  were  going  to 
be  turned  in,  and  I  didn't  go  into  it  at  any  great 
length,  except  that  I  asked  him  why  there  were  so 
many  beer  bottles  in  the  Buick. 

The  Court :  Did  he  tell  you  that  his  boy  was  col- 
lecting them  ? 

A.  He  could  have,  although  I  don't  remember 
that  he  did  tell  me  that. 

The    Court:      Did   you   make    any    examination 
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around  the  scene  of  the  accident  besides  the  measure- 
ments that  you  have  already  testified  to? 

A.  Nothing  that  wouldn't  be  preserved  in  the 
photographs,  sir.  You  mean  as  regarding  bottles  on 
the  road  or  the  highway? 

The  Court:     Yes. 

A.  I  looked  around  and  I  saw  bottles  in  the 
car. 

The  Court:    But  not  outside  of  the  car? 

A.  A  few  of  them  may  have  spilled  out  in  the 
barrow  pit,  I  don't  know.  There  were  a  good  num- 
ber of  beer  bottles  in  the  back  of  the  car  between 
the  seat  and  the  front  seat  on  the  floor  of  the  car. 

The  Couii; :  There  would  just  be  the  bottles  that 
would  have  spilled  out  of  the  car  as  a  result  of  the 
doors  opening  and  that  sort  of  thing?  Were  there 
bottles  thrown  around  some  distance  from  the  car? 

A.     Not  that  I  noticed,  no. 

The  Court:    You  looked  around,  did  you? 

A.  Well,  I  don't  recall  any  bottles,  no,  sir.  I 
ordinarily  look  for  them. 

Q.  (By  Mr.  Angland)  :  Directing  your  atten- 
tion to  Photograi:)h  No.  2  of  Plaintiffs'  Exhibit  No. 
4,  Mr.  Hardesty,  I  note  a  box  over  near  the  Buick 
automobile.  Do  you  know  what  that  is? 

A.  Well,  as  I  recall,  that  was  a  box  with  beer 
bottles  in  it. 

Q.  You  don't  know  w^hether  or  not  it  came  from 
the  Buick  automobile? 

A.  Well,  I  couldn't  positively  state  that  it  came 
from  the  Buick  automobile,  but  I  believe  that  that 
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whole — I  believe  it  was  part  of  the  stuff  that  was 
loaded  in  the  Buick  and  had  been  set  over  there 
by  someone.  I  talked  to  Gene  Seel,  the  wrecker  man, 
about  that  box  of  bottles  setting  over  there.  I  didn't 
see  it  placed  over  there. 

Q.    You  didn't? 

A.     No ;  I  did  not  see  it  placed  over  there. 

Q.     There  was  a  box? 

A.  Yes;  there  was  a  box;  a  beer  bottle  box  or 
case. 

Q.     What  about  the  trunk  of  the  automobile? 

A.  Well,  I  saw  it  opened  once,  I  believe,  at  the 
garage,  and  there  appeared  to  be  a  case  of  beer  or 
beer  bottles  in  the  trunk. 

Q.  You  don't  know  whether  it  was  beer  or  beer 
bottles? 

A.  Well,  I  recall  that  it  was  a  case  that  had  a 
name  "Black"  something  or  other  on  it,  the  name 
"Black"  appeared  on  the  stuff,  it  was  either  ale  or 
beer,  and  it  looked  to  me  to  be  a  full  case.  It  could 
just  as  well  have  been  a  case  of  empties  and  closed 
again. 

Q.  Now,  Mr.  Hardesty,  in  the  course  of  your 
duties,  did  you  investigate,  make  any  investigation 
concerning  the  death  of  Mrs.  O'Keefe? 

A.     Concerning  her  death? 

Q.  Well,  did  you  go  down  to  the  undertakers  in 
the  course  of  your  duties? 

A.     Yes,  sir;  I  did. 

Q.  And  did  you  make  a  request  of  the  under- 
taker? A.    Yes,  sir. 
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Q.    What  was  the  nature  of  that  request? 

A.  I  requested  a  sample  of  her  blood  in  order 
that  we  might  get  an  alcoholic  test  of  it  for  statisti- 
cal purposes,  and  we  had  been  requested  to  do  that ; 
all  Highway  Patrolmen,  in  any  fatality,  had  been 
requested  to  obtain  a  blood  sample  of  the  drivers, 
if  possible. 

Q.  Was  the  blood  sample  taken  in  your  pres- 
ence ? 

A.  I  was  in  the  room  in  the  morgue  standing 
at  the  head  of  the  table  when  the  mortician  took 
the  blood  sample,  yes,  sir. 

Q.  And  did  you,  in  the  course  of  your  duties, 
have  that  blood  sample  sent  in  for  analysis'? 

A.    Yes,  sir. 

Q.     Did  you  receive  a  report  from  that  analysis? 

A.    Yes,  sir. 

Q.     Do  you  have  that  report  with  you? 

A.     Yes,  sir. 

Mr.  Doepker:  It  is  an  unusual  situation,  of 
course,  your  Honor.  I  don't  know  whether  a  person 
has  a  right  to  take  a  sample  from  a  person  who  is 
deceased  or  not.  I  presume  that  it  is  a  matter  which, 
if  a  proper  foundation  is  laid 

The  Court:  They  couldn't  have  taken  the  sample 
from  her  if  she  were  alive,  could  they  % 

Mr.  Doepker:     No. 

The  Court :  That  would  be  a  violation  of  the  Con- 
stitution, a  constitutional  right. 

Mr.  Doepker:  They  couldn't  without  her  con- 
sent. 
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Mr.  Alexander:     Not  unless  she  consented. 

The  Court:  Well,  if  she  is  in  a  position  where 
she  can't  consent,  where  she  is  dead,  certainly  we 
have  respect  for  the  dead,  too,  as  well  as  the 
living 

Mr.  Doepker:  Well,  your  Honor,  I  believe  I'll 
just  forget  that  objection,  let  him  tell  whether  she 
was  intoxicated  or  not. 

The  Court:     Very  well. 

Mr.  Doepker:  He  can  tell  whether  she  was  in- 
toxicated or  not  according  to  the  blood  sample. 

The  Court :  Very  well,  you  may  answer  the  ques- 
tion. 

Mr.  Angiand:  I  think  the  question  was,  "Do 
you  have  the  report." 

A.     Yes ;  I  have  the  report. 

Mr.  Angiand:  Well,  I  won't  introduce  the  ex- 
hibit if  he  is  going  to  let  the  witness  testify  con- 
cerning it. 

The  Court,:  That's  fine.  Is  this  witness  in  a  posi- 
tion to  know? 

Mr.  Angiand:  From  the  report.  He  has  the  re- 
port. You  have  the  report  with  you? 

A.    Yes,  sir,  I  have  the  report. 

Q.  (By  Mr.  Angiand):  Would  you  state  the 
result  of  the  examination  as  shown  from  that  re- 
port? A.     In  per  cent  of  blood  alcohol? 

Q.     Yes. 

A.  The  report  indicated  that  the  blood  test  had 
.05  per  cent  blood  alcohol. 


276  Stephen  Granat,  etc. 

(Testimony  of  Douglas  Hardesty.) 

Cross-Examination 

Q.  Is  that,  according  to  your  experience  as  a 
Highway  Patrohnan,  an  indication  that  a  person 
is  under  the  influence  of  liquor  ? 

A.  Well,  no,  not  to  the  extent  of  being  under 
the  influence  to  the  degree  that  prosecution  would 
result  from  that  blood  alcohol  content  level,  or 
blood  level  content. 

Q.  Then,  Officer,  did  you  observe  where  the  in- 
strument came  from  that  made — that  the — was  it 
the  Coroner? 

A.     William  Bell,  the  Coroner. 

Q.  Did  you  observe  where  he  got  the  instrument 
he  took  the  sample  from? 

A.     The  blood  was  obtained,  I  believe,  from 

The  Court:  Not  where  the  blood  was  obtained, 
but  where  did  the  instrument  come  from  that  was 
used  in  obtaining  the  blood? 

A.  He  didn't  use  any  instrument,  sir,  he  used 
only  the  container;  he  pressed  it  up  against  the 
head  and  neck  of  the  deceased  and  extracted  a  cer- 
tain degree  of  fluid  and  blood. 

Q.  Did  he  make  an  incision  with  some  instru- 
ment? 

A.  No,  sir;  he  didn't;  the  incision  was  there, 
there  was  already  bleeding  from  the  neck  portion 
right  by  the  ear  where  he  obtained  the  blood  sample. 

Q.  All  right,  and  where  did  he  obtain  the  con- 
tainer? A.     I  gave  him  the  container. 
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Q.     You  handed  him  the  container  yourself? 

A.    Yes. 

Q.  Was  the  container — had  you  had  the  con- 
tainer preserved  in  alcohol? 

A.  No,  sir ;  I  use  the  standard  blood  sample  con- 
tainer which  we  are  furnished. 

Q.  And  that,  was  that  the  sample  that  he  used 
to  take  l^lood  from  some  wound  on  the  person,  is 
that  it  ?  A.     Yes,  sir. 

Q.  Do  you  have  a  chart  which  relates  the  blood 
alcoholic  content  where,  for  instance,  one  drink, 
two  drinks,  three  drinks  and  so  on,  to  the  tests  that 
are  made  with  one  drink,  two  drinks,  and  so  on,  do 
they  have  a  relative  blood  percentage  shown? 

A.  No,  sir,  I  don't,  because  that  would  vary  with 
the  weight  of  the  individual,  and  a  larger  person 
could  drink  the  same  amount  of  alcohol  in  reference 
to  a  smaller  person,  and  the  large  person  might  not 
show  the  same  level  the  smaller  person  would  show. 

Q.     Then  it  isn't  standard?  A.    No. 

Q.  I  thought  this  .05  was  shown  in  the  Highway 
Manual  as  a  person  having  one  drink? 

A.  Well,  on  the  average  individual,  that  might 
be  the  representative  value. 

Q.  And  that  would  be  one  drink  of  beer  or  one 
ounce  of  whiskey,  isn't  that  the  way  they  put  that? 

A.  Well,  no;  I  don't  believe  so,  because  I  have 
seen  several  examinations  conducted  in  which  meas- 
ured amounts  of  alcohol  were  given,  and  it  doesn't 
work  out  that  way. 

Q.     It  doesn't  work  out  that  way? 
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A.  No.  Other  factors  enter  into  it,  such  as  the 
content  of  the  stomach,  if  an}^,  whether  or  not  the 
test  was  made  immediately  after  the  alcohol  was 
consumed,  or  whether  it  was  made  a  half  hour,  45 
minutes,  or  hour  later,  so  all  those  factors  will  enter 
into  what  the  blood  alcohol  level  will  show. 

Q.     But  at  any  rate,  the  test  showed  .05? 

A.     .05. 

Q.  .05,  and  at  no  time  does  the  Highway  Patrol 
arrest  for  being  under  the  influence  of  liquor  with 
that  result,  do  they? 

A.     No,  sir;  they  don't;  no,  sir. 

Mr.  Doepker:    I  think  that  is  all. 

The  Court:  Well,  that  is  not  a  degree  of  in- 
toxication at  all,  is  it? 

A.  Yes,  sir;  it  would  be  measured  as  the  degree 
of  intoxication,  but  you  are  not 

The  Court:  AVell,  do  you  mean  if  you  have  any 
alcohol  in  your  blood  at  all,  you  are  intoxicated? 

A.  No,  sir.  After  the  level  reaches  .15,  which 
would  be  three  times  that  much,  you  would  be  con- 
sidered legally  intoxicated  by  standards  set  up 
by 

The  Court:  You  wouldn't  legally  be  considered 
so  in  this  Court. 

A.  Well,  let's  put  it  this  way:  The  National 
Safety  Council  has  set  up  as  a  standard  that  in- 
toxication is  present,  that  you  are  not  considered 
under  the  influence  of  intoxicating  liquor  if  your 
blood  alcohol  is  .15.  There  you  have  reached  a  point 
where 
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The  Court:  That  is  what  I  say,  but  .05  is  no 
point  of  intoxication? 

A.  No;  not  a  point  of  intoxication  because  it 
is  not  considered  the  intoxicated  level. 

The  Court:  It  is  no  evidence  of  intoxication  at 
all  then? 

A.  Correct.  I  did  not  mean  to  be  misleading. 
Blood  level  is  an  indication  of  a  degree  of  intoxi- 
cation, but  up  until  a  certain  level  is  reached,  you 
could  not  be  considered  intoxicated. 

The  Court:     Very  well. 

Redirect  Examination 
By  Mr.  Angland : 

Q.  Mr.  Hardesty,  the  .05  does  indicate  intoxi- 
cating beverages  have  been  consumed? 

A.  Well,  I  would  say  that  it  indicated  that  some- 
thing containing  alcohol  had  been  consumed. 

Q.    Yes.  A.    Yes,  sir. 

Q.  And  the  effect  on  people  varies  from  person 
to  person,  doesn't  it? 

A.  Yes;  I  would  say  that  the  effect  of  alcohol 
varies  from  person  to  person. 

Q.  If  a  person  wasn't  used  to  drinking,  and 
you  said  size  affected  them,  in  a  small  person  it  is 
possible  that  might  affect  their  co-ordination? 

A.  This,  of  course,  this  test  shows  what  blood 
level  alcohol,  so  that  size  of  the  person  has  nothing 
to  do  with  it  after  you  determine  his  blood  level 
content,  no,  I  would  say  that  .05  would  not  be 
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Q.     It  wouldn't  affect 

The  Court :  Even  you  and  I  can  have  that  much, 
Ennnett. 

A.  Well,  in  no  case  that  I  know  of  has  that  been 
considered  a  point  where  you  are  affected. 

ALEXANDER  JOHN  FUZESY 
called  as  a  witness  on  behalf  of  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Marra: 

Q.     Will  you  state  your  name,  please? 

A.     Alexander  John  Fuzesy. 

Q.     And  where  do  you  live? 

A.     Harlem,  Montana. 

Q.     What  is  your  profession? 

A.     I  am  a  registered  nurse. 

Q.  How  long  have  you  been  a  member  of  this 
profession  % 

A.     I  have  been  registered  since  1951. 

Q.     Where  did  you  receive  your  training? 

A.  At  the  Columbus  School  of  Nursing  in  Great 
Falls. 

Q.     What  is  your  present  occupation? 

A.     We  are  running  a  rest  home  in  Harlem. 

Q.     And  what  did  you  do  before  that? 

A.  I  was  administrator  of  the  hospital  in  Malta, 
Montana. 

Q.    While  you  were  the  administrator  of  the  hos- 


vs.  Walter  Schoepski  281 

(Testimony  of  Alexander  John  Fuzesy.  ) 

pital  in  Malta,  Montana,  did  you  have  occasion  to 

see  Walter  Schoepski  in  your  hospital  as  a  patient? 

A.    Yes,  I  did. 

Q.     About  when  did  he  arrive  at  your  hospital? 

A.  Oh,  it  was  in  August,  the  end  of  August, 
somewheres  around  [486]  there,  or  the  first  of  Sep- 
tember, in  between  that  period.  I  don't  remember 
the  exact  date. 

Q.  Do  you  remember  when  he  arrived  at  your 
hospital?  A.    Yes,  I  do. 

Q.  Did  anyone  else  arrive  at  or  about  the  same 
time? 

A.  Yes,  there  were  his  wife,  another  man  and 
two  little  children.  [487] 

Q.  Now,  at  the  time  Mr.  Schoepski  and  Mr. 
O'Keefe  and  the  children  arrived  at  the  hospital, 
did  they  have  any  luggage  ? 

A.  Well,  not  at  that  time,  they  didn't,  I  mean 
they  just  [488]  carried  them  in,  the  people  that 
brought  them  in.  Their  luggage  was  brought  in 
later. 

Mr.  Doepker:     I  didn't  hear  you. 

A.  The  luggage  was  brought  in  later.  They  were 
laid  out — the  kids  were  sitting  in  the  front,  I  think, 
in  the  front  of  the  truck,  and  the  rest  of  them  were 
in  a  station  wagon  and  a  truck,  a  laundry  truck, 
I  guess  it  was. 

Q.  Calling  your  attention  particularly  to  the 
O'Keefe  luggage,  what  did  you  observe  about  the 
O'Keefe  luggage? 

A.    Well,  most  of  it  was  brought  in  all  loose, 
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clothes  and  groceries  and  some  pots  and  pans  and 
all  kinds  of  stuff,  and  some  beer.  It  looked  like  they 
were  camping. 

Q.     You  mentioned  some  beer,  how  much  beer? 

A.  Well,  there  was  some  loose,  I  think  about 
three  or  four  cartons,  I  really  couldn't  say  offhand. 
It  was  all  put  in  this  one  room,  and  it  was  all  just 
dumped  there,  and  I  didn't  have  a  chance  to  really 
take  a  look  at  it. 

Q.     Was  it  in  bottles?  A.     Yes. 

Q.     Not  empty?  A.     No. 

Q.  They  were  full?  How  do  you  know  they  were 
full? 

A.  Because  some  of  the  girls  were  wondering 
why  they  had  that  much,  you  know,  and  I  would 
have  thrown  them  away  when  I  shipped  their  stuff 
to  them.  [489] 

Q.  When  you  shipped  their  stuff  to  them,  did 
you  ship  the  beer  to  them,  too? 

A.  Everything  that  was  there,  I  put  it  in  this 
one  big  box  and  sent  it  C.O.D.  back  to  Canada.  [490] 

Q.  You  have  mentioned  something  about  a  sta- 
tion wagon  earlier?  A.    Yes. 

Q.  Do  you  remember  any  other  vehicles  that 
brought  the  injured  in  ? 

A.  There  were  three  or  four  of  them.  I  know 
there  was  the  station  wagon,  and  this  laundry  truck, 
they  were  parked  right  [493]  in  the  entrance,  and 
there  were  some  parked  in  front,  you  know,  by  the 
side  of  the  hospital. 

Q.     Do  you  remember  speaking  to  either  any  oc- 
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cupant  of  the  station  wagon  or  the  laundry  truck? 

A.  Well,  I  spoke  to  all  of  them.  This  one  in  the 
station  wagon  that  was  traveling  with  her  hus- 
band was  a  registered  nurse,  and  she  helped  con- 
siderable, she  was  a  real  big  help.  At  the  time,  we 
had  five  patients  come  in  all  at  once,  we  were  kind 
of  short,  and  then  there  was  another  girl,  there  was 
another  girl  and  another  nurse  in  another  car,  and 
the  girl  driving  the  laundry  truck,  she  had  the  kids 
in  the  front  with  her,  and  she  helped  undress  the 
kids  and  put  the  kids  in  bed. 

Q.     Do  you  remember  anyone  else? 

A.  There  was  a  man  there  who  helped,  you 
know,  helped  us  carry  them  in. 

Q.     Could  you  describe  him  at  all? 

A.     No;  I  really  don't  remember. 

Q.  Anything  about  the  condition  of  his  clothes 
or  otherwise? 

A.  Well,  I  know  he  was  quite  dirty  and  bloody. 
I  told  him  to  go  wash  himself,  but  I  don't  remember 
who  he  was. 

Q.     Well,  was  he  a  young  man  or  an  old  man? 

A.  Well,  he  wasn't  old,  he  was  just  a  young 
man.  He  helped  us  carry  all  these  people  in  and  put 
them  to  bed. 

Mr.  Marra:     That  is  all.  [494] 
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WALTER  SCHOEPSKI 
the  defendant,  called  as  a  witness  on  his  own  be- 
half. 

Direct  Examination 

My  name  is  Walter  Schoepski.  I'm  the  defendant 
and  cross-complainant  in  these  cases,  and  I  live  in 
Beloit,  Wisconsin.  I  am  60  years  old  now.  I  was 
59  at  the  time  of  the  accident  that  gives  rise  to 
these  cases.  I  started  driving  an  automobile  in  1927. 
I  do  not  have  an  automobile  now.  I  have  not  had 
one  since  the  accident.  I  have  always  driven  an 
automobile  from  1927  up  till  August,  1955.  I  am 
married  and  my  wife  is  sitting  in  the  courtroom. 
We  have  a  family,  two,  a  boy  and  a  girl ;  the  girl  is 
26  and  the  boy  is  25. 

I  left  Beloit,  Wisconsin,  in  August,  1955,  on  a 
vacation  or  something  of  that  kind.  We  left  Beloit, 
Wisconsin,  on  the  27th  of  August,  1955,  and  on  the 
evening  of  August  the  29th,  1955,  we  were  in  Willis- 
ton,  North  Dakota.  We  arrived  in  Williston,  North 
Dakota,  I  would  say  5:30  or  6:00  o'clock,  maybe, 
and  we  left  Williston,  North  Dakota  the  following 
morning  real  early  because  it  was  dark  when  we 
left.  We  had  the  lights  on  the  car  when  we  left.  I 
don't  know  exactly  the  time  we  left,  but  I  estimate 
it  to  be  around  5 :30  o  'clock  and  that  would  be  Cen- 
tral Standard  Time,  and  after  we  left  Williston, 
North  Dakota,  we  started  west  on  Highway  No.  2. 
We  had  no  intoxicating  liquors  to  drink  before  we 
left  Williston  that  day,  and  we  had  none  on  the 
evening  of  August  the  29th.  We  followed  Highway 
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No.  2  all  the  way,  at  approximately  around  55  miles 

per  hour  except  when  we  came  through  a  town. 

There  is  a  narrow  bridge  sign  at  a  point  east  of 
the  bridge,  and  I  recall  that  sign  and  at  the  time 
that  I  came  to  the  sign,  well,  I  took  my  foot  off 
the  gas  and  pressed  on  the  brake  a  little  bit  to  slow 
up.  I  took  my  foot  off  the  gas  and  eased  on  the 
brake  to  slow  down.  I  saw  an  automobile  coming 
from  the  west  towards  me,  and  I  continued  on  after 
passing  that  sign.  Just  where  the  automobile  was 
that  was  coming  from  the  west,  I  have  a  fair  idea. 
Well,  I  would  say  it  was  about  to  enter  the  bridge 
at  the  same  time  that  I  did,  to  the  best  of  my  knowl- 
edge. Well,  I  knew  it  was  a  narrow  bridge  and  I 
was  trying  to  hug  the  rail  and  stay  on  my  own  side 
of  the  highway  because  I  knew  I  was  on  a  narrow 
bridge,  on  the  right  side  of  the  highway.  I  stayed 
on  the  right  side  of  the  highway.  T  continued  to 
hug  the  rail  of  the  bridge  which  has  been  identified 
as  the  north  rail  of  the  bridge.  My  car  didn't  sway, 
my  car  didn't  jump  like  a  frog.  The  mechanical  con- 
dition of  my  car  was  O.K.  because  I  had  the  car 
checked  over  before  we  left  on  our  vacation.  I  had 
it  gone  over.  My  eyesight  was  good,  in  fact  the  kind 
of  work  that  I  was  doing  before  I  left  Beloit,  Wis- 
consin, I  worked  in  a  machine  shop,  and  I  worked 
on  a  machine  for  the  Gardner  Machine  Company. 
I  was  working  on  a  boring  bar.  My  work,  quite  a 
bit  of  it,  is  big  work,  boring  holes,  large  type  holes, 
all  different  sizes,  a  matter  of  fact,  and  it  is  a  long 
bar  that  goes  through  the  piece,  whatever  you  are 
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boring,  you  put  a  tube  in  there  and  that  goes  around 
that  part  of  the  hole,  and  we  have  to  measure  them 
holes  while  the  bar  is  in  there  with  the  caliper,  and 
we  would  have  to  hold  them  to  a  thousandth  of  an 
inch  or  less,  in  fact,  the  tolerance  on  the  drawing 
calls  for  a  half  a  thousand.  It  is  supposed  to  be  held 
to  within  half  a  thousandth  of  an  inch  so  that  my 
eyes  are  in  good  shape. 

I  don't  recall  exactly  what  happened  at  the  time 
of  the  collision  or  the  impact.  I  would  say  I  was 
driving  around  40  miles,  maybe  a  little  bit  less,  but 
I  am  sure  I  wasn't  driving  much  over  40.  I  recall 
entering  the  bridge,  and  I  recall  hugging  the  north 
railing,  and  the  next  thing  I  recall  is  after  the  ac- 
cident. The  first  thing  I  recall,  I  opened  my  eyes 
and  the  windshield  was  shattered,  and  when  I  saw 
the  withshield  was  shattered,  I  passed  right  out 
again,  and  just  opened  my  eyes  and  seen  it,  then 
I  went  right  back  out  again.  I  don't  remember  any- 
thing. The  next  thing  I  heard,  someone  say  he  had 
a  broken  leg,  and  that  is  all  I  can  remember  right 
then,  too.  I  don't  know  where  I  was,  if  I  was  in  my 
automobile  or  out  of  it  when  I  recall  that.  I  think 
I  was  in  the  automobile  yet  then,  but  I  don't  know. 
I  don't  recall  being  moved  out  of  the  automobile. 
I  don't  recall  anything  else  that  was  said  at  the 
scene  of  the  accident,  but  I  think  I  was  lying  down 
there  and  someone  mentioned  about  the  ambulance 
or  it  ought  to  be  time  for  the  ambulance  to  be  there, 
or  the  length  of  this  time  it  was  taking.  I  don't 
know  just  what  it  was.  I  can't  say  for  sure,  but  I 
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heard  someone  say,  "Here  it  comes,"  and  the  next 
thing  I  heard  was,  "They  will  be  back  in  a  minute, 
they  have  to  turn  around,"  but  that  is  very  vague; 
I  just  can  barely  remember  that.  I  can't  remember 
being  loaded  into  the  ambulance,  and  I  can't  recall 
the  trip  from  the  scene  of  the  accident  to  the  hos- 
pital in  Malta.  The  first  thing  I  recall  at  Malta 
Hospital,  I  think  I  was  being  moved,  and  some  one 
asked  me  what  my  religion  was.  I  don't  know 
whether  I  was  being  taken  out  of  the  ambulance  at 
that  time  or  not,  but  it  seems  as  though  I  was  being 
moved.  No,  when  I  became  conscious,  it  would  just 
be  a  flash  and  that  is  all,  and  then  I  blacked  out 
again,  and  I  don't  recall  being  in  the  room  at  the 
hospital;  I  don't  remember  anyone  else  that  was 
in  the  hospital  room  with  me  when  I  was  first  taken 
in  there;  I  don't  know  whether  there  was  anyone 
in  there  or  not.  I  will  tell  the  Court  the  first  thing 
that  I  recall,  the  first  day  in  the  hospital.  Well,  I 
think  it  was,  I  don't  know  just  for  sure,  but  I  think 
this  was  the  first  day ;  Dr.  Wiprud  asked  me  where 
I  hurt.  I  w^as  sleeping  and  he  had  to  wake  me  up, 
and  I  think  I  tried  to  tell  him,  but  I  couldn't  talk, 
and  I  pointed  up  to  my  right  side  where  I  had 
broken  ribs,  no,  I  mean  my  left  side,  pardon  me, 
and  those  ribs  hurt  very  much  while  I  was  con- 
scious, very  bad,  and  if  I  talked,  they  hurt  bad.  My 
breathing  hurt,  too;  I  was  unconscious,  or  I  don't 
remember  anything  right  about  that  time,  the  first 
day. 
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Q.  What  about  the  second  day  in  the  hospital, 
Mr.  Schoepski? 

A.  Well,  the  second  day,  I  think  it  was  in  the 
morning,  Mr.  Fuzesy,  he  come  in  the  room  and  he 
said  my  wife  wanted  to  know^  whether  he  should 
notify  our  daughter  about  the  accident.  Of  course, 
he  had  to  wake  me  up,  I  was  asleep,  and  I  said, 
''Yes,"  and  that  is  all  I  can  remember  at  that  time. 
I  must  have  gone  back  to  sleep  because  I  don't  re- 
member anything  else,  but  I  told  him  to  go  ahead 
and  notify  our  daughter. 

Q.  Did  you  later  hear  anything  further  about 
that? 

A.  It  was  that  evening  my  daughter  called  long 
distance,  and  I  was  taken  in — I  was  asleep  then, 
and  they  woke  me  up  and  they  connected  a  phone 
at  the  bed  and  I  talked  with  her  for  a  short  while. 
She  wanted  to  know  how  I  was  or  what  was  the 
matter,  and  I  told  her  I  had  a  broken  leg  and  that 
I  hadn't  seen  her  mother  yet  and  I  didn't  know 
what  was  the  matter  with  her,  and  I  think  I  tried 
to  say  something  else,  but  I  don't  know  what  other 
things  I  said.  It  was  too  hard  to  talk,  it  was  painful 
to  talk  at  that  time. 

Q.  Now,  do  you  remember  whether  or  not  any- 
one else  was  in  a  bed  in  your  room  at  that  time? 

A.    No. 

Q.  You  don't  know.  Were  you  in  an  oxygen  tent 
at  that  time,  if  you  know? 

A.  I  think  I  was  because  when  they  was  con- 
necting up  that  phone,  it  seems  to  me  they  had  a 
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quite  a  time  with  something  [512]  there,  and  I 
think  that  was  the  oxygen  tent,  that  covering  or 
whatever  it  was.  [513] 

(Here  follows  a  description  of  the  injuries 
sustained  by  Mr.  Schoepski  and  the  pain  and 
suffering  which  he  endured  over  the  period  of 
time  that  he  was  in  the  hospital.) 

(The  loss  of  wages  which  he  sustained  by 
reason  of  the  injuries,  his  hospital  bills,  his 
cost  of  physicians'  services  and  his  present  dis- 
ability which  is  omitted  from  this  record  for 
the  reason  that  the  appellant  is  making  no  point 
about  the  extent  of  the  damages  sustained  by 
Mr.  Schoepski  on  this  appeal.  The  damages  sus- 
tained by  Mr.  Shoepski  as  far  as  this  appeal 
is  concerned  is  entirely  irrelevant  to  the  points 
which  are  being  heard,  urged  by  the  appellant 
on  this  appeal.) 

Cross-Examination 

We  left  Williston  before  it  was  daylight.  We  had 
no  set  place  we  were  going  to  stay  that  night,  but 
we  were  directing  our  trip  towards  a  vacation  place. 
We  were  going  to  Glacier,  we  were  going  to  Glacier 
Park.  We  did  not  have  any  reservations  ahead 
or  anything  of  that  sort  that  we  were  trying  to 
make.  I  had  driven  all  the  day  before.  We  left 
Aberdeen  the  day  before  and  we  got  to  Williston 
that  night,  it  was  practically  all  day  that  I  had 
been  driving.  I  drove  all  day  the  day  before  Willis- 
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ton,  and  I  got  to  bed  early  in  Williston;  I  would 
say  about  8:30  o'clock  in  the  evening,  8:30  or  9:00 
o'clock.  It  was  after  dark  when  we  went  to  bed.  It 
would  be  Central  Standard  Time.  I  got  up  early 
in  the  morning  and  had  breakfast;  I  did  not  make 
any  stop  between  Williston  and  the  scene  of  the 
accident,  so  I  drove  continuously  then  from  that 
time  until  about  9:30  in  the  morning,  and  made  no 
stops,  and  I  had  driven  by  myself  the  entire  dis- 
tance. We  had  a  good  night's  sleep  and  I  was  not 
tired. 

I  never  got  out  to  the  scene  of  the  accident  again ; 
I  haven't  been  out  there  at  all. 

As  I  came  along  there,  I  observed  the  narrow 
bridge  sign  ahead,  and  right  before  I  came  to  that 
sign,  I  was  sort  down  a  little  knoll;  I  couldn't 
see  the  bridge  from  the  place  w^here  we  first  saw 
that  sign.  I  don't  remember  seeing  the  bridge. 

In  driving  and  coming  up  over  that  knoll  to  the 
east  where  the  sign  is,  you  see  the  bridge,  kind  of 
down  below  you,  and  I  did  see  the  bridge  a  little  bit 
below  the  level  of  when  I  was  driving,  and  the 
bridge  appears  to  be  narrow  compared  with  the 
road.  I  was  only  over  this  road  the  one  time.  I  do 
not  recall  that  the  car,  as  you  came  over  the  top  of 
that  knoll,  I  don't  recall  that  the  car  pulled  you 
towards  the  left  as  you  came  down  that  last  drive 
to  the  bridge.  I  would  say  that  the  car  did  not  pull 
me  towards  the  left,  and  as  I  was  sitting  there 
driving,  I  was  on  the  left  side  of  the  car,  and  I 
did  not  try  to  make  towards  the  center  of  the  bridge 
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to  avoid  the  north  rail;  I  tried  to  stay  as  close  as 
I  could  to  the  north  rail ;  that  is  what  I  was  watch- 
ing. I  wouldn't  say  that  I  wanted  to  miss  the  north 
rail,  too,  or  that  I  had  to  furn  a  little  bit  to  start 
with  to  miss  the  north  rail  on  the  highway,  and  I 
don't  think  my  car  pulled  me  towards  the  center 
approaching  the  bridge  I  am  talking  about. 

As  I  came  over  where  that  sign  said  "Narrow 
Bridges  Ahead"  and  I  came  up  there  down  that 
slight  grade,  I  did  see  the  Buick  ahead,  and  I  came 
up  there  on  that  slight  grade,  I  did  see  the  Buick 
approaching,  and  at  that  time  I  didn't  see  anything 
about  the  Buick,  that  is,  I  didn't  see  anything  about 
it  that  caused  me  to  be  concerned  at  that  time,  and 
as  far  as  I  can  remember,  I  didn't  see  that  Buick 
off  of  its  lane  at  any  time,  but  I  am  sure  that  I 
stayed  in  my  own  lane.  I  don't  remember  anything 
right  before  and  right  after  the  accident. 

My  judgment  and  memory  is  that  I  was  coming 
onto  the  Bridge  on  one  side,  the  Buick  was  coming 
onto  the  bridge  on  the  other  side. 

MRS.  WALTER  SCHOEPSKI 

Witness  called  on  behalf  of  the  defendant. 

My  name  is  Mrs.  Walter  Schoepski.  I  am  the  wife 
of  Walter  Schoepski,  the  cross-complainant  in  this 
case.  Mr.  Schoepski  and  I  have  been  married  a  little 
over  27  years,  and  we  reside  in  Beloit,  Wisconsin. 
I  recall  leaving  Beloit,  Wisconsin,  back  in  August, 
1955.  We  left  very  early  in  the  morning,  around 
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three  in  the  morning.  That  was  a  Saturday.  I 
wouldn't  remember  the  exact  date,  but  it  was  a 
Saturday  prior  to  the  accident,  and  we  stayed  on 
the  evening  of  August  the  29th,  1955,  in  Williston, 
North  Dakota.  We  arrived  in  Williston  the  day 
before  around  5 :30.  We  always  drove  until  my  hus- 
band got  tired  or  we  found  a  motel  that  we  wanted 
to  stop  in.  We  had  no  special  time  we  stopped ;  just 
drove  until  we  felt  like  it.  We  retired  very  early 
that  evening  at  Williston,  I  would  say  8:30  be- 
cause I  had  broken  a  toe  before  I  left  home  and 
I  was  hardly  able  to  walk,  so  we  didn't  explore  the 
town.  I  don't  know  when  we  got  up  in  the  morning, 
but  it  was  dark;  we  had  gone  to  bed  early  and  de- 
cided when  we  woke  up  and  were  both  awake,  we 
would  start.  It  was  dark  in  the  room.  I  got  up  and 
lifted  the  Venetian  blind  and  I  just  could  see  a 
streak  of  day,  it  wasn't  daylight,  and  as  long  as  we 
were  awake,  we  decided  to  start  driving ;  we  like  to 
drive  early.  We  had  breakfast  in  Williston.  It  was 
dark  enough  when  we  left  Williston  to  have  the 
lights  on  our  car,  but  I  don't  know  exactly  what 
time  it  was. 

As  to  my  recalling  the  trip  from  Williston,  North 
Dakota,  to  the  scene  of  the  accident,  I  don't  re- 
member anything  about  it.  I  don't  remember  the 
type  of  country  it  was  in,  whether  it  was  flat  or 
rolling,  I  don't  remember  a  thing.  I  have  tried  ver}^ 
hard  to  remember ;  I  thought  maybe  by  seeing  some 
of  these  pictures  of  the  scene  of  the  accident  and 
hearing  these  people  talk,  that  maybe  it  would  bring 
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it  back  to  me,  but  it  hasn't  brought  a  bit  of  it  back; 
it  is  just  gone,  that  is  all.  I  remember  leaving  Willis- 
ton,  and  I  remember  having  the  lights,  getting  in 
the  car,  and  having  the  lights  on,  but  that  is  the 
last  I  remember;  and  the  next  thing  that  I  recall, 
I  remember  someone  telling  me  that  they  were  a 
registered  nurse  and  ''We  will  take  care  of  you." 
I  have  found  out  since  who  it  was.  I  have  heard 
from  this  lady  that  was  the  registered  nurse.  She 
is  from  Oak  Harbor,  Washington.  She  was  a  tour- 
ist. She  and  her  husband  and  two  children  were 
going  east.  I  didn't  know  at  the  time  who  she  was, 
it  was  just  a  voice,  that's  all.  There  wasn't  even 
a  person  comiected  with  it,  as  far  as  my  memory 
serves  me,  and  I  don't  know^  where  I  was  at  that 
time;  I  had  no  sensation  of  being  whatsoever.  I 
don't  recall  being  taken  into  the  Malta  Hospital, 
or  who  took  me  in.  Well,  afterwards,  I  recall  being 
in  the  Malta  Hospital,  but  I  don't  remember  being 
taken  into  the  hospital  or  anything  about  my  en- 
trance to  it.  The  first  thing  I  can  really  remember 
distinctly  is  being  very,  very  nauseated  and  vomit- 
ing very  hard  because  it  was  very  painful.  I  pre- 
sume that  was  in  the  afternoon.  A  doctor  was  there 
and  I  remember  him  saying  that  "you've  got  to  get 
the  blood  out  of  your  stomach."  I  was  told  that  I 
suffered  a  concussion.  I  was  injured  in  this  accident, 
too. 

(Here  Mrs.  Schoepski  relates  her  injuries 
and  her  observation  of  the  injuries  of  her  hus- 
band and  it  omitted  from  this  record  for  the 
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reason  that  there  is  no  point  on  the  appellant's 
part  in  this  appeal  in  reference  to  the  damages 
sustained  by  Mr.  or  Mrs.  Schoepski.) 

Cross-Examination 

I  left  the  hospital  on  September  the  10th  and 
went  back  home. 

(Deposition  of  Raymond  O'Keefe.) 

Mr.  Alexander:  At  this  time,  your  Honor,  the 
defendant  desires  to  offer  in  e^ddence  the  deposi- 
tion of  the  witness  Raymond  O'Keefe  taken  before 
R.  L.  Robertson,  a  Notary  Public  for  the  State  of 
Montana,  residing  at  Great  Falls,  which  dejjosition 
was  taken  on  the  12th  of  August,  1956,  being  the 
portion  of  that  deposition  commencing  with  the 
question  on  line  6  of  page  44  and  continuing  with 
all  of  the  questions  and  answers  down  through — 
how  much  do  you  want? 

Mr.  Angland :  I  want  to  put  in  the  part  that  you 
read  to. 

Mr.  Doepker :    You  want  it  to  start  where  ? 

Mr.  Alexander:    Starting  with  line  6,  page  44. 

Mr.  Doepker:    How  far  are  you  offering  it? 

Mr.  Alexander:  Our  evidence.  We  are  going  to 
do  it  that  way.  Down  through  line  25  on  page  44, 
which,  as  I  recall,  are  the  only  questions  and  an- 
swers covered  on  the  stand.  I  may  be  [569]  mis- 
taken. 

Mr.  Alexander:  Well,  I  am  offering  the  deposi- 
tion to  show 
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The  Court:  Well,  I  will  admit  it.  I  think  that 
covers,  the  offer  covers  that  portion  that  shows 
what  his  answer  was  to  the  second  question  where 
he  says,  ''Not  for  me,  but  for  him." 

Mr.  Doepker:     Yes,  sir. 

The  Court:    Very  well,  I'll  admit  it.  [571] 

DEPOSITION  OF  RAYMOND  O'KEEFE 

Q.     Now,  what  kind  of  bottles  were  those? 

A.     Beer  bottles. 

Q.     And  about  how  many  were  there? 

A.  I  don't  know.  I  didn't  know  they  Mere  in 
there  until  that  morning. 

Q.     Have  you  any  idea  how  they  got  there? 

A.    Yes. 

Q.     How  did  they  get  there  ? 

A.  Well,  I  have  a  little  lad  at  home  that  picks 
them  up  and  when  he  was  around  these  motels  he 
thought  he  was  getting  something  given  to  him  and 
he  was  hiding  them  in  the  car  and  he  was  thinking 
he  was  going  to  sell  them,  and  I  got  in  the  back  that 
morning  and  I  found  the  bottles  when  I  got  in  to 
lay  down  and  to  move  the  blankets  over  and  sleep, 
and  I  removed  the  blankets  and  he  had  them  cov- 
ered up. 

Q.  Well,  now,  when  did  you  move  the  blankets 
to  lie  down  and  sleep? 

A.  For  him  to  lie  down  and  sleep.  It  was  for 
him  to  lie  down  and  sleep.  [44] 
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called  as  a  witness  on  behalf  of  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Angiand: 

Q.     State  your  name,  please  ?  [573] 

A.    Duncan  S.  MacKenzie,  Jr. 

Q.     Where  do  you  live'? 

A.     In  Havre,  Montana. 

Q.  And  what  business  or  profession  are  you  en- 
gaged inf  A.     Physician  and  surgeon. 

Q.  Licensed  to  practice  in  the  State  of  Mon- 
tana %  A.     Yes. 

Q.  And  practicing  your  profession  in  Havre, 
Montana '?  A.     Yes. 

Q.  What  has  your  education  been  leading  up  to 
your  practice  of  medicine,  Doctor? 

A.  I  received  my  M.D.  Degree  at  the  University 
of  Minnesota  in  1936.  I  had  a  year  of  internship, 
a  year  of  residency,  practiced  two  years  and  eight 
months,  five  years  in  the  army,  and  ten  and  a  half 
years  practice  since  the  army. 

Q.    And  has  that  been  a  general  practice'? 

A.     General,  yes.  [574] 

Q.  Dr.  MacKenzie,  this  does  not  have  to  do  with 
the  examination  of  Mr.  Schoepski,  but  I  wanted  to 
ask  you  another  question.  Is  it  possible,  or  is  there 
a  medical  explanation  for  a  person  who  has  been  in 
a  serious  automobile  accident,  who  has   been  un- 
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conscious  for  several  hours,  who  has  suffered  a  con- 
cussion, to  forget  events  immediately  before  a  par- 
ticular incident  that  caused  the  concussion  and  the 
unconsciousness;  is  there  a  medical  explanation  for 
that  condition^ 

A.  I  don't  feel  that  I  am  qualified  to  try  to  ex- 
plain it  other  than  I  am  convinced  in  my  own  mind 
that  it  does  happen  at  times. 

Q.    What  do  you  call  HI  A.    Amnesia. 

Q.     Retrograde  amnesia? 

A.     Retrograde  amnesia,  yes.  [578] 

(Witness  excused.) 

The  Court :     Any  more  witnesses  ? 

Mr.  Alexander:  The  defendant  and  counter- 
claimant  rests,  except  for  the  testimony  of  the  wit- 
ness Mabel  Keough. 

The  Court:    Very  well,  any  rebuttal. 

Mr.  Doepker :     Yes,  your  Honor.  [579] 


298  Stephen  Granat,  etc. 

MRS.  MABEL  KEOUGH 

called  as  a  witness  on  behalf  of  the  defendant. 

My  name  is  Mrs.  Mabel  Keough.  I  reside  at  the 
present  time  in  Great  Falls.  I  have  resided  in  Great 
Falls  since  a  year  ago  in  August.  I  formerly  resided 
in  Glasgow  in  August,  1955,  and  I  was  employed  in 
Glasgow  in  August,  1955;  I  worked  in  the  Delux 
Cleaners  in  Glasgow.  Worked  in  the  Delux  Clean- 
ers approximately  about  3  years.  During  August, 
1955,  the  nature  of  my  work  was  that  I  was  the  de- 
livery girl  in  Glasgow  and  that  I  had  a  route  going 
from  Glasgow  to  Malta,  and  on  that  route,  I  made  the 
trip  from  Glasgow  twice  a  week.  I  had  drove  over 
that  route  about  three  times.  I  had  just  started  it. 
We  had  just  started  the  route  in  August,  1955. 
There  was  a  vehicle  that  I  used  in  the  delivery 
route  from  Glasgow  to  Malta.  I  drove  a  panel 
wagon.  It  was  a  GMC.  It  was  orchid  on  the  bottom 
and  white  on  top,  trimmed  in  black.  It  had  one  seat, 
the  driver's  seat.  Well,  there  was  windows  on  both 
sides  of  it  and  there  was  a  tall  window  in  the 
door  in  the  back  where  I  put  the  laundry.  Well, 
by  my  driver's  seat  and  my  right-hand  side  on  the 
other  door,  there  were  windows  and  behind  that 
window  to  the  rear  of  the  panel,  it  was  plain,  that 
is  where  we  had  our  writing  on  it,  there  was  no 
windows  there,  it  was  solid. 

I  came  upon  an  accident  at  a  bridge  some  12 
miles  east  of  Malta  August  the  30th,  1955.  Yes,  I 
did,  and  when  I  came  on  that  accident,  I  was  on 
one  of  my  regular  routes  to  Malta.  I  left  Glasgow 
that  morning,  I  figured  it  was  about  7:30,  and  I 
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stopped  at  Hinsdale  and  picked  up  laundry  and 
then  I  started  off  for  Malta,  from  Hinsdale  to 
Malta.  I  don't  have  any  idea  when  I  left  Hinsdale. 
I  just  stopped  in  a  cafe  and  they  had  the  laundry 
ready  and  I  picked  it  up  and  I  left  again,  and  that 
was  about  29  miles  from  Glasgow.  I  do  not  know 
how  far  it  was  from  Hinsdale  to  the  place  where  I 
saw  the  accident.  I  was  proceeding  west  on  High- 
way U.S.  No.  2.  My  speed  from  Hinsdale  to  the 
place  of  the  accident  was  40  to  45  miles  per  hour. 

Q.  When  did  you  see  any  vehicle  ahead  of  you 
proceeding  westerly  on  U.S.  Highway  2  that  morn- 
ing in  the  vicinity  of  the  bridge? 

A.  The  only  car  I  can  remember  is  when  I 
came  over  the  knoll,  the  hill  behind  the  bridge  there, 
I  saw  a  light  colored  car. 

Q.  And  was  that  light  colored  car  eventually  in- 
volved in  some  unusual  event?  A.     Yes. 

Q.     When  you  came  over  the  knoll  of  the  hill? 

A.    Yes. 

Q.  And  at  that  time,  did  you  see  any  other 
vehicle  coming  from  the  east  and  proceeding — or 
coming,  rather,  from  the  west  and  proceeding  east? 

A.  Well,  in  my  mind  I  figured  I  did,  I  don't 
know  if  it  is  the  truth  or  not.  I  figured  I  had  seen 
the  Buick,  but  I  can't  tell  whether  it  was  the  truth 
or  not.  It  is  a  muddle  in  my  mind,  I  would  say. 

Q.  Now,  this  light  colored  car  that  was  ahead 
of  you,  on  which  side  of  the  road  was  it  [591]  pro- 
ceeding ? 


300  Stephen  Granat,  etc. 

(Testimony  of  Mrs.  Mabel  Keough.) 

A.  It  was  on  the  right  side  of  the  road,  my  own 
side. 

Q.  Can  you  tell  the  Court  about  how  fast  it  was 
going?  A.     No. 

Q.  What  did  you  do  when  you  came  over  the 
brow  of  the  hill? 

A.  There  was  a  station  wagon  that  came  up  be- 
hind me,  and  he  honked  his  horn  and  was  going  to 
pass  me,  and  I  saw  this  light  colored  car  in  front 
of  me,  and  I  put  on  my  brakes. 

The  Court:     You  what? 

A.  I  put  on  my  brakes  and  slowed  down,  and 
that  is  when  the  accident  happened. 

Q.  Now,  this  knoll  that  you  speak  of,  is  there 
anything  there  that  will  identify  the  knoll  that  you 
refer  to? 

A.  It  has  a  sign  there  that  says,  ''Narrow 
Bridges,"  and  it  has  so  many  miles  ahead.  I  don't 
know  how  many  miles  it  was. 

Q.  When  this  car  honked  and  went  to  pass  you, 
where  were  you  when  you  started  to  slow  down, 
with  reference,  let  us  say,  to  the  bridge,  or  the 
knoll  or  the  signs? 

A.  Well,  it  was  on  top  of  the  hill,  it  was  going- 
downward  on  the  knoll. 

Q.  Am  I  correct  that  you  had  just  started  down 
when  you  started  to  stop?  A.    Yes. 

Q.    Did  you  come  to  a  complete  stop? 

A.     I  did. 

Q.     And   when   you    came   to    a    complete    stop, 
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where  was  this   [592]   light  colored  car  ahead  of 

you? 

A.  I  believe  it  was  approaching  the  bridge.  I 
don't  know  if  it  was  on  the  bridge  or  approaching 
it,  I  cannot  remember. 

Q.  And  what  can  you  tell  the  Court  as  to  where 
it  was  with  reference  to  the  right  or  left  hand  side 
of  the  road? 

A.     Well,  it  was  on  the  right  side  of  the  road. 

Q.     Did  something  happen  shortly  thereafter? 

A.     Yes,  it  did. 

Q.     AVill  you  just  tell  the  Court  what  happened? 

A.  Well,  the  only  thing  that  I  can  remember 
that  is  clear  in  my  mind  is  I  saw  the  Buick  sway 
and  kind  of  hit  the  bridge,  and  then  it  just  swove 
out  and  hit  into  the  barrow  pit  on  the  north  side. 

Q.     On  which  side? 

A.     On  the  north  side  of  the  road. 

Q.  At  that  time  that  the  Buick  swerved  and 
came  across  to  the  north  side  of  the  bridge,  was  the 
Pontiac  on  the  bridge?  A.     Yes. 

Q.  And  where  was  the  Pontiac  at  that  time  with 
reference  to  its  side  of  the  road? 

A.    It  was  on  its  own  side. 

Q.  On  its  own  side  of  the  road.  Can  you  tell  the 
Court  anything  about  the  speed  of  what  you  have 
described  as  the  Buick  automobile  as  it  swerved 
across  the  road  into  the  barrow  pit  to  the  [593] 
north?  A.     No,  I  couldn't. 

Q.     Well,  can  you  tell  the  Court  about  the  for- 
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ward  progress,  or  the  speed  of  the  Pontiac  at  that 

time? 

A.  Well,  when  they  hit,  or  however  they  did  hit, 
the  Pontiac  just  stopped.  It  didn't  proceed,  I  mean 
it  juvst  stopped. 

Q.     It  just  stopped?  A.     Yes. 

Q.  That  would  be — what  direction  would  that  be 
the  Pontiac  had  been  proceeding? 

A.     Going  west. 

Q.    And  it  ceased  going  west?  A.    Yes. 

Q.  And  at  this  time,  I  take  it,  you  were  at  a 
stop?  A.     Yes,  I  was. 

Q.     On  the  knoll?  A.     Yes. 

Q.  And  were  you  higher  or  lower  than  the 
bridge  where  the  collision  occurred? 

A.     I  would  be  higher  than  the  bridge. 

Q.  Can  you — of  course,  the  Court  is  pretty  well 
familiar  with  this  scene,  but  can  you  give  him  an 
idea  of  your  visibility  ahead,  or  your  ability  to  see  ? 

A.  Well,  you  couldn't  see  the  bridge  until  you 
got  on  top  of  the  knoll,  I  mean,  you  wouldn't  have 
known  it  was  there. 

Q.  But  then  when  you  do  get  to  the  knoll  and 
at  the  place  [594]  where  you  were  stopped 

A.     You  can  see  the  bridge. 

Q.  Were  you  looking  up  or  down  at  the  bridge 
from  your  stopped  position? 

A.     You  mean  if  I  could  see  the  bridge? 

Q.  Well,  I  am  speaking  now  of  the  time  when 
you  had  come  to  a  stop  and  had  passed  over  the 
knoll,  as  I  understand  it.  A.     Yes. 
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The  Court:  Was  the  bridge  down  hill,  or  on  the 
level  with  you,  or  up  hill? 

A.     No,  it  would  be  going  down  hill. 

Q.  When  the  collision  occurred  and  the  Buick 
swerved  into  the  barrow  pit,  what  did  you  do  then 
with  respect  to  the  vehicle  you  were  driving? 

A.  Well,  after  the  Buick  had  went  down  into 
the  barrow  pit,  I  drove  up  to  where  the  Buick  was, 
and  I  got  out. 

Q.  Now,  when  the  Buick  went  into  the  barrow 
pit,  were  there  an}^  unusual  sounds  that  you  heard  ? 

A.     Just  the  thud. 

Q.  Was  there  anything  in  the  way  of  dust  or 
dirt?  A.     Yes,  there  was. 

Q.     Well,  tell  the  Court  what  there  was? 

A.  Well,  when  it  hit  the  barrow  pit,  I  mean 
there  was  dirt  and  dust  flew  up. 

Q.  Well,  I  believe  you  told  me  then  you  drove 
up  and  stopped?  [595]  A.     Yes. 

Q.     What  did  you  do  then  that  you  recall? 

A.  I  got  out  of  the  panel  wagon,  and  I  went 
around  in  front,  and  a  man  brought  two  small  chil- 
dren up  to  me. 

Q.  Did  you  at  any  time  go  down  into  the  bar- 
row pit?  A.     No,  I  didn't. 

Q.  And  what  did  you  do  with  respect  to  the  two 
small  children? 

A.  I  got  some  dirty  laundry  out  of  my  panel 
Avagon — they  were  sheets — and  I  laid  them  down  on 
the  ground  and  I  rolled  them  up  so  they  would  have 
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padding  for  their  heads,  and  I  laid  them  in  front  of 

my  panel  wagon. 

Q.  Did  you  observe  the  people  in  the  light 
colored  car?  A.     No,  I  didn't. 

Q.  Well,  were  there  some  injured  people  that 
you  know  of? 

A.  Well,  I  heard  later  there  was,  I  mean  I 
didn't  go  up  to  the  car  at  all. 

Q.     You  didn't  go  up  to  the  light  colored  car? 

A.     No. 

Q.  Did  you  ever  find  out  what  make  the  light 
colored  car  was  while  you  were  there? 

A.     Yes,  I  found  out  later  it  was  a  Pontiac. 

Q.  I  take  it  then  you  didn't  see  the  people  in 
that  Pontiac  removed?  A.     No,  I  didn't. 

Q.  Or  do  you  know  where  they  were  taken,  if 
they  were  [596]  removed?  Did  you  see  them  along 
the  highway  there  or  on  the  bridge? 

A.     No,  I  didn't. 

Q.  How  about  the  man  that  came  up  from  the 
Buick,  could  you  describe  him? 

A.  He  was  a  tall  man,  I  wouldn't  know  how  tall 
he  was,  and  he  was  slender. 

Q.  And  did  he — ^was  there  anything  about  him  to 
indicate  he  had  been  in  an  accident? 

A.     Yes,  he  was  bleeding  from  the  forehead. 

Q.  Did  you  observe  what  that  man  did  with  re- 
spect to  anything  that  was  in  the  car  at  any  time? 

A.    Well,  he  threw  bottles. 

Q.    And  what  sort  of  bottles  were  those? 
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A.    Well,  I  thought  they  were  beer  bottles. 

Q.    And  could  you  tell  me  where  he  threw  them? 

A.  He  went  up  in  front  of  the  car,  and  he  threw 
them  kind  of  up  on  the  slope  of  the  hill. 

Q.     Is  there  a  fence  anywhere  along  there? 

A.    I  believe  there  is  someplace  in  there. 

Q.  I  was  wondering  whether  these  bottles  might 
have  been  thrown  somewhere  with  respect  to  the 
fence  ? 

A.  Well,  I  don't  have  that  clear  in  my  mind,  I 
mean  I  can't  remember.  I  know  he  threw  them  up 
towards,  by  the  fence,  or  some  place,  I  remember  a 
fence,  but  I  can't [597] 

Q.  Right  after  the  collision  when  the  Buick  had 
come  to  a  rest  in  the  barrow  pit  with  this  dust, 
were  there  other  men  there  that  you  saw? 

A.     Yes. 

Q.     How  many? 

A.  I  couldn't  say,  there  was  quite  a  few  men 
there.  Oh,  it  was  a  little  while,  but  there  was  a  lot 
of  people  around. 

Q.  Well,  I  was  directing  this  particular  ques- 
tion to  the  time  immediately  after  the  collision  had 
occurred. 

A.  There  was  a  man  that  got  of  a  station  wagon 
that  was  pulled  opposite  me,  that  would  be  on  the 
south  side  of  the  road.  He  was  pulled  opposite  me. 

Q.  And  was  there  any  other  men  there  imme- 
diately? A.    No. 

Q.  Could  you  describe  this  other  man  to  me  as 
to  age?  A.     No,  I  couldn't. 
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Q.    Was  lie  taU? 

A.  I  remember  he  was  short  and  stout.  I 
couldn't  estimate  his  age  or  anything. 

Q.  How  about  his  hair,  do  you  know  if  he  had 
a  hat  on?  A.     I  believe  he  had  a  hat. 

Q.  How  long,  do  you  know,  or  would  you  say 
you  remained  there  at  the  scene  of  the  accident? 

A.  Oh,  I  couldn't  say,  it  was  quite  some  time, 
but  I  couldn't  estimate  it.  [598] 

Q.  While  you  were  there,  did  any  officers  come, 
highway  patrolmen,  sheriffs? 

A.  No,  I  didn't  see  any,  or  they  didn't  talk  to 
me. 

Q.  Did  you — when  you  left  the  place  of  the  acci- 
dent, do  you  know  whether  persons  had  been  taken 
to  the  hospital  before  you  left? 

A.     No,  I  didn't. 

Q.     You  didn't  see  them  leave?  A.     No. 

Q.  What  was  your  attention  directed  to  during 
th6  time  immediately  after  the  accident? 

A.  It  was  to  the  two  small  children,  I  never  left 
them. 

Q.  And  am  I  correct  that  that  is  about  all  you 
gave  attention  to?  A.     Yes. 

Q.     Where  were  the  children  eventually  taken? 

A.     They  were  taken  to  the  hospital  in  Malta. 

Q.     And  who  took  them?  A.     I  did. 

Q,     In  your A.     Panel  wagon. 

Q.  While  you  were  there,  do  you  recall  the  am- 
bulance having  come? 

A.     Well,  the  little  nurse  that  rode  in  with  me, 
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she  came  and  asked  me  if  I  would  come  and  help 
her  clean  the  blood  off  [599]  the  man  that  was  in 
the  Buick. 

Q.     And  at  what  place  was  that? 

A.     That  was  in  the  hospital. 

Q.     In  Malta?  A.     In  Malta. 

Q.  I  am  referring  now  to  the  scene  of  the  acci- 
dent, whether  you  recall  the  ambulance  being  out 
there  while  you  were  there? 

A.  Yes,  he  come  over  and  said  that  somebody 
had  said  that  there  was  a  woman  over  there  that 
needed  attention,  and  there  was  a  man  spoke  up 
and  said,  ''You  don't  need  to  bother  about  her,  she 
is  dead,"  but  I  don't  know  who  he  took  in  with 
him. 

Q.  The  man  who  said  that,  was  he  a  man  that 
you  had  seen  there  before? 

A.     Yes,  he  was  the  short  man  with  a  hat  on. 

Q.     Was  that  the  same  man  that 

A.  It  was  the  same  man  that  I  thought  was  driv- 
ing the  station  wagon? 

Q.  Do  you  know  how  many  station  wagons  there 
might  have  been  there  at  the  east  end  of  the  bridge  ? 

A.  No,  that  is  the  only  one  I  saw  was  the  one 
that  was  parked  opposite  me. 

Q.  When  you  were  requested  to  take  the  chil- 
dren into  Malta,  your  panel  was  still  on  the  east 
end  of  the  bridge?  A.     Yes. 

Q.  How  did  you  then  proceed  across  the  bridge, 
if  you  will  tell  [600]  the  Court  that. 

A.     There  was  a  man  standing  by  the  Pontiac 
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and  one  standing  on  the  south  side  of  the  bridge 

there,  and  they  directed  me  through. 

Q.     And  you  drove  your  panel  through? 

A.    Yes. 

Q.  Did  you  stop  at  the  west  end  of  the  bridge 
before  you  proceeded?  A.     No. 

Q.  And  you  drove  then  from  the  bridge  on  into 
Malta  I  A.    Yes,  I  did. 

Q.  When  you  got  to  Malta,  will  you  tell  the 
Court  whether  you  found  any  other  people  who  had 
been  in  the  accident  at  the  hospital  ? 

A.     There  was  a  lady  and  a  man  there. 

Q.     And  were  they  receiving  attention  there? 

A.     Yes,  they  were. 

Q.  Do  you  know  what  their  names  were,  or  did 
you  learn  who  they  were? 

A.  Later  on  I  did,  it  was  Mrs.  Schoepski  and 
Mr.  O'Keefe. 

Q.     Did  you  see  Mr.  Schoepski  at  any  time? 

A.     No. 

Q.  Going  back  to  the  time,  Mrs.  Keough,  when 
the  collision  occurred  and  the  Buick  came  across 
the  road,  can  you  tell  the  Court  the  speed  of  the 
Buick,  slow  or  fast,  or  give  him  any  [601]  idea? 

A.  Well,  I  thought  it  was  going  fast,  just  the 
way,  the  impact  of  the  ditch  when  he  hit  it.  It  just 
stopped  and  dust  and  dirt  and  stuff  flew.  It  just 
stood  still  when  it  hit,  but  it  swerved  so  fast 
in  front  of  me. 

Q.  When  that  happened,  you  were  back  on  the 
hill?  A.     Yes. 
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Q.  And  it  was  later — do  you  know  how  much 
later  it  was  again,  how  soon  it  was  before  you 
pulled  up? 

A.  Well,  after  the  Buick  hit  the  ditch,  I  drove 
up. 

Q.     Immediately'?  A.     Yes. 

Mr.  Alexander:     You  may  cross-examine. 

'  Cross-Examination 
By  Mr.  Doepker: 

Q.  Mrs.  Keough,  the  vehicle  that  you  were  driv- 
ing on  that  morning,  you  say,  was  a  panel  car,  was 
it?  A.     Yes. 

Q.    And  you  gave  the  type  as  a  GMC,  was  it? 

A.     Yes. 

Q.  It  would  be  the  normal  delivery  type,  is  that 
correct?  A.     Yes,  it  was. 

Q.  And  where  was  the  seat,  the  driver's  seat 
with  respect  to  that  panel,  was  it  inside  the  panel 
also?  [602]  A.     Yes. 

Q.  That  is,  the  body  of  the  cleaner  wagon  that 
you  were  driving,  or  the  cleaner  truck  that  you  were 
driving,  comprised  this  panel  which  was  enclosed 
on  both  sides  and  had  windows  to  the  back  and  sides 
besides  the  windshield,  is  that  right  ?  A.     Yes. 

Q.     It  was  all  enclosed  in  one  vehicle? 

A.    Yes,  it  was. 

Q.  And  you  were  driving  along  there  coming 
up  to  this  sign  you  have  described  to  the  Court  and 
to  us  here  in  a  westerly  direction,  weren't  you? 
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A.    Yes. 
.  Q.     And  approaching  the  sign  that  was  on  the 
north  side  of  the  road  that  said  something  about 
some  narrow  bridges  ahead,  correct?  A.     Yes. 

Q.  Now,  fixing  your  time  now  as  you  are  com- 
ing up  that  hill,  you  would  not  be  able  to  see  the 
bridge,  would  you,  until  you  got  up  to  about  where 
that  sign  was,  or  at  least  where  the  sign  was,  right? 

A.     Yes,  it  would  be  on  top  of  the  knoll. 

Q.  Then  after  you  reached  that  sign  would  be 
the  first  chance  that  you  could  see  down  to  the 
bridge,  is  that  correct?  A.     Yes. 

Q.  Now,  then  you  finally  reached  this  point  to 
the  top  of  [603]  that  knoll,  didn't  you,  headed  west? 

Q.     You  came  up  to  that  point?  A.     Yes. 

Q.  Now,  then,  at  any  of  that  time  we  are  now 
talking  about,  from  the  bottom  of  the  hill  to  the 
east,  up  until  the  time  you  get  to  the  knoll,  at  any 
of  that  time,  was  there  a  station  wagon  between  you 
and  that  Pontiac?  A.     No. 

Q.  And  after  you  got  to  the  top  of  the  knoll 
of  that  hill,  and  was  looking  down  towards  the 
bridge,  was  there  a  station  wagon  between  you  and 
that  bridge  on  that  morning? 

A.     You  mean  in  front  of  me? 

Q.     In  front  of  you,  yes.  A.     No. 

Q.  I  believe  you  testified  that  as  you  came  up 
to  that  knoll  where  you  could  obsei*ve  the  bridge, 
and  as  you  were  coming  up  to  the  top  of  it,  there 
was  some  car  following  you  that  honked  the  horn 
indicating  that  they  intended  to  pass? 
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A.     Yes 

Q.     That  car  never  did  pass,  did  it? 

A.     It  didn't  pull  in  in  front  of  me. 

Q.  Well,  that's  what  I  mean.  And  the  accident 
happened,  then,  while  the  car  was  coming  behind 
you,  didn't  it,  that  station  wagon  was  coming  be- 
hind your  panel  job  when  the  accident  [604]  hap- 
pened, isn't  that  your  memory  of  it? 

A.  No,  he  started  to  go  around  me.  He  honked 
his  horn,  and  he  started  to  go  around  me. 

Q.     Yes. 

A.  And  I  w^as  paying  attention  to  him  and  the 
light  colored  car  in  front  of  me.  I  don't  know  if  he 
pulled  back  behind  me  or  what  he  did,  but  he 
didn't  stay  in  front  of  me. 

Q.  At  any  rate,  he  was  honking  to  pass  you  as 
you  got  up  to  that  knoll,  didn't  he? 

A.     He  was. 

Q.  And  as  far  as  you  were  concerned,  at  no 
time,  did  that  panel  car  come  between  you  and  the 
Pontiac,  did  it?  A.     No. 

Q.  So  that  you  were  the  first  and  only  car  on 
that  occasion  that  was  directly  behind  that  Pon- 
tiac, weren't  you?  A.     Yes. 

Q.  Now,  can  you  give  the  Court  your  best  recol- 
lection of  approximately  when  this  panel  truck,  or 
this  station  wagon,  reached  a  point  opposite  you, 
compared  to  the  time  of  the  accident? 

A.  You  mean  compared  to  the  time  that  I 
pulled  up? 
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Q.    No.  You  know  when  the  collision  took  place  ? 

A.    Yes. 

Q.    You  remember  that?  A.     Yes.  [605] 

Q.  At  that  time,  you  had  come  over  the  brow  of 
the  hill,  had  you  not?  A.     Yes. 

Q.  Because  you  saw  the  Pontiac  going  ahead  of 
you,  didn't  you?  A.    Yes. 

Q.  Now,  then,  with  reference  to  that  collision, 
when  did  that  station  wagon  reach  the  brow  of 
that  hill  to  the  best  of  your  memory? 

A.     I  just  can't  answer  that,  I  don't  know. 

Q.  Well,  can  you  do  it  this  way?  You  brought 
your  car  to  a  stop,  didn't  you?  A.     Yes. 

Q.  And  before  you  brought  your  car  to  a  stoj), 
this  station  wagon  apparently  had  honked  to  go 
past  you,  hadn't  it?  A.     Yes. 

Q.  And  then  you  iinally  pulled  down  after  the 
Buick  had  swerved  ahead  of  you  and  w^ent  into  the 
barrow  pit,  you  finally  pulled  down  further,  didn't 
you?  A.     Yes. 

Q.  And  then  you  got  out  of  your  car,  didn't 
you?  A.     Yes. 

Q.  And  as  you  got  out  of  your  car,  where  was 
the  man  in  the  station  wagon,  what  was  he  doing, 
the  man  in  the  station  wagon?  [606] 

A.  The  station  wagon  was  pulled  on  the  oppo- 
site side  of  the  road. 

Q.  He  was  not  on  the  north  side  of  the  road, 
was  he? 

A.    No,  he  was  on  the  south  side  of  the  road. 
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Q.  He  was  on  the  south  side  of  the  road,  and  did 
you  get  out  first,  or  did  you  and  he  get  out  about 
the  same  time  of  your  respective  vehicles,  this  little 
short  heavy  set  fellow? 

A.  I  can't  recall,  I  really  can't  recall  if  he  was 
out  first  or  not. 

Q.  But  you  didn't  get  out  until  after  you  had 
stopped  kind  of  at  the  top  of  the  hill,  and  then 
after  the  Buick  went  into  the  barrow  pit,  you 
pulled  up A.     Yes. 

Q.  Until  that  time  you  didn't  get  out  of  your 
car,  did  you?  A.     No. 

Q.  And  the  station  wagon  pulled  up  aside  of 
where  you  last  stopped,  where  you  finally  pulled 
up  opposite  the  Buick?  A.     Yes. 

Q.  And  that  is  where  the  station  wagon  came 
up,  wasn't  it? 

A.  Yes,  but  I  can't  say  if  it  was  there  before  I 
pulled  up  or  not,  I  mean  I  cannot  remember. 

Q.  You  don't  remember  that  detail,  is  that 
right  ?  A.     No. 

Q.  But  you  do  know  as  you  were  coming  to  that 
knoll  and  to  the  top  of  that  hill  that  he  was  honk- 
ing his  horn  to  pass  you,  [607]  don't  you? 

A.    Yes. 

Q.  It  was  not  until  you  got  to  the  top  of  the 
hill  that  you  saw  the  cars  down  in  there  by  the 
collision,  was  it?  A.     No. 

Q.  You  had  to  be  on  the  knoll  before  you  could 
see  down  there,  didn't  you?  A.     Yes. 
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Q.  I  show  you  a  photograph  that  is  numbered, 
it  has  a  nimiber  on  the  photograph,  No.  3.  I  be- 
lieve it  is  one  of  a  series  of  photographs  which 
comprise  Plaintiffs'  Exhibit  No.  4.  Now,  do  you 
recognize  that  scene,  Mrs.  Keough?  A.     I  do. 

Q.     And  what  is  it  that  you  see  there? 

A.     It  is  a  Pontiac. 

Q.  And  is  that  the  position  that  you  recall  that 
Pontiac  to  be  in  from  the  place  that  you  were  up 
on  the  knoll  of  the  hill? 

A.     No,  before  the  accident  happened,  no. 

Q.  Before  the  accident  happened,  it  was  pro- 
ceeding in  that  direction?  A.     Yes. 

Q.  But  that  was  the  position  after  the  accident, 
at  least,  wasn't  it? 

A.     Yes,  as  I  remember  it.  [608] 

Q.  As  you  remember  it.  Now,  would  that  also 
be  true  looking  at  this  Pontiac  as  shown  by  Pic- 
ture No.  4  of  Plaintiffs'  Exhibit  4,  looking  easterly? 

A.  Well,  I  never  did  see  it  looking  this  way,  I 
mean  this  would  be  the  way  that  I  went  by  it.  I 
never  went  up  to  it. 

Q.  You  never  got  out  of  your  car  and  went  back 
to  look  at  it  to  get  that  view,  is  that  right  ? 

A.     No,  I  did  not. 

Q.  But  you  did  go  by  the  Pontiac.  I  presume 
that  when  you  went  by,  that  fender  wasn't  laying 
in  the  highway?  A.     No,  it  wasn't. 

Q.  But  there  was  a  man  that  stood,  as  you  say, 
on  the  left  side  of  the  Pontiac,  and  a  man  at  the 
bridge  that  guided  you  through,  is  that  right? 
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A.    Yes. 

Q.  And  you  were  the  first  one  through,  weren't 
you?  A.     I  believe  I  was. 

Q.  You  were  the  first  one  that  went  through 
after  that  accident?  A.     Yes. 

Q.  I  call  your  atteniton  to  Photograph  No.  7 
and  I  ask  you  to  state  whether  or  not  the  sign  at 
the  right-hand  side  there  is  the  sign  to  which  you 
refer  as  being  at  the  top  of  the  knoll  ? 

A.     Yes.  [609] 

Q.  Now,  further  please,  can  you  tell  the  Court 
with  respect  to  Photograph  No.  12  of  Plaintiff's 
Exhibit  4  where  it  was  that  you  pulled  up  your 
panel  delivery  truck  and  stopped? 

A.      I  was  stopped  in  here  (indicating). 

Q.  You  are  now  indicating  that  you  stopped  at 
approximately  the  point  where  there  is  a  wrecker 
stationed  on  the  north  side  of  the  road,  is  that 
right? 

A.  That  was  my  last  stop,  right  by  the  Buick 
here. 

Q.  Yes,  all  right.  And  the  position  of  your  car 
then  would  be  approximately  like  the  place  that  the 
wrecker  is  in  that  photograph,  only  you  are  headed 
west,  aren't  you?  A.     Yes. 

Q.  And  that  would  be  with  reference  to  the 
Buick  in  the  ditch,  is  that  right? 

A.    Yes. 

Q.  Now,  as  T  understand  it,  across  the  road  on 
the  south  side,  as  you  got  out  of  your  panel,  that 
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station  wagon  had  pulled  up  on  the  opposite  side, 

is  that  right? 

A.     Yes,  he  was  over  in  here  (indicating). 

Q.  And  you  don't  remember  just  exactly  when 
it  was  that  he  arrived  there  ?  A.     No. 

Q.     Whether  he  arrived  at  the  same  time  or  not? 

A.     No. 

Q.  But  you  do  know  he  honked  to  go  around 
you  before  you  got  [610]  to  the  top  of  the  hill? 

A.    Yes. 

Q.  Is  that  right,  and  to  where  you  could  see 
down  to  the  bridge? 

A.  Well,  it  was  on  top  of  the  knoll  of  the  hill 
when  he  was  honking  to  go  around  me. 

Q.  He  hadn't  gone  around  you  yet  at  the  top 
of  that  knoll,  had  he?  A.     No. 

Q.  Now,  as  I  recall  now,  your  testimony  to  the 
Court  thus  far,  you  saw  the  collision,  didn't  you, 
you  saw  the  cars  come  together?  A.    Yes. 

Q.  But  you  wouldn't  be  in  a  position  to  say 
whether  they  were — with  reference  to  the  different 
sides  of  the  bridge  just  where  they  did  come  to- 
gether, would  you?  A.    No. 

Q.  And  you  also  say  that  after  the  Buick  went 
down  into  the  barrow  pit  that  you  brought  your  car 
up  there  and  came  to  a  stop  and  then  with  refer- 
ence to  that  time,  when  was  it  that  a  man  came  up 
there  with  two  children? 

A.  After  I  got  out  and  walked  around  in  front 
of  the  panel  wagon,  he  was  bringing  the  two  chil- 
dren up  to  me,  and  he  gave  them  to  me. 
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Q.  You  since  know  who  that  man  was,  don't 
you?  [611] 

A.     Yes. 

Q.     And  that  was  Mr.  O'Keefe,  wasn't  it? 

A.     Yes. 

Q.  In  what  manner  did  Mr.  O'Keefe  bring  those 
children  up  from  the  Buick? 

A.  I  don't  know  which  one  it  was,  but  he  had  one 
by  the  hand,  and  the  other  one  was  coming  by  itself, 
but  I  don't  recall  whether  it  was  the  boy  or  the  girl. 

Q.  All  right,  now,  then,  as  Mr.  O'Keefe  came  up 
from  the  Buick  and  brought  the  children  up  there, 
up  imtil  that  time,  nobody  else  had  been  down  to  the 
Buick,  had  they,  that  you  recall  ?  A.     No. 

Q.  At  any  rate,  there  was  nobody  else  bringing 
any  children  up  ? 

A.  No,  it  was  the  man  I  later  heard  was  Mr. 
O'Keefe. 

Q.  And  then  after  Mr.  O'Keefe  brought  those 
children  up  and  you  placed  them  there  by  the  side 
of  your  panel  truck,  did  they  ever  go  back  to  the 
car,  the  children  ?  A.     No. 

Q.  And  they  stayed  with  you  the  entire  time 
from  the  time  they  were  brought  up,  is  that  correct  ? 

A.    Yes. 

Q.  And  then  you  brought  those  children  into  the 
hospital,  didn't  you?  [612]  A.     Yes. 

Q.  And  between  the  time  that  Mr.  O'Keefe 
brought  them  up  to  you,  and  the  time  you  brought 
them  to  the  hospital,  they  didn't  go  back  down  to 
the  Buick,  did  they?  A.    No. 
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Q;.  And  no  other  man  brought  them  up  once  or 
twice  besides  Mr.  O 'Keefe  ?  A.     No. 

Mr.  Doepker :     That  is  all,  your  Honor. 

Redirect  Examination 
By  Mr.  Alexander : 

Q.  I  am  not  too  clear,  Mrs.  Keough,  as  to  where 
you  were  on  the  highway  when  the  station  wagon 
went  past  you.  This  photograph  which  Mr.  Doepker 
showed  to  you,  and  which  is  Photograph  No.  7,  how 
far  along  that  scene  would  you  have  been,  approxi- 
mately, when  the  station  wagon  went  to  pass,  can 
you  point  that  out  to  the  Court  ? 

A.  I  believe  it  was  after  I  had  went  by  the  sign, 
but  like  I  say,  I  don't  know  for  sure.  I  believe  it 
was  after  I  went  by  the  sign,  I  believe  it  was  past 
the  sign  and  he  come  up  behind  me  and  he  honked 
his  horn,  and  he  pulled  around  and  went  by,  but  he 
didn't  pull  in  front  of  me. 

Q.  You  do  know  he  pulled  up  at  least  alongside 
of  you  ? 

A.  Yes,  he  came  out  this  way  (indicating),  but 
he  did  not  [613]  go  into  my  lane. 

Q.  Now,  can  you  tell  me  where  he  went  when  he 
pulled  up  alongside  of  you?  A.     No. 

Q.  You  don't  know  whether  he  proceeded  down 
on  the  left  hand  side  of  the  road,  or 

A.     No,  I  don't  know. 

Q.  Can  you  tell  the  Court  how  long  that  station 
wagon  remained  down  at  the — I  think  you  told  Mr. 
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Doepker  down  at  the  left  hand  side  at  the  end  of  the 

bridge  ? 

A.  I  believe  it  was  there  when  I  left  with  the 
children. 

Q.    You  think  it  was  there  when  you  left? 

A.    Yes. 

Q.     Close  to  the  bridge? 

A.  Well,  it  was  opposite  me,  I  don't  know  how 
far,  I  can't  tell  you  how  many  feet  it  was  from  the 
bridge,  but  it  was  across  from  me  on  the  other  side 
of  the  bridge. 

Q,  Now,  the  place  where  you  braked  down  and 
ultimately  came  to  the  first  stop,  could  you  tell  the 
Court  approximately  where  on  that  picture  that 
would  have  taken  place? 

A.  Well,  it  was  after  the  sign,  I  can  tell  you  that, 
but  otherwise  I  can't. 

Q.  Well,  can  you  tell  the  Court  how  far  it  would 
have  been  from  the  bridge  ?  A.     No.  [614] 

Q.  Can  you  tell  the  Court  how  far  you  pulled  up 
to  the  Buick? 

A.     No,  I  couldn't,  I  won't  estimate  that. 

Q.     Well,  was  it  some 

A.  I  could  see  the  bridge,  I  can  tell  you  that.  I 
could  see  the  bridge,  but  I  won't  estimate  how  far 
it  was. 

Q.  Well,  it  was  far  enough  that  you  felt  you 
ought  to  drive  some A.     Oh,  yes. 

Q.  You  didn't  get  out  of  your  car  and  go  to  the 
accident,  you  had  to  drive  and  did  drive  to  the 
accident  ?  A.    Yes. 
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Q.  Mr.  Doepker  also  showed  you  this  photo- 
graph, No.  3  of  Plaintiffs'  Exhibit  4,  I  believe  it  is, 
do  you  know  how  the  Pontiac  got  in  the  position 
shown  in  that  photograph  ? 

A.     Well,  what  do  you  mean  ? 

Q.  Well,  just  before  the  accident,  was  the  Pon- 
tiac facing  and  pointing  in  that  direction  ? 

A.     No,  it  was  going  straight. 

Q.     It  was  going  straight?  A.     Yes. 

Q.  Now,  do  you  know  how  the  front  end  got 
tu]*ned  at  the  angle  shown  in  the  photograph  ? 

A.     No. 

Q.     It  wasn't  going  that  way  ahead  of  you?  [615] 

A.  No,  as  far  as  I  could  see,  it  was  on  its  own 
side  of  the  road. 

Q.     And  continuing  straight  ahead? 

A.     Yes. 

Q.  Are  you  sure  that  no  car  went  across  that 
bridge  before  you  went  across  ? 

A.  No,  I  said  I  wasn't  sure,  but  I  thought  that 
I  was  the  first  one  to  go  across. 

Q.  Now,  the  man  who  was  driving  the  station 
wagon,  can  you  tell  the  Court  where  he  went  immedi- 
ately after  he  came  to  a  stop? 

A.     No,  I  cannot  recall. 

Q.     Or  what  he  did?  A.     No. 

Q.  Did  you  see  him  leave  the  scene  of  the  acci- 
dent at  all?  A.     No. 

Mr.  Alexander :     I  think  that  is  all. 

Mr.  Doepker :  There  is  one  thing  I  forgot  to  ask 
her  about,  may  I? 

The  Court :     Very  well. 


vs.  Walter  Schoepshi  321 

(Testimony  of  Mrs.  Mabel  Keough.) 
Recross  Examination 
By  Mr.  Doepker: 

Q.  With  respect  to  these  bottles  that  you  said 
were  thrown  out,  that  was  Mr.  O'Keefe  that  was 
throwing  the  bottles  out  ?  [616]  A.     Yes. 

Q.  Was  he  throwing  them  out  from  the  ground 
or  from  the  Buick,  or  do  you  remember? 

A.  He  had  some  in  his  hands,  I  don't  know  where 
he  got  them. 

Q.     I  see.  A.     He  had  them  in  his  hands. 

Q.  And  that  was  after  he  had  brought  the  child- 
ren up  to  you  ?  A.     Yes. 

Q.  Now,  did  Mr.  O'Keefe  talk  to  anybody  there 
at  that  time,  right  approximately  at  that  time,  was 
he  speaking  to  anybody? 

A.     What  do  you  mean  1 

Q.     Did  he  talk  to  anybody  there  at  the  Buick? 

A.  He  was  on  the  right  hand  side  of  the  car,  and 
he  said  to  his  wife,  he  says,  "How  are  you,"  he  says, 
"We  will  have  you  out  of  here  in  a  little  while." 

Q.  And  that  was  right  immediately  after  you  had 
the  children,  is  that  right? 

A.  Well,  I  don't  know  if  it  was  after  he  threw 
the  bottles  or  before,  but  I  remember  him  saying 
that. 

Mr.  Doepker :  I  had  overlooked  asking  her  about 
that. 

The  Court:     Is  that  all? 

Mr.  Doepker :     I  believe  it  is,  your  Honor. 

Mr.  Alexander:     That  is  all. 
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The  Court:     Step  down. 

(Witness  excused.)  [617] 

Mr.  Doepker:    May  Mrs.  Keough  be  excused? 

Mr.  Alexander:  Are  you  going  to  have  some  re- 
buttal? 

Mr.  Doepker:  Very  short,  we  have  one  witness, 
very  short. 

Mr.  Alexander :  With  reference  to  the  testimony 
of  Mrs.  Keough? 

Mr.  Doepker:  Well,  it  is  with  reference  to  the 
position  of  the  cars,  yes. 

Mr.  Angland:  Well  that  would  be  a  violation  of 
the  ruling  of  the  Court,  as  I  recall  it. 

The  Court:  Yes,  I  thought  all  the  rebuttal  and 
everything  was  in  except  for  the  testimony  of  this 
witness  and  any  rebuttal  that  was  necessary  as  a 
result  of  her  testimony.  Is  that  it? 

Mr.  Doepker :     That  is  what  this  is,  your  Honor. 

The  Court:    Very  well,  call  the  witness. 

Mr.  Alexander:  For  that  reason  I  don't  want 
Mrs.  Keough  to  be  excused  until  we  get  through 
with  him. 

The  Court:    Very  well.  [618] 

PLAINTIFFS'  REBUTTAL 
RAYMOND  O'KEEFE 

Direct  Examination 

My  name  is  Raymond  O  'Keef e :  I  have  previously 
been  sworn  in  this  case  and  following  the  collision 
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and  the  Buick  car  going  into  the  barrow  pit,  the 
farthest  I  got  away  from  the  Buick  car  on  that 
occasion  was  to  the  Pontiac,  that  is  where  the  Pon- 
tiac  is  shown  in  the  picture,  that's  the  farthest  I 
went.  I  was  removed  from  the  scene  from  the  east 
end  of  the  bridge  when  the  ambulance  got  there  and 
the  ambulance  removed  me  and  Mr.  Schoepski.  Dur- 
ing the  time  that  I  have  just  related,  there  was  no 
car  on  that  highway  that  pulled  up  within  10  or  12 
feet  of  the  Buick.  The  car  that  pulled  up  closest 
there  was  a  station  wagon,  it  would  not  be  within 
10  feet  because  the  children  were  back  10  feet  east 
of  the  bridge.  I  never  got  out  of  the  front  door  when 
I  got  out  of  the  Buick  and  nobody  besides  me  ever 
took  any  of  the  children  out  of  my  car.  At  the  time 
that  the  children  were  removed,  I  didn't  see  them 
being  moved.  I  went  away  first.  At  no  time  did  the 
children  return  to  the  Buick  car  and  climb  back  in. 
With  respect  to  the  situation  there  and  the  chil- 
dren climbing  back  in  the  car,  the  car  was  over 
what  they  call  the  barrow  pit,  the  rear  wheels  was 
on  the  bank  where  I  got  out ;  I  had  to  step  way  down 
to  the  bottom  of  this  hole.  I  took  the  little  girl  out 
and  the  little  boy  out  the  left  rear  door.  They 
couldn't  possibly  climb  back  in.  I  didn't  get  out  of 
the  right  hand  front  door  of  the  Buick  while  I  was 
in  the  vicinity  and  before  I  was  taken  to  the  hos- 
pital. I  went  back  and  took  a  purse  out  of  the  Buick 
and  a  watch  and  I  wasn't  throwing  bottles  around 
there  at  the  time  or  at  any  time  after  the  accident. 
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Cross-Examination  on  Rebuttal 

I  was  thrown  through  either  the  windshield  or  the 
glass  in  the  left  door;  I  was  thrown  into  the  glass. 
I  was  thrown  forward  and  I  was  pretty  much 
shaken  up,  but  my  memory  is  clear.  As  to  whether 
my  memory  was  perfectly  clear  and  I  was  in  full 
command  of  my  faculties  right  after  the  accident, 
well,  I  got  out  and  took  the  youngsters  out  and  I 
weren't  dazed  right  then.  As  to  how  deep  it  was  from 
the  floor  of  the  Buick  down  to  the  ground  in  the 
barrow  pit,  I  wouldn't  know.  I  would  have  to  put  the 
car  back  and  measure  it.  I  would  put  it  at  three 
feet,  30  inches,  anyway,  because  I  had  to  reach 
down  quite  a  ways.  I  expect  that  little  Michael  could 
climb  30  inches  without  trouble,  but  I  don't  think  he 
could  climb  back  in  the  car,  there  was  nothing  to  get 
a  hold  of. 

A.    Well,  I  expect  he  could. 

Q.  So,  it  wasn't  impossible  for  him  to  climb  back 
in? 

A.  No — I  don't  think  he  could,  there  was  noth- 
ing to  get  a  hold  of. 

Mr.  Alexander :     That  is  all. 
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PLAINTIFFS'  REBUTTAL 

WILLIAM  C.  DOVE 

recalled  on  behalf  of  Plaintiffs  as  a  witness,  having 
been  sworn  testified  as  follows: 

Direct  Examination 

I  have  been  previously  sworn  and  testified  in  this 
case  and  I  testified  on  the  previous  hearing.  I  am 
the  sheriff  of  Phillips  County  and  have  been  sheriff 
and  undersheriff  for  a  number  of  years  and  I  have 
already  described  the  investigation  that  I  made 
of  the  conditions  on  the  bridge  following  this  ac- 
cident. I  came  up  there  soon  after  the  accident  hap- 
pened. 

Q.  iVnd  I  wanted  to  ask  you  with  reference  to 
the  conditions  that  you  described  on  the  bridge  of 
the  debris  and  the  markings  below  the  cars,  where 
with  reference  to  those  were  the  first  scrapings  that 
is  shown  on  the  bridge? 

Mr.  Angiand :     Just  a  moment. 

Mr.  Alexander:  Just  a  minute,  to  which  we  ob- 
ject, your  Honor,  on  the  ground  and  for  the  reason 
that  it  is  not  proper  rebuttal  and  clearly  violates 
our  understanding  of  the  Court's  order. 

The  Court:  Yes,  I  don't  see  what  this  has  to  do 
with  this  witness'  testimony. 

Mr.  Doepker:  Where  did  the  accident  happen 
if  the  Pontiac  started  in  on  its  own  lane? 

The  Court:  She  didn't  testify  to  where  the  ac- 
cident happened  did  she? 

Mr.  Doepker:     I  don't  think  she  fixed  it. 
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Mr.  Alexander:  She  said  nothing  about  the 
debris,  certainly. 

The  Court:     Or  any  markings. 

Mr.  Doepker:     The  question  is 

The  Court:  This  witness  has  already  testified 
Avith  reference  to  that. 

Mr.  Doepker:  I  don't  think  he  has  testified  to 
the  position  of  these  markings  compared  to  where 
the  debris  was  under  the  car. 

The  Court:  Well,  yes,  the  record  is  full  of  a  lot 
of  testimony  with  reference  to  that. 

Mr.  Doepker:  Well,  there  is  no  jury  here,  and 
we  wanted  to  show  that  this  witness  would  testify, 
or  offer  to  show  that  this  witness  would  testify  that 
the  scrapings  of  red  on  the  south  rail  of  the  bridge 
started  west  of  this  point  where  the  cars  apparently 
collided.  That  is  the  purpose  of  this  testimony. 

Mr.  Angland:  Well,  that  is  a  clear  \4olation  of 
the  ruling,  and  leaves  us  without  other  witnesses 
who  were  there  your  Honor. 

Mr.  Doepker:  What  witnesses  were  there  that 
knows  anything  about  it. 

The  Court:  The  witnesses  that  made  any  meas- 
urement at  all.  All  the  testimony  with  reference 
to  markings  on  the  bridge  and  markings  on  the  road, 
and  the  point  where  the  car  finally  came  to  rest 
with  reference  to  those  markings,  that  testimony  is 
all  in,  and  it  has  nothing  to  do  with  this  witness' 
testimony. 

Mr.  Doepker:     Okay,  your  Honor. 

The  Court :     Now,  I  am  sure  that  the  testimony  is 
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in  with  reference  to  where  the  red  marks  were  on 
the  bridge.  I  don't  recall  it  specifically  to  mind  right 
now,  but  it  is  in  there,  and  it  has  nothing,  at  any 
rate,  to  do  with  this  witness'  testimony.  I  don't 
see  that  it  is  any  rebuttal  to  anything  that  she  has 
said.  How  does  it  rebut  what  she  has  said? 

Mr.  Doepker :  She  didn't  bring  it  up  to  the  point 
of  the  accident  so  I  guess  it  doesn't  then,  I  think 
that  is  the  situation. 

Mr.  Doepker:  Now  here  is  one  other  thing,  your 
Honor,  we  would  like  to  oft'er,  and  that  is  con- 
cerning the  road  immediately  east  of  the  bridge.  I 
want  to  ask  you  whether  there  was  on  this  occasion 
in  August,  1955,  a  contour  or  a  condition  of  the 
highway  that  affected  cars  driving  from  the  top  of 
the  knoll  to  the  bridge  westerly  ? 

Mr.  Alexander:  Just  a  minute,  to  which  we  ob- 
ject on  the  gTound  and  for  the  reason  that  it  is 
improper  rebuttal,  that  in  all  events  it  would  call 
for  a  conclusion  of  the  witness,  it  would  be  in- 
competent, irrelevant  and  immaterial. 

The  Court:     Sustained. 

Mr.  Doepker:  Your  Honor,  we  would  like  to 
offer  this  testimony  and  make  an  offer  of  proof 
here  that  on  the  date  of  this  accident  that  this  wit- 
ness, Mr.  Dove,  knows  from  his  own  experience 
with  driving  down  from  the  knoll  of  that  hill  to  the 
bridge  and  upon  the  bridge  that  there  was  a  con- 
tour or  condition  in  the  highway  immediately  to  the 
east  of  the  bridge,  which  would  cause  cars  to  follow 
the  contour  over  to  the  south  of  the  center  of  the 
bridge. 
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The  Court:  Well,  your  offer  is  denied  for  a 
great  niunber  of  reasons.  If  it  was  admissible,  it 
would  have  been  admissible  upon  your  case  in  chief, 
and  no  foundation  has  been  laid  for  the  testimony 
of  the  witness  for  the  purpose  for  which  you  offer 
it,  so  the  offer  is  denied.  I  don't  care  to  hear  any 
more  argument  about  it. 

Mr.  Doepker :  I  am  not  going  to  argue  it,  if  it  is 
a  question  of  foundation 

The  Court:  It  is  improper  rebuttal,  it  is  part  of 
your  case  in  chief. 

Mr.  Doepker:     That  is  all,  your  Honor. 

Thereafter  the  Court  made  its  findings  of  fact  and 
conclusions  of  law  and  ordered  judgment  entered  for 
defendant  and  cross-complainant,  Walter  Schoep- 
ski,  and  against  the  plaintiffs  herein. 

Respondent  submit  and  file  the  above  and  fore- 
going as  a  true,  full,  correct  and  complete  nar- 
rative summary  statement  of  all  of  the  testimony 
offered  or  received  and  all  the  proceedings  had  in 
the  trial  court  at  and  in  connection  with  the  trial 
of  said  cause  as  the  same  relates  to  or  is  involved 
in  or  as  in  any  manner  affects  the  issues  presented 
and  to  be  presented  for  use  upon  its  appeal  taken 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Dated  this  9th  day  of  July,  1958. 

STEPHEN  GRANAT, 
DONALD  D.  COLE, 
GRANAT  &  COLE, 
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M.  J.  DOEPKER, 

M.  F.  HENNESSEY, 
DOEPKER  &  HENNESSEY, 

By  /s/  M.  J.  DOEPKER, 

Attorneys  for  Plaintiffs. 

Service  of  the  foregoing  condensed  narrative 
statement  of  the  proceedings  and  testimony  in  the 
trial  court  as  is  claimed  by  plaintiffs  and  appellants 
relates  to  or  is  involved  in  or  as  in  any  manner 
affects  the  issues  presented  and  to  be  presented 
for  use  upon  its  appeal  taken  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  and  receipt 
of  a  copy  thereof  is  hereby  admitted  and  acknov^l- 
edged  with  all  rights  and  reservations  of  defendant 
and  respondent  preserved  and  without  waiver  of 
any  and  all  of  defendant  and  respondent's  rights 
in  the  premises,  this  10th  day  of  July,  1958. 

H.  C.  HALL, 

EDWARD  C.  ALEXANDER, 
JOHN  H.  KUENNING, 
HALL,  ALEXANDER  & 

KUENNING, 

By  /s/  JOHN  C.  HALL, 

EMMET  C.  ANGLAND, 
JOSEPH  MARRA, 
ANGLAND  &  MARRA, 

By  /s/  EMMET  C.  ANGLAND, 

Attorneys  for  Defendant. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Montana — ss. 

I,  Dean  O.  Wood,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Montana,  do 
hereby  certify  that  the  following  papers  and  docu- 
ments are  the  originals  filed  in  Civil  Actions  Num- 
bered : 

1798,  Stephen  Granat,  as  Administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 
Plaintiff,  versus  Walter  Schoepski,  De- 
fendant. 

1799,  Stephen  Granat,  as  Administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 
Plaintiff,  versus  Walter  Schoepski,  De- 
fendant. 

1800,  Raymond  O'Keefe,  Plaintiff,  versus 
Walter  Schoepski,  Defendant. 

said  papers  and  documents  being: 

Complaint  (contained  in  Judgment  Roll). 

Petition  for  removal  and  jurisdictional  state- 
ment on  removal  without  duplication  of  com- 
plaint (contained  in  Judgment  Roll). 

Answer  with  counterclaim  (contained  in  Judg- 
ment Roll) . 

Reply  (contained  in  Judgment  Roll). 

Court's  Findings  of  Fact  and  Conclusions  of 
Law,   (contained  in  Judgment  Roll). 
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Direction  for  entry  of  Judgment  (included  in 
Court's  Findings  of  Fact  and  Conclusions 
of  Law,  contained  in  Judgment  Roll). 

Judgment  (contained  in  Judgment  Roll). 

Plaintiffs'  Proposed  Findings  of  Fact  and  Con- 
clusions of  Law. 

Defendant's  Proposed  Findings  of  Fact  and 
Conclusions  of  Law. 

Plaintiffs'  Motion  for  Amendment  of  Findings 
and  for  Making  Additional  Findings  of  Fact 
and  Conclusions  of  Law. 

Plaintiffs'  Notice  of  Motion  to  Amend  Find- 
ings and  a  Motion  for  New  Trial. 

Plaintiffs'  Motion  for  a  New  Trial. 

Affidavits  disclosing  newly  discovered  evidence 
in  support  of  motion  for  New  Trial. 

Court's  Decision  and  Ruling  on  Motion  to 
Amend  Findings  and  make  additional  Find- 
ings of  Fact  and  Conclusions  of  Law  and 
Ruling  and  Decision  on  Motion  for  a  New 
Trial. 

Notice  of  Appeal. 

Bond  on  Appeal. 

Order  granting  additional  time  to  file  designa- 
tion of  Contents  of  Record  on  Appeal. 

Appellants'  Amended  Statement  of  Points. 

Appellants'  Narrative  Statement  of  Proceed- 
ings and  Testimony. 

Transcript  of  Evidence  (Court  Reporter's) 
Vols.  I,  II  and  III. 

Deposition  of  Raymond  O'Keefe. 

Minutes  of  the  Court,  entered  on  October  25, 
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26,  27  and  29,  1956,  and  on  January  14,  1957. 

Satisfaction  of  Judgment. 

Notice  to  Require  Testimony  to  be  Stated  in 
Question  and  Answer  Form. 

Rseponse  to  Defendant's  and  Appellee's  Re- 
quirement That  certain  testimony  be  stated  in 
Question  and  Answer  Form. 

Appellee's  Record  of  Testimony  to  be  stated 
in  Question  and  Answer  Form. 

Appellant's  Designation  of  Contents  of  Record 
on  Appeal. 

Appellee's  Designation  of  Additional  Portions 
of  Record  to  be  included  in  Record  on  Ap- 
peal. 

I  further  certify  that  the  following  exhibits, 
designated  by  the  Appellant,  are  transmitted  with 
this  certificate,  as  part  of  the  Record  on  Appeal : 

Plaintiffs'  Exhibit  No.  4,  composed  of  15  photo- 
graphs. 

Plaintiffs'  Exhibit  No.  5,  a  legend  of  the  15 
photographs  composing  Plaintiffs'  Exhibit 
No.  4. 

Plaintiffs'  Exhibit  No.  6,  a  photograph. 

Plaintiffs'  Exhibit  No.  7,  a  photograph. 

Plaintiffs'  Exhibits  Nos.  8,  9,  10,  17,  18,  19,  20, 
21,  22,  23,  24,  25  and  26,  being  stereoscopic 
pictures. 

Plaintiffs'  Exhibits  Nos.  11,  12,  13,  14,  15  and 
16,  being  6  photographs. 

Plaintiffs'  Exhibit  No.  34,  a  plat. 
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and  that  they  are  the  original  exhibits  introduced 
in  evidence  at  the  trial  of  the  above-entitled  causes. 

Witness  my  hand  and  the  seal  of  said  Court  at 
Great  Falls,  Montana,  this  28th  day  of  July,  A.  D. 
1958. 

[Seal]  DEAN  O.  WOOD, 

Clerk  as  Aforesaid. 

By  /s/  C.  G.  KEGEL, 

Deputy  Clerk. 


[Endorsed]:  No.  16125.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Stephen  Granat,  as 
Administrator  of  the  Estate  of  Mary  A.  O'Keefe, 
Deceased,  Appellant,  vs.  Walter  Schoepski,  Ap- 
pellee. Transcript  of  Record.  Appeal  From  the 
United  States  District  Court  for  the  District  of 
Montana. 

Filed  and  Docketed :    August  4,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
in  and  for  the  Ninth  Circuit 

Case  No.  16125 

District  Court  No.  1798 

STEPHEN    GRANAT,   as   Administrator   of   the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

District  Court  No.  1799 

STEPHEN    GRANAT,    as   Administrator    of    the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 

Plaintiff, 

vs. 

WALTER  SCHOEPSKI, 

Defendant. 

District  Court  No.  1800 

RAYMOND  O'KEEFE, 

Plaintiff, 

■■  ■  vs. 

WALTER  SCHOEPSKI, 

Defendant. 

STATEMENT  OF  POINTS 

To  the  Honorable  Chief  Justice  and  the  Associate 
Justices  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit: 
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Now  comes  the  plaintiffs  and  appellants  in  each 
of  the  above-entitled  causes  and  presents  the  follow- 
ing Statement  of  Points  upon  the  appeal  in  each  of 
the  above-entitled  causes  which  are  consolidated 
and  which  bear  the  number  16125. 

Plaintiffs-Appellants  herewith  present  the  points 
upon  which  they  claim  the  District  Court  erred: 

1.  That  the  Court  committed  reversible  and 
prejudicial  error  in  its  rulings,  comments  and  de- 
cisions in  the  course  of  the  examination  of  the  high- 
way patrolman,  Douglas  Hardesty,  respecting  the 
point  of  collision  of  the  vehicles  on  the  bridge. 

R.  Page  69  et  seq.  to  75—88  to  91. 

2.  That  the  Court  committed  reversible  and  prej- 
udicial error  in  refusing  to  permit  the  rebuttal 
testimony  of  Sheriff  William  C.  Dove  respecting  a 
condition  of  the  road  east  of  the  bridge  which 
caused  motorists  to  be  pulled  over  the  center  of  the 
bridge  when  driving  from  the  east  westerly  on  said 
highway. 

R.  Page  136—138. 

3.  The  Court  erred  in  finding  as  a  fact  the  mat- 
ters stated  in  Findings  of  Fact  number  II. 

4.  The  Court  erred  in  finding  as  a  fact  the  mat- 
ters stated  in  Finding  of  Fact  number  III  to  the 
effect  that  the  defendant  and  cross  complainant  was 
operating  his  automobile  on  said  bridge  at  the  time 
of  the  collision  aforesaid  in  a  careful  and  prudent 
manner  and  on  his  own  side  of  the  road;  that  the 
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said  Mary  A.  O'Keefe,  in  operating  her  automobile 
upon  said  bridge,  negligently  crossed  over  the  center 
line  and  her  said  automobile  collided  with  the  auto- 
mobile owned  and  driven  by  the  defendant  and 
cross  complainant;  that  the  proximate  cause  of  said 
collision  was  the  negligence  of  said  Mary  A. 
O'Keefe  in  crossing  over  the  center  line  of  said 
highway  and  into  the  lane  of  travel  of  said  defend- 
ant and  cross  complainant. 

5.  The  Court  erred  in  finding  as  a  fact  the  mat- 
ters stated  in  Finding  of  Fact  number  V  to  the 
elfect  that  all  of  said  injuries  were  proximately 
caused  by  the  negligence  of  said  Mary  A.  O'Keefe, 
and  resulted  in  damage  to  defendant  and  cross  com- 
plainant in  the  sum  of  thirty-five  thousand  ($35,- 
000)  Dollars. 

6.  The  Court  erred  in  its  Conclusion  of  law 
number  III. 

7.  The  Court  erred  in  its  Conclusion  of  law 
number  IV. 

8.  The  Court  erred  in  its  Conclusion  of  law 
number  V. 

9.  The  Court  erred  in  refusing  to  grant  plain- 
tiffs' motions  for  amendment  of  Findings  of  Fact 
and  Conclusions  of  Law. 

10.  The  Court  erred  in  refusing  to  grant  plain- 
tiffs' motions  for  new  trial. 

11.  The  Court  erred  in  giving  judgment  for  de- 
fendant in  Cause  number  1798. 
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12.  The  Court  erred  in  giving  judgment  for  de- 
fendant in  Cause  number  1799. 

13.  The  Court  erred  in  giving  judgment  for  de- 
fendant in  Cause  number  1800. 

The  Court's  decisions  were  clearly  erroneous  be- 
cause they  were  given  and  made  contrary  to  imdis- 
puted  physical  facts  of  the  case. 

STEPHEN  GRANAT, 
DONALD  D.  COLE, 
GRANAT  &  COLE; 
M.  J.  DOEPKER, 

M.  F.  HENNESSEY, 
DOEPKER  &  HENNESSEY; 

By  /s/  STEPHEN  GRANAT, 

Attorneys  for  Plaintiffs 
and  Appellants. 

[Endorsed]:     Fjled  September  22,  1958. 
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.TEPHEN  GRANAT,  as  Administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  Deceased, 

Appellant, 
vs. 
VALTER  SCHOEPSKI, 

Appellee. 


BRIEF  OF  APPELLANT 


Jpon  appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Montana. 


APPELLANTS'  BRIEF 
This  appeal  is  taken  from  a  judgment  in  favor  of  the 
ppellee,  Walter  Schoepski,  in  three  cases,  two  of  which 
/ere  brought  by  Stephen  Granat,  as  administrator  of  the 
Estate  of  Mary  A.  O'Keefe,  in  the  capacity  of  trustee  for 
le  heirs  and  in  the  capacity  of  suing  for  the  injuries  and 
amages  sustained  by  Mary  O'Keefe  and  for  her  conscious 
uffering  after  an  action  is  claimed  to  have  survived  to 
er  and  was  prosecuted  by  Stephen  Granat,  as  her  per- 
onal  representative  under  the  provisions  of  the  laws  of 
tie  State  of  Montana. 


There  is  no  question  in  this  appeal  relating  to  any  mat- 
ter except  the  finding  by  the  Court  that  Mary  O'Keefe 
was  responsible  for  the  collision,  and  all  other  matters  con- 
tended for  in  this  appeal  are  derivative  from  the  claim 
on  the  part  of  appellant  that  this  finding,  which  was  made 
by  the  Court,  is  completely  contrary  to  the  physical  facts 
of  the  case  and  that  it  could  not  be  established  by  any 
competent  evidence  that  said  deceased,  Mary  O'Keefe,  was 
driving  on  the  wrong  side  of  the  bridge. 

The  matter  arises  because  of  a  collision  between  a 
Buick  car  driven  by  Mary  O'Keefe,  who  was  a  Canadian 
citizen,  and  a  car  driven  by  Walter  Schoepski,  who  was 
a  citizen  of  the  State  of  Wisconsin  at  the  time  of  the 
casualty  in  question  and  also  at  the  time  that  the  case 
was  filed,  so  that  the  jurisdiction  of  the  Court  is  estab- 
lished In'  the  diversity  of  the  citizenship  of  the  individuals 
who  are  respectively  plaintiff  by  personal  representative 
and  defendant  in  his  own  proper  person.  The  statutory 
provisions  believed  to  sustain  the  jurisdictions  are,  the 
statutory  provision  appearing  28  U.  S.  C.  A.  Section 
1332,  the  jurisdiction  of  this  Court  follows  the  statutory 
provision  allowing  appeals  28  U.  S.  C.  A.  Section  1291, 
the  pleading  showing  the  jurisdiction  of  the  Court  ap- 
pears on  page  3,  4  and  5  of  the  record,  the  Notice  of  Ap-  1 
peal  to  this  Court  appearing  on  page  60  of  the  record  and 
the  bond  on  appeal  appearing  on  page  61   of  the  record. 

STATEMENT  OF  THE  CASE 
On  the  morning  of  August  30th,  1955,  Mary  O'Keefe 
was  driving  her  Buick  automobile  easterly  along  U.   S. 
Highway   No.   2   in  Phillips  County,    Montana,   approxi- 


mately  12  miles  easterly  of  the  city  of  Malta,  Montana, 
upon  a  hard  surfaced  highway  approximately  22  feet 
wide,  with  a  black  top  surfacing  and  shoulders  running 
along  the  black  top.  The  defendant,  Walter  Schoepski, 
was  driving  a  Pontiac  automobile  westerly  towards  the 
city  of  Malta,  and  the  two  cars  came  together  on  a  bridge, 
the  width  of  which,  for  the  entire  length  of  the  bridge, 
was  approximately  19  feet  wide.  The  two  automobiles 
were  approximately  six  (6)  feet  wide  each.  The  cars  col- 
lided approximately  one-third  of  the  distance  of  the  bridge 
from  the  easterly  end  thereof,  and  in  the  collision  Mary 
A.  OTveefe  sustained  injuries  from  which  she  died,  and 
Walter  Schoepski  received  permanent  bodily  injuries. 

The  Pontiac  automobile  remained  on  the  bridge  as  it 
came  to  a  stop  after  the  collision.  The  Buick  automobile 
was  proceeding  on  and  along  the  southerly  half  of  the 
highway  in  an  easterly  direction,  and  markings  on  the 
bridge  indicate,  as  is  contended  for  by  appellant,  that  the 
Buick  automobile  was  driving  parallel  to  the  bridge  from 
the  time  that  the  automobile  entered  the  bridge  until  the 
collision,  and  in  the  collision,  which  was  almost  a  head-on 
collision,  the  cars  were  considerably  damaged  and  the 
Buick  automobile  continued  on  after  the  collision  gouging 
and  scraping  the  bridge  timbers  and  then  traveling  in  an 
arc  over  the  easterly  end  of  the  bridge  and  down  into  the 
borrow  pit  that  existed  at  the  easterly  end  of  the  bridge. 

The  material  physical  facts  that  demonstrate  that  the 
decision  of  the  Judge  was  clearly  erroneous  on  the  facts 
and  the  evidence  will  be  presented  in  detail  for  the  con- 
sideration of  this  Court,  and  the  evidences  of  the  collision, 
with  the  exception  of  very  slight  changes  upon  the  ground, 
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were  left  in  the  position  so  that  the  officers  who  investi- 
gated the  accident  had  an  opportunity  to  observe  the  phy- 
sical facts  regarding  the  collision  itself,  which  appellant 
contends  demonstrates  that  the  Pontiac  automobile  crossed 
over  from  the  north  to  the  south  lane  of  traffic  and  col- 
lided with  the  Buick  automobile  in  its  own  lane  of  traffic. 

All  of  the  points  that  have  been  urged  in  our  transcript 
on  appeal  arise  because  of  the  finding  of  the  Court  to  the 
effect  that  Mary  A.  O'Keefe  was  on  the  wrong  side  of 
the  bridge  and  was  responsible  for  the  collision.  It  will  be 
abimdantly  shown  by  our  Brief  and  reference  to  the  evi- 
dence in  the  Exhibits  that  from  the  standpoint  of  physical 
facts  that  this  finding  is  absolutely  and  entirely  impossi- 
ble of  being  correct  because,  as  will  be  shown  in  our  argu- 
ment, if  Mary  O'Keefe  was  on  the  north  half  of  the  bridge 
and  was  responsible  for  the  collision,  the  evidences  would 
most  certainly  be  there  in  abundance.  Therefore,  we  will 
start  out  in  our  statement  of  the  case  with  a  reference  to 
the  Exhibits. 

At  the  outset,  we  advise  the  Court  that  a  series  of  photo- 
graphs taken  upon  the  day  in  question,  while  the  Pon- 
tiac automobile  was  still  on  the  bridge  and  while  the  Buick 
was  in  the  borrow  pit,  having  passed  on  through  and 
swerved  over  to  the  left  after  the  collision,  the  photographs 
so  taken  were  marked  on  the  negative  from  one  ( 1 )  on 
through  fifteen  (15)  inclusive.  So  there  won't  be  any 
confusion  in  the  mind  of  the  Court,  the  photographs  which 
have  the  numerals  shown  as  having  been  on  the  negative 
before  the  picture  was  printed  will  all  refer  to  plaintiffs' 
exhibit  4,  subdivision  1  through  15,  and  without  reference 
to  the  Exhibit  4  in  each  instance,  we  will  simply,  for  the 


)urpose  of  these  photographs  that  we  are  considering, 
nention  them  as  the  numerals  appearing  in  plaintiffs'  ex- 
libit  4  which  will  be  explained  in  the  appendix  to  this 
3rief. 

Photos  number  7  and  8,  for  the  purpose  of  starting  this 
tatement  of  the  case,  show  the  highway  involved  and  the 
)lace  of  the  collision  from  two  different  positions.  One, 
ooking  west,  which  is  photograph  number  7  of  plaintiffs' 
:xhibit  4,  and  photograph  8  is  the  same  highway  looking 
:ast.  These  two  photographs  show  the  scene  of  the  acci- 
lent,  and  it  will  be  observed  by  photograph  number  7 
hat  a  driver  traveling  westward  as  Mr.  Schoepski  was 
n  this  case  and  never  having  been  over  the  roadway  will 
)e  unable  to  see  the  bridge  in  question  until  he  reaches  the 
larrow  bridge  sign  which  appears  on  the  right  of  photo- 
;'raph  number  7.  The  bridge  in  question  is  down  below 
he  top  of  the  knoll  that  appears  in  this  picture,  but  a  driv- 
r  must  pass  this  narrow  bridge  sign  before  he  will  be 
ble  to  see  the  bridge  where  the  casualty  occurred. 

On  the  contrary,  on  picture  number  8  this  is  the  view  as 
,  motorist  is  traveling  east  and  the  entire  bridge  is  visible 
rom  this  position,  and  both  of  these  photographs  were 
aken  approximately  500  feet  away  from  the  bridge  where 
he  casualty  happened,  but  it  is  abundantly  shown  by  photo- 
;"raph  number  8  that  the  highway,  as  it  proceeds  towards 
he  bridge,  goes  toward  the  bridge  in  a  gradual  manner 
.nd  that  the  width  of  the  traveled  portion  of  the  bridge  is 
he  same  as  the  width  of  the  black  top  on  the  highway, 
rhese  two  photographs  will  show  the  scene  of  the  col- 
ision  and  the  points  that  will  be  referred  to  from  time  to 
ime  when  we  reach  the  argument  in  this  Brief. 


Photographs  9  and  10  of  plaintiffs'  exhibit  4  will  show 
the  bridge  looking  north  and  south.  Photograph  number  9 
is  taken  directly  from  the  south  side  of  the  bridge  and  the 
bridge  timbers  appearing  closer  in  the  picture  are  the  ones 
upon  which  the  markings  of  the  red  Buick  and  the  splinter- 
ing of  the  sleeper  and  the  uprights  and  the  bridge  timbers 
are  shown  in  other  photographs.  Photograph  9  of  plain- 
tiffs' exhibit  4,  the  camera  is  looking  north  and  photo- 
graph number  10  the  camera  is  looking  south,  but  like- 
wise shows  the  north  railing  of  the  bridge  nearest  in  the 
photograph. 

Photograph  number  2  of  plaintiffs'  exhibit  4  shows  the 
Buick  involved  in  the  accident,  which  was  driven  by  Mary 
A.  O'Keefe,  in  the  borrow  pit  in  the  position  that  it  went 
around  the  eastern  end  of  the  bridge  after  the  collision, 
and  in  the  foreground  of  the  photograph,  near  the  north- 
east corner  of  the  bridge,  appears  some  debris  which  will 
be  referred  to  later  in  our  argument  and  appear  in  the 
testimony  of  one  of  the  witnesses  for  the  plaintiff.  The 
wrecker  appearing  on  the  right  edge  of  the  picture  was, 
at  the  time  the  photograph  was  taken  immediately  follow- 
ing the  collision  and  as  soon  as  the  wrecker  could  get 
through  the  bridge  after  the  Pontiac  was  moved  suf f icently 
to  enable  the  wrecker  to  get  there.  The  wrecker  is  seen 
engaged  in  the  task  of  prying  open  the  door  of  the  Buick 
so  that  the  body  of  Mary  A.  O.  Keefe,  behind  the  driv- 
er's seat,  could  be  removed  and  gotten  out  of  the  Buick. 

Photographs  3,  4  and  11  show  the  Pontiac  on  the  bridge 
after  the  collision  and  the  position  of  the  Pontiac  will  be 
observed  in  picture  number  3  in  connection  with  a  smudge 


on  the  top  railing  of  the  bridge  so  that  the  matter  is  now 
directed  to  the  attention  of  the  Court  to  show  the  position 
of  the  Pontiac  after  the  colhsion  and  the  evidence  will 
show  when  this  photograph  was  taken  that  it  was  a  short 
time  after  the  collision  with  the  automobiles  looking  west 
that  are  unable  to  get  through  the  bridge  and  the  smudge 
upon  the  top  rail  of  the  bridge,  the  evidence  will  show, 
occurred  in  the  collision  when  the  rear  end  of  the  Pontiac 
automobile  was  thrown  upwards  and  over  against  the 
bridge  rail  in  the  collision,  and  this  photograph  also  shows 
the  crease  in  the  top  of  the  Pontiac  which  was  made  in 
the  collision  and  to  which  reference  will  be  made.  This 
photograph  also  shows  a  part  of  the  fender  of  the  Pontiac 
which  had  been  removed  before  this  picture  was  taken  so 
that  a  laundry  panel  carrying  the  injured  could  get  through, 
and  then  the  fender  was  replaced,  as  some  of  the  evidence 
will  show,  in  the  same  position  that  it  was  after  it  had 
been  apparently  stripped  loose  as  the  Buick  went  through 
in  this  area.  Photograph  number  3  also  shows  the  scrap- 
ing in  this  area  which  was  made  by  the  Buick  as  it  went 
along  the  south  rail  of  the  bridge,  and  the  gouging  of  the 
bridge  timbers  that  occurred  in  the  collision  to  which  refer- 
ence will  be  made  in  our  argument  in  this  Brief. 

Photograph  number  4  shows  the  picture  taken  of  the 
Pontiac  automobile  looking  eastwardly  and  showing  the 
liquid  that  had  run  out  of  a  part  of  the  Pontiac  automobile 
as  it  drained  towards  the  west  and  towards  the  north.  The 
smudge  on  the  top  rail  is  shown  off  to  the  back  of  the 
Pontiac  and  the  evidence  will  show  that  this  is  the  only 
marking  that  occurred  on  the  north  rail  of  the  bridge  in 
this  accident.    On  the  opposite  side  of  picture  number  4, 
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the  scrapings  along  the  south  rail,  made  by  the  Buick 
automobile  can  be  seen  and  will  be  referred  to  in  our  argu- 
ment. This  picture  was  taken  after  the  wrecker  had  gotten 
on  the  opposite  side  of  the  bridge  and  was  engaged  in  ex- 
tricating Mary  A.  O'Keefe  from  the  Buick  automobile  in 
the  borrow  pit  which  can  be  seen  imperfectly  through  the 
north  rails  of  the  bridge.  The  gradual  rise  from  the  bridge 
to  the  east  also  can  be  observed  in  this  picture  number  4. 

Picture  number  1 1  shows  the  wrecker  lining  up  in 
position  to  get  the  Pontiac  pulled  off  the  bridge  so  that 
the  traffic  on  each  side  of  the  bridge  could  pass  through, 
and  the  position  of  the  Pontiac  and  the  angle  in  which  it 
appears  will  demonstrate  the  position  that  the  Pontiac 
automobile  got  into  after  the  collision,  and  later  in  the  ar- 
gument the  position  of  this  car  and  the  relative  position 
between  it  and  the  markings  on  the  bridge  and  a  gouge 
mark  in  the  south  lane  of  travel  will  be  referred  to  in  the 
testimony  of  the  highway  patrolman  who  was  on  the 
scene  very  soon  after  the  accident  and  before  the  automo- 
biles had  been  removed  and  while  the  traffic  was  still 
backed  up  on  each  side  of  the  bridge  from  which  he  deter- 
mined, in  his  opinion,  where  the  point  of  collision  occur- 
red. 

Photograph  number  5  shows  a  close-up  of  the  Pontiac 
automobile  and  a  wrecker  that  appears  in  the  picture  to  the 
left,  immediately  ahead  of  which  is  an  ambulance  and  then 
from  there  on  eastward,  trucks  and  automobiles  that  were 
standing  along  the  highway  because  of  being  blocked  by 
the  Pontiac  still  on  the  bridge.  On  the  right  hand  side  of 
picture  number  5  is  shown  the  gouging  of  the  bridge 
timber  at  the  base  and  the  bridge  timbers  on  the  south 
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rail  of  the  bridge.  This  picture  also  shows  the  gradual 
incline  to  the  east  where  the  position  of  automobiles  be- 
yond the  rise  in  the  road  may  be  observed  in  this  photo- 
graph. The  position  of  the  wrecker  in  picture  number  5 
was  referred  to  in  the  testimony  of  one  of  the  witnesses, 
Pat  West,  indicating  the  position  which  he  claimed  that 
he  was  in  following  the  collision,  claiming  that  he  had  fol- 
lowed the  Pontiac  down  to  that  point.  The  Court  will  ex- 
amine also  the  testimony  of  Mabel  Keough  who  testified 
that  she  was  the  one  that  was  following  the  Pontiac  auto- 
mobile and  that  it  was  her  aulomobile  that  was  in  the 
position  where  this  wrecker  is  shown  in  picture  number 
5  of  exhibit  4,  and  that  it  was  at  this  point  that  her 
laundry  panel  was  stopped  after  she  observed  the  wreck 
from  the  brow  of  the  hill  and  immediately  proceeded  down 
to  this  point  and  took  care  of  the  two  O'Keefe  children 
until  they  could  be  removed  to  the  hospital.  The  conflict 
between  the  testimony  of  Pat  West  and  this  witness  will 
be  referred  to  in  our  argument  in  support  of  our  conten- 
tion in  this  case. 

Photograph  number  6  of  plaintiffs'  exhibit  4  is  taken 
from  the  south  east  of  the  bridge  and  shows  a  wrecker, 
the  ambulance,  a  cattle  truck  to  the  east  of  the  bridge,  the 
Pontiac  on  the  bridge,  the  other  vehicles,  one  of  which 
is  shown  with  the  flasher  light  to  the  top  which  is  on  the 
west  side  of  the  bridge,  and  the  line  of  traffic  that  is 
backed  up  from  the  bridge  westerly  being  unable  to  get 
through  because  the  Pontiac  shown  was  blocking  the  traf- 
fic so  the  traffic  could  not  get  through,  and  this  also  will 
l)e  referred  to  in  connection  with  the  testimony  of  Pat 
West,  who  claimed  that  he  drove  a  Ford  station  wagon 
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through  the  bridge,  the  first  one  to  cross  after  the  acci- 
dent, and  this  also  will  be  referred  to  in  our  argument. 

Photograph  number  12  of  plaintiffs'  exhibit  4  shows 
the  bridge  timbers,  the  places  where  it  was  gouged  out  by 
the  Buick,  a  scuff  mark  which  is  referred  to  in  the  testi- 
mony of  the  highway  patrolman  and  a  gouge  mark  which 
is  referred  to  in  the  testimony  of  the  highway  patrolman, 
and  also  the  position  of  the  wrecker  which  is  shown  rela- 
tive to  the  place  that  the  Buick  automobile  wound  up  in 
the  borrow  pit  with  the  debris  shown  at  the  north  easterly 
edge  of  the  bridge  and  the  hill  immediately  to  the  east  of 
the  bridge,  this  picture  is  taken  looking  to  the  east  after 
the  Pontiac  had  been  removed  from  the  bridge,  and  most  of 
the  traffic  had  passed  on  through  after  the  accident.  The  i 
wreckers  are  engaged  in  the  prying  of  the  Buick  apart  so 
that  the  body  of  Alary  A.  O'Keefe  could  be  removed. 
After  the  body  had  been  removed  and  the  body  taken  into 
the  funeral  parlors  in  Malta  which  are  about  11  or  12 
miles  westerly  from  this  bridge  in  the  town  of  Malta, 
Montana. 

Photograph  number  1  is  a  close-up  of  the  Buick  taken 
while  the  Buick  was  in  the  borrow  pit  showing  the  man- 
ner in  which  the  left  side  of  the  Buick  automobile  was 
crushed  in  and  showing  the  body  of  Mary  A.  O'Keefe  still 
in  the  front  seat  of  the  Buick  automobile  after  the  collision, 
and  the  damage  to  the  Buick  automobile  on  the  front  left 
side,  while  the  Buick  was  in  the  borrow  pit  immediately 
to  the  east  and  in  the  borrow  pit  to  the  north  of  the  high- 
way after  the  accident. 

Picture  number  14  shows  the  condition  of  the  Pontiac 
automobile  following  the  collision  and  after  the  Pontiac 
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had  been  removed  from  the  bridge  in  question  to  the  south- 
west of  the  bridge  and  shows  the  position  of  the  impact  of 
the  Pontiac  automobile  and  the  wrecked  condition,  includ- 
ing the  crease  in  the  top  of  the  Pontiac  which  will  be  re- 
ferred to  later  in  the  argument  demonstrating  that  the 
impact  bet^^een  the  two  automobiles  was  not  one  of  a 
hooking  a  front  end  of  the  Pontiac  and  dragging  it  across 
the  bridge,  but  rather  a  direct  impact  between  the  left 
front  of  this  Pontiac  directly  so  that  the  Pontiac  was  spun 
around  and  lifted  without  progressing  further  westerly 
into  the  bridge  into  the  position  that  it  is  shown  in  the 
photographs  taken  immediately  after  the  casualty. 

Photogra;  h  number  15  also  show^s  the  condition  of  the 
Buick  automobile,  the  position  of  the  force  of  the  blow, 
the  tearing  of  the  under  structure  of  the  Buick,  some- 
thing of  which,  the  evidence  will  show,  made  the  gouge 
marks  which  indicated  the  point  of  collision  in  the  south 
lane  of  the  bridge  as  testified  to  by  patrolman  Hardesty, 
and  the  condition  of  the  Buick  after  it  had  been  removed 
from  the  borrow  ])it  and  taken  to  a  garage  yard  in  Malta. 
Picture  14  and  15  showing  the  respective  position  of  the 
left  sides  of  the  twO'  automobiles  which  were  involved  in 
the  collision  and  after  the  casualty  in  question. 

There  are  three  dimension  slides  also  marked  as  ex- 
hibits which  will  show  the  condition  of  the  automobiles 
and  the  markings  on  the  bridge  in  color  and  which  will  be 
referred  to  in  the  testimony  w^hen  we  reach  the  argument 
in  connection  with  the  case  in  this  Brief.  The  stereo  ex- 
hibit number  8  is  a  3-D  stereo  which,  w^hen  viewed  through 
a  viewing  box,  will  show  the  front  of  the  Pontiac  and 
which  shows  the  front  of  the  Pontiac  indicating  the  direct 
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crash  against  the  Buick  and  other  points  which  will  be  re- 
ferred to  in  our  argument. 

Plaintiffs'  exhibit  9,  a  3-D  stereo,  looking  through  the 
viewing  box,  shows  the  left  front  of  the  Buick  automo- 
bile as  it  was  crushed  backward  from  the  letter  'k'  of  the 
'Buick'  on  the  front,  over  the  entire  left  front,  and  will 
be  referred  to  in  our  argument  in  this  Brief. 

Plaintiffs'  exhibit  10  is  a  3-D  stereo  that  illustrates  in 
color  and  three  dimensions  the  left  side  of  the  Buick  as 
it  is  crushed  towards  the  right  side  of  the  Buick. 

Then  outside  of  the  plaintiffs'  exhibit  4  and  directly 
numbered  pictures,  which  will  be  identified  by  their  not 
being  any  numbers  shown  in  the  negative,  but  which  will 
be  identified  by  the  identification  marks  on  the  exhibits, 
11,  12,  13,  14,  15  and  16.  These  are  all  photographs  taken 
in  the  garage  after  the  Buick  was  removed  from  the  bar- 
row pit  and  show  the  entire  right  side  of  the  Buick  auto- 
mobile indicating  that  in  the  collision,  the  point  of  which 
we  will  argue,  is  demonstrated  by  physical  facts,  the  Buick 
was  forced  up  over  the  bridge  timber  or  sleeper  at  the 
bottom  of  the  bridge  against  the  rail  which  is  demon- 
strated by  the  crushed  front  right  hand  tire  and  the  scrap- 
ing along  the  entire  side  of  the  Buick  which  shows  that 
the  force  of  the  Pontiac  in  the  collision  as  it  came  into  the 
lane  of  the  Buick,  pushed  the  Buick,  the  right  front  end, 
up  on  the  sleeper  and  the  remainder  scraped  along  the 
bridge  rails  as  is  indicated  by  the  photographs  and  three 
dimension  slides  and  that  show  that  the  Buick  was  scraped 
from  the  front  of  the  hole  in  the  right  fender  clear  back 
to  the  back  end  and  the  bumper  as  the  Buick  passed  be- 
tween the  Pontiac,  up  on  the  bridge  sleeper,  until  it  dropped 
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down  and  swerved  around  into  the  barrow  pit  north  of  the 
bridge. 

Exhibit  number  17,  being  a  3-D  sHde,  shows  the  guard 
rail  of  the  bridge  and  the  markings  upon  it.  Plaintiffs' 
exhibit  18  stereo  is  a  closeup  of  the  same  area  showing  the 
paint  scrapings  extending  to  the  west  at  a  point  45  feet 
from  the  east  end  of  the  bridge.  Plaintiffs'  exhibit  19,  the 
3  dimension  slide,  shows  the  bridge  40  feet  from  the  east 
end  of  the  bridge. 

Plaintiffs'  exhibits  21,  22  and  23  are  3-D  stereos  show- 
ing that  the  Buick  was  pushed  against  the  south  rail  for 
a  distance  of  twenty  to  forty-five  feet  from  the  east  end 
of  the  bridge. 

The  stereo,  plaintiffs'  25,  indicates  the  highway  coming 
over  the  knoll  and  that  the  highway  was  perfectly  straight 
ahead. 

Exhibit  number  34,  which  is  the  sketch  upon  which  the 
^vitness  Stanley  Hould.  made  a  drawing  showing  the  posi- 
tion of  the  bridge  and  the  relative  position  of  the  bridge 
and  the  timbers  and  the  posts  as  well  as  the  dimensions 
which  later  were  confirmed  by  the  testimony  of  the  high- 
way patrolman,  who  indicated  upon  this  sketch  the  con- 
ditions and  the  ph}sical  facts  which  appeared  immediately 
following  the  collision  and  which  indicated  the  position  that 
the  cars  were  at  the  point  of  impact,  and  which  later  in 
our  argument  we  will  show  are  physical  facts  which  make 
the  finding  of  the  Court  that  Mary  A.  O'Keefe  was  travel- 
ing on  the  north  lane  and  over  the  center  line  and  fixed 
upon  her  the  responsibility  for  the  collision  was  clearly 
erroneous,  in  fact  impossible  to  have  happened  under  the 
physical,  demonstrative  evidence  that  is  shown  in  this  case. 
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SUMMARY  OF  THE  EVIDENCE 

RAYMOND  O'KEEFE  (Tr.  77-87,  322-324). 

The  testimony  of  Raymond  O'Keefe  will  be  analysed 
in  detail  later  in  the  Brief,  but  it  is  sufficiently  to  briefly 
state  that  he  is  and  was  at  the  time  of  the  casualty  a  resi- 
dent of  the  Province  of  Ontario,  County  of  Essex,  near 
Windsor,  Canada,  and  was  driving  in  the  State  of  Mon- 
tana and  riding  in  the  State  of  Montana  on  the  30th  day 
of  August,  1955,  and  at  the  time  involved  in  this  casualty, 
he  was  riding  in  the  car  and  it  was  being  driven  by  his 
wife,  Mary  A.  O'Keefe,  and  in  the  car  were  the  two  chil- 
dren, Catherine  and  Michael.  On  the  day  in  question,  at 
about  9  o'clock  or  9:30,  the  wife  was  driving  and  they 
were  approximately  12  miles  westerly  from  the  city  of 
Malta  and  approximately  100  miles  from  the  city  of  Havre 
which  they  had  left  about  5  :20  of  the  morning  in  ques- 
tion. They  approached  the  bridge  in  question.  Mary 
O'Keefe  had  considerable  experience  in  driving  automo- 
biles and  had  been  driving  for  10  or  12  years;  and  in  the 
last  4  or  5  years  before  the  casualty,  she  had  been  driving 
every  day,  both  pleasure  and  business;  operated  motor 
driven  equipment,  tractors  and  trucks;  she  had  reached 
the  age  of  36  on  the  30th  of  August,  1955. 

Raymond  O'Keefe  w^as  occupying  a  position  in  the  cen- 
ter of  the  rear  seat  as  they  were  traveling  eastward.  The 
bridge  came  into  view  approximately  four  or  five  hundred 
feet  ahead.  The  road  was  straight  for  quite  a  w^ays,  and 
during  this  time,  Mary  O'Keefe  was  continually  driving  on 
the  right  hand  side  of  the  highway  unless  she  would  over- 
take an  automobile.    She  was  traveling  at  an  estimated 
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speed  of  40  to  45  miles  per  hour,  and  at  the  time  in  ques- 
tion, she  may  have  slowed  to  40  as  she  was  coming  toward 
the  bridge ;  and  she  continued  on  her  own  right  hand  side 
as  she  came  upon  the  bridge;  and  did  not  swerve  away 
from  her  right  hand  side. 

As  to  the  traffic  on  the  highway,  he  saw  an  automobile 
coming  from  the  east,  which  was  the  Pontiac  involved  in 
the  accident  and  he  did  not  observe  any  other  cars  in  the 
immediate  vicinity  at  the  time.  The  Pontiac  car  was  com- 
ing down  the  incline  towards  the  bridge  from  the  east,  and 
when  it  got  very  close  to  her,  coming  upon  or  on  the 
bridge,  it  seemed  to  sway  right  at  her.  Mr.  O'Keefe  raised 
up  in  the  back  seat.  The  incline  that  he  mentioned  was  a 
couple  of  hundred  feet  from  the  bridge  to  the  east,  and  he 
believed  the  incline  started  30  or  40  feet  easterly  from  the 
east  side  of  the  bridge;  and  before  he  saw  the  car  coming 
down  the  incline,  he  did  not  see  it  on  the  highway  to  the 
east  because  when  you  got  back  far  enough  you  cannot  see 
the  bridge  over  the  incline  to  the  east.  In  describing  his 
remembrance  of  the  collision,  he  saw  the  car  coming  at 
them,  it  seemed  to  be  coming  fast  and  swerved  just  be- 
fore it  got  on  top  of  her,  immediately  before  the  collision. 
The  actual  impact  which  took  place  on  the  bridge  towards 
the  easterly  end  of  the  bridge  and  in  the  instant  immedi- 
atley  before  the  collision,  the  Buick  car  was  near  the  right 
rails  and  the  impact  between  the  two  cars  occurred.  As 
near  as  he  could  remember,  the  Pontiac  car  hit  the  front 
end  of  the  Buick  car  as  the  cars  came  together  in  their 
front  ends.  Immediately  after  the  collision,  the  Buick  car 
turned  in  a  northerly  or  left  hand  direction  and  went  into 
the  ditch  or  barrow  pit.    He  made  a  casual  observation  of 
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the  position  of  the  left  front  wheel  and  it  had  been  driven 
upwards  and  back,  and  the  Buick  car  followed  the  crushed 
position  of  the  front  wheel  in  swinging  around  after  the 
accident  into  the  barrow  pit.  He  observed  the  position  of 
Mr.  Schoepski's  automobile  immediately  after  the  collision, 
and  it  was  on  the  bridge,  heading  to  the  left  side  to  an 
angle  to  the  south  side,  and  it  was  across  the  center  line  of 
the  bridge  to  the  south. 

Mary  O'Keefe  slowed  the  car,  which  she  generally  did, 
as  she  came  upon  this  bridge. 

The  actual  impact  took  place  on  the  bridge;  towards 
the  easterly  end  of  the  bridge;  and  in  the  instant  immedi- 
ately before  the  collision,  the  Buick  car  was  near  the  right 
rails  and  the  impact  between  the  two  cars  occurred. 

From  where  Mr.  O'Keefe  was  seated  there  was  no  ob- 
struction to  the  view  ahead  and  there  were  no  obstructions 
on  the  other  side  of  the  bridge,  except,  of  course,  the  hill 
that  rose  to  the  east,  and  there  were  no  other  cars  in  the 
immediate  vicinity  at  the  time  of  the  collision,  immediately 
before  the  accident. 
WALTER  SCHOEPSKI  (Tr.  284-289). 

Walter  Schoepski,  the  defendant  and  driver  of  the  Pon- 
tiac,  testified  that  he  lived  in  Beloit,  Wisconsin;  was  60 
years  old  and  was  59  at  the  time  of  the  accident ;  had  been 
driving  automobiles  since  1927;  he  was  riding  with  his 
wife;  he  left  Beloit  in  August,  1955 ;  and  they  were  in  Wil- 
liston.  North  Dakota  the  day  before  the  accident;  stayed 
there  over  night ;  it  was  dark  when  he  left  Williston  and 
he  had  the  car  lights  on  traveling  westward ;  he  came  upon 
the  narrow  bridge  sign  at  a  point  east  of  the  bridge  and 
he  took  his  foot  off  of  the  gas  and  pressed  on  the  brake  a 
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little  to  slow  it  up;  he  saw  the  automobile  coming  from 
the  west  towards  him,  and  he  continued  on  after  passing 
the  sign  at  the  brow  of  the  hill;  he  would  say  that  the 
Buick  automobile  was  about  to  enter  the  bridge  at  the 
same  time  that  he  did;  he  knew  it  was  a  narrow  bridge 
and  he  was  trying  to  hug  the  rail  and  stay  on  his  own 
side  of  the  highway  because  he  knew  he  was  on  a  narrow 
bridge,  and  he  stayed  on  the  right  side  of  the  highway, 
and  he  continued  to  hug  the  rail  at  the  bridge  which  had 
been  identified  as  the  north  rail  of  the  bridge;  his  car 
didn't  sway  or  jump  like  a  frog;  the  mechanical  condition 
of  the  car  was  o-kay;  he  said  his  eye  sight  was  good;  he 
was  a  machinist  and  working  in  a  machine  shop,  working 
with  a  boring  bar ;  he  doesn't  recall  exactly  what  happened 
at  the  time  of  the  collision  or  the  impact,  but  he  would  say 
he  was  driving  around  40  miles,  maybe  a  little  bit  less  per 
hour;  he  recalls  entering  the  bridge,  recalls  hugging  the 
north  railing  and  the  next  thing  he  recalls  is  after  the  ac- 
cident. 

On  cross  examination  he  reviews  his  testimony  given  on 
direct  examination;  he  didn't  recall  that  the  car  pulled 
towards  the  left  as  it  came  down  the  hill  or  the  last  drive 
to  the  bridge,  and  he  would  say  that  it  did  not  pull  him 
towards  the  left  as  he  was  sitting  there  driving;  he  was 
on  the  left  side  of  the  car  and  did  not  try  to  make  towards 
the  center  of  the  bridge  to  avoid  the  north  rail ;  he  stayed 
as  close  as  he  could  to  the  north  rail,  that  is  what  he  was 
watching.  As  he  came  over  the  knoll  where  the  sign  said 
narrow  bridges  ahead,  he  had  come  up  there  down  a  slight 
grade,  he  saw  the  Buick  ahead  and  he  came  up  there  on 
that  slight  grade,  he  did  see  the  Buick  approaching,  and 
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at  that  time  didn't  see  anything  about  the  Buick  that 
caused  him  to  be  concerned  at  the  time,  and  as  far  as  he 
can  remember  he  didn't  see  the  Buick  off  of  its  own  lane 
at  the  time,  but  he  is  sure  that  he  stayed  in  his  own  lane. 

TESTIMONY  OF  VERN  KAPPHAN  (Tr.  118-122). 

"I  resided  about  12  miles  northeast  of  Saco  on  August 
30th,  1955.  On  that  early  morning  I  had  occasion  to  drive 
from  my  ranch  towards  Malta  and  I  arrived  at  the  bridge 
at  the  easterly  end  of  the  lake,  around  9  and  10  some- 
where, between  9  and  10.  I  was  going  west  in  a  pick-up, 
it  was  a  Ford  pick-up,  and  my  son  was  with  me.  Concern- 
ing testimony  about  a  wreck  that  occurred  on  a  bridge,  I 
am  familiar  with  the  bridge  and  I  had  occasion  to  drive 
up  to  that  bridge,  or  close  to  that  bridge,  on  that  morning. 
There  was  some  cars  on  the  east  side  and  some  on  the 
west  side  too.  There  was  a  Buick  car  in  the  north  barrow 
pit,  headed  north."  Which  would  be  on  his  right  hand 
side  as  they  were  coming  towards  the  bridge,  and  he  saw 
the  cars  in  the  vicinity  of  the  bridge;  there  was  one  car 
right  on  the  bridge,  it  was  a  Pontiac;  there  were  quite  a 
few  people  there;  there  were  two  children  lying  on  the 
bank  on  the  highway;  there  was  a  lady  there,  and  he 
thought  there  was  a  man  laying  there;  there  was  a  man 
and  woman  laying  on  the  highway  or  side  of  the  highway 
on  the  west  side  of  the  bridge. 

"When  we  came  up  there  in  our  car,  we  walked  over. 
We  left  our  pick-up  in  line  with  the  rest  of  them  and 
walked  on  up,  walked  right  on  to  the  bridge.  We  stopped 
a  minute  or  two  there  by  the  east  of  the  bridge,  where 
the  children  were,  and  where  the  Buick  was  in  the  ditch, 
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and  then  I  walked  right  on  clear  across  the  west  side  of 
the  bridge.    I  never  went  off  the  road." 

"As  I  came  upon  the  bridge,  I  came  upon  the  automo- 
bile that  was  on  the  bridge,  it  was  pretty  close  to  the 
center  of  the  bridge.  It  might  have  been  a  little  further 
to  the  east  side  than  it  was  to  the  west  side,  but  it  was 
further  south  than  it  was  on  the  north.  I  would  say  the 
front  end  of  the  car  was  over  the  white  line,  as  we  call  it. 
I  am  speaking  of  the  car  that  was  on  the  bridge.  The 
car  was  setting  at  a  little  angle,  front  end  I  would  say 
was  over  the  white  line.  I  don't  know  whether  there  is 
a  white  line  right  on  the  bridge  or  not  but  it  was  setting 
far  enough,  there  is  no  doubt  of  it,  it  was  over  half  ways, 
because  when  Bill  came  with  the  ambulance,  I  took  hold 
of  the  fender  which  was  lying  out  there  and  pulled  it  back 
and  several  other  guys  took  ahold  with  me,  and  I  think 
we  moved  the  car  a  little  bit  so  he  could  get  through  with 
the  ambulance ;  w^e  moved  the  car  a  little  to  the  north,  and 
before  it  was  moved  to  the  north,  the  front  end  of  the  Pon- 
tiac  was  over  the  center  line  or  on  the  south  of  the  line." 
(Record — page  121.)  "As  we  moved  the  Pontiac  car  a 
little  to  the  north,  there  was  some  pieces  of  some  car  that 
we  moved  out  of  the  road  there,  but  I  wouldn't  know 
whether  they  were  off  of  the  Pontiac  or  whether  they 
were  off  of  the  Buick;  it  is  pretty  hard  to  say  what  the 
pieces  were,  as  far  as  that  goes,  but  there  was  pieces 
broke  off  of  either  car,  and  I  don't  knovv  w^hich  car." 

"Looking  at  plaintiffs'  exhibit  4,  photographs  3  and  4, 
I  would  say  that  that  car  was  setting  on  the  bridge,  and 
compared  to  the  picture  after  it  was  moved  by  the  four 
men,   we  moved  it   straighter;   we  moved  the   front   end 
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over  and  picked  the  fender  up  so  that  he  could  get  through. 
After  the  Pontiac  was  moved  from  the  south  side  there 
was  somebody  drove  through  there  and  the  man  that  drove 
through  there  was  the  coroner,  Air.  Bell." 

CROSS  EXAMINATION  VERN  KAPPHAN 

"I  couldn't  tell  you  right  to  the  inches  or  feet  how  far 
over  the  white  line  to  the  south  that  the  automobile  on 
the  bridge  was  when  I  saw  it;  I  didn't  measure  it;  there 
wasn't  room  enough  for  a  car  to  go  through  there;  that 
is  why  the  traffic  was  held  up;  there  wasn't  room  to  go 
through  until  we  moved  the  car;  I  don't  know  how  many 
of  us  moved  the  car,  there  were  a  lot  of  men  standing 
around  there  and  I  couldn't  say  particularly  that  I  knew 
any  of  them  that  took  hold  of  the  car  outside  of  me." 

"I  would  say  that  the  front  end  of  the  Pontiac  was  five 
or  six  feet  a\\ay  from  the  south  rail  before  I  moved  it. 
It  would  be  close  enough  that  they  couldn't  get  through 
with  an  outfit,  just  impossible  to  drive  a  car  through 
there  until  it  was  moved.  After  we  moved  it,  I  laid  the 
parts  back  down  on  the  road,  that  is  as  far  as  I  could. 
I  just  moved  them  out  of  the  road  so  we  could  get  through 
with  the  ambulance,  ^^'hat  I  moved  was  right  beside  the 
Pontiac.  I  wouldn't  say  that  there  was  a  white  line  on 
the  bridge,  I  don't  know. 

Before  the  car  was  moved  and  looking  at  photograph 
number  3  of  plaintiffs'  exhibit  4,  I  will  tell  you  where 
that  fender  was.  Apparently  that  is  a  fender,  isn't  it,  that 
I  am  pointing  to  in  the  center  of  the  picture?"   A.    "Yes." 

"Before  I  moved  the  automobile,  the  fender  was  laying 
right  about  here.    (Indicating.)    It  was  laying  pretty  close 
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there  I  would  say,  but  I  don't  see  how  it  could  have  been 
though  after  we  moved  it.  We  moved  it  and  he  went 
through  with  the  ambulance,  I  am  sure,  before  the  pic- 
ture was  taken.  My  testimony  is  that  we  picked  that  fender 
up  and  he  drove  through.  I  wouldn't  say  that  we  picked 
up  the  front  end  of  the  car,  we  just  moved  it,  we  just 
shoved  it  over.  I  didn't  see  the  condition  of  the  left  front 
of  the  Pontiac  when  it  was  shoved  over.  I  did  not  note 
whether  or  not  the  left  front  wheel  gouged  or  marked  the 
highway." 

Looking  at  the  picture  number  3  and  looking  at  the  posi- 
tion of  the  car,  I  think  it  was  a  little  straighter  than  that, 
and  when  T  moved  it,  it  was  over  closer  to  the  south  rail. 
It  ^^  as  setting  so  he  couldn't  drive  through,  right  the  way 
it  was  setting  there  with  the  fender  picked  up  3^ou  could 
drive  through  there.  Picture  number  3  is  not  in  the  same 
P'osition  that  it  was  w^hen  I  first  saw  it.  It  was  touching 
the  rail  here.  I  don't  think  it  would  touch  the  rail  when 
we  come  there,  I  wouldn't  say.  In  picture  number  3  of 
jlaintiffs'  exhibit  4,  it  appears  that  the  Pontiac  is  touch- 
ino-  the  rail  and  it  wasn't  touching  the  rail  when  we  came 
there.  As  to  the  markings  on  the  bridge,  I  couldn't  tell  you 
v,'hcther  either  side  Vv^as  marked,  because  I  didn't  observe 
the  railings  on  the  bridge. 

Observing  photograph  number  5  of  plaintiffs'  exhibit 
4,  well,  the  front  was  smashed  up,  but  whether  it  looked 
exactly  like  that,  we  did  not  pick  it  up,  we  just  slid  it  over 
and  moved  the  stuff  out  of  the  way  so  he  could  get  through 
V\'ith  the  ambulance.  I  did  not  look  afterwards  to  see 
whether  or  not  it  had  marked  the  bridge  or  the  pavement, 
and  I  don't  know  whether  or  not  the  left  front  wheel  or 


22 

the  left  front  tire  had  been  cut  off  the  rim  of  the  wheel 
so  that  the  rim  was  resting  on  the  pavement." 

"That  fender  that  is  shown  in  photographs  number  3 
and  5  of  plaintiffs'  exhibit  4  was  laying  right  along  side  of 
the  car,  back  here  a  little  further  I  would  say,  and  this 
front  I  would  say,  we  moved  it  back.  My  testimony  is  that 
it  was  impossible  for  an  automobile  to  pass  between  the 
south  rail  of  the  bridge  and  the  front  of  this  car  before  I 
moved  it." 

"The  Buick  car  was  through  there  when  I  got  there. 
It  vvas  in  the  ditch.  The  Pontiac  could  have  been  moved  a 
dozen  times  after  them  pictures  were  taken  if  he  took 
them  after  I  was  there,  which  he  had  to  do  because  I 
wasn't  the  first  man  there.  We  had  picked  the  people  up, 
or  someone  else  had,  I  didn't  touch  any  of  them,  but  they 
were  picked  up  and  went  ahead  into  town  before  we  left 
there;  and  T  didn't  see  Air.  Coles,  the  photographer,  there 
at  any  time  that  I  vras  there.  The  cars  could  have  been 
moved  after  I  left  there  too.  I  observed  the  Buick  in  the 
ditch  when  I  arrived  at  the  scene.  As  to  the  kind  of  a  car 
that  was  parked  at  the  head  of  the  line  there  to  the  east, 
I  couldn't  tell  you  that.  I  don't  remember  whether  or  not 
there  was  a  car  parked  on  the  left  side,  there  could  have 
been,  at  the  left  side  of  the  entry  to  that  bridge,  there 
could  have  been,  but  I  don't  know.  There  was  a  Ford  sta- 
tion wagon  there  that  picked  up  somebody  there.  I  think 
it  was  the  lumber  yard  man  at  Saco,  Pat  \\^est.  At  least, 
the  man  had  a  station  wagon  there  that  picked  some  peo- 
ple up,  but  I  don't  know  whether  he  was  at  the  head  of 
the  line  or  where  he  was.  As  to  whether  a  small  panel 
laundry  truck  at  the  east  end  of  the  bridge  could  have 
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been  there,  I  don't  recall  that,  it  could  have  been.  There 
was  a  girl  taking  care  of  two  children.  Yes,  there  was  a 
woman,  but  I  don't  know  who  she  was.  I  would  say 
that  we  did  not  move  the  back  end  of  the  Pontiac.  I 
would  say  'No'  that  that  wasn't  moved.  I  would  say  that 
the  back  end  of  the  Pontiac  was  not  moved  while  I  was 
there.  I  would  say  that  the  car  had  moved  quite  a  bit 
since  the  tim.e  that  we  moved  it  when  the  picture  was 
taken.  I  would  say,  unless  it  was  like  you  boys  w^as  ex- 
plaining, the  width  of  it,  you  knovv^,  unless  it  was  like  your 
explaining  the  angle  there  on  it.  It  doesn't  look  the  same 
to  me.  Unless  you  are  setting  on  an  angle  like  he  was 
talking  about  the  angle  of  the  lense  of  the  picture.  The 
automobile  that  I  have  been  looking  at  in  these  photo- 
graphs, facing  in  the  same  direction  when  I  first  got 
there,  it  was  setting  on  an  angle  like  that  on  the  bridge.  It 
was  standing  at  an  angle  on  the  bridge  just  about  like 
that.  It  was  heading  about  v/hat  you  would  call  west,  I 
would  say,  I  wouldn't  know." 

RAYMOND  CHARLES  HOYNES  (Tr.  129-134). 

"1  am  a  highway  section  man,  and  I  was  engaged  in 
that  work  on  the  30th  of  August,  1955.  My  station  was 
Malta,  14  miles  east  and  26  miles  west  on  highway  number 
2.  I  was  working  at  the  station  for  the  highway  depart- 
ment on  the  30th  of  August,  1955. 

I  am  acquainted  with  the  bridge  that  is  located  toward 
the  easterly  end  of  Bowdoin  Lake.  The  bridge  is  approxi- 
mately 12  and  one-half  miles  east  and  northeast  of  Malta. 
I  had  occasion  to  go  over  that  bridge  on  the  morning  of 
August  30th  and  on  other  days  too,  and  I  know  the  rail- 
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ings  of  the  bridge  enough  to  know  something  about  their 
condition.  When  I  came  through  there  on  the  morning  of 
August  the  30th,  1955,  I  know  the  condition  of  the  rail- 
ings on  each  side  of  the  bridge  that  morning,  and  the  di- 
rection of  the  bridge  in  that  vicinity  is  approximately  east 
and  west.  As  I  went  over  it  that  morning  I  noticed  the 
raihng  on  the  south  side  or  the  north  side  as  I  went 
through.  I  observed  both  sides.  We  do  every  time  we  go 
over  the  bridges,  it  is  a  part  of  our  job  to  look  out  for 
anything  unusual.  On  that  morning,  I  would  say  approxi- 
mated 9  o'clock,  I  crossed  the  bridge  going  east  and  I 
went  approximately  a  mile  and  a  half  to  the  end  of  my 
section  east  past  the  bridge.  On  that  morning  the  south 
rail  of  that  bridge  was  clear  of  any  marks.  They  were 
clear  of  any  markings  with  an  exception  of  a  sliver  off  or 
something  where  it  may  have  done  it  with  a  snow  plow. 
As  far  as  the  railings  and  the  boards  that  went  along  the 
south  side  of  that  bridge,  they  were  free  from  any  scuff- 
ing or  any  splintering  that  would  be  noticeable  to  just 
casual  observation.  There  were  no  paint  scrapings  on  the 
bridge  as  1  went  over  it  that  morning.  When  I  returned 
from  my  trip  about  a  mile  and  a  half  or  two  from  the  east, 
I  saw  this  accident  when  we  came  over  the  hill.  When  I 
say  the  accident,  I  did  not  see  the  accident  happen,  I  saw 
the  result  of  the  accident  after  it  had  happened.  When 
I  came  upon  this  accident  after  it  had  happened,  then  we 
just  had  the  one  vehicle.  We  pulled  it  off  to  the  side  of  the 
road  and  went  to  see  what  the  accident  consisted  of.  When 
I  got  there  I  did  see  people  around  there.  I  mean  that 
where  the  accident  was,  there  were  people  that  were  in- 
volved in  the  accident.    We  saw  two  little  children  on  a 
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blanket  on  the  shoulder  of  the  road,  right  at  the  end  of 
the  bridge;  and  on  the  other  end  of  the  bridge,  there  was 
the  woman  lying  on  a  blanket  on  the  west  end  of  the 
bridge,  on  the  shoulder  of  the  road.  I  saw  the  cars  that 
were  involved  in  the  accident,  but  I  did  not  make  too 
close  an  observation  of  the  cars.  I  see  that  there  was 
one  in  the  barrow  pit  on  the  east  end  of  the  bridge  and 
the  other  car  was  on  the  bridge.  I  just  casually  looked  at 
the  automobiles  because  there  was  quite  a  bit  of  trouble 
with  traffic  and  I  had  to  take  over  the  traffic  situation. 
There  were  several  men  walking  around  there,  and  I 
saw  a  man  walking  around  there  that  had  apparently 
been  in  the  accident.  That  was  Mr.  O'Keefe.  He  had 
blood  running  all  down  his  face  and  he  had  a  cut  over 
his  e3'e  or  some  blood  running  down  his  face.  I  just 
walked  past  him  when  I  passed  the  vehicle  to  get  a  bar 
out  of  the  vehicle  to  try  to  open  the  door  of  the  Buick. 

You  are  directing  my  attention  to  picture  12  of  plain- 
tiffs' exhibit  4  and  looking  at  the  railing  that  appears  on 
the  right  edge  of  the  photograph  there,  and  I  remember 
the  railing  that  morning;  the  railing  was  not  in  that  con- 
dition which  appears  in  that  photograph  when  I  went 
through  the  bridge  there  that  morning  going  east,  but  it 
was  in  that  condition  when  I  came  back.  I  notice  that 
there  is  a  vehicle  apparently  that  is  at  the  east  end  of  the 
bridge  on  the  north  side  and  I  recognize  it.  When  we  came 
back  from  the  east  I  noticed  that  vehicle  shown  in  the  pic- 
ture. I  couldn't  say  for  sure  looking  at  picture  number  13 
of  plaintiffs'  exhibit  4,  but  as  I  said  before,  the  bridge  was 
splintered  up  some,  maybe  due  to  a  snow  plow  or  some- 
thing that  rubbed  it,  but  I  don't  know.    I  don't  think  that 
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there  was  anything  on  that  lower  raiHng  before  the  acci- 
dent. At  any  rate,  I  did  notice  this  middle  railing  after 
the  accident  and  did  see  a  condition  such  as  is  shown  there. 

Looking  at  photograph  number  3  whcih  is  looking  west 
in  the  picture  number  4  of  plaintiffs'  exhibit  4,  I  notice  a 
railing  along  the  north  of  this  picture  now,  picture  4  of  the 
exhibit  4,  we  are  looking  east  and  I  observe  a  car  on  that 
bridge  at  the  time  that  the  picture  was  taken;  and  with 
respect  to  the  railing  along  the  north  of  that  bridge,  I  did 
not  notice  any  splintering  or  paint  scratches  on  the  north 
side  of  the  bridge. 

Looking  at  photograph  number  3  which  is  looking  west 
4,  I  look  at  it  and  notice  that  the  direction  that  we  are 
looking  in  that  picture  is  west,  and  I  observe  a  sign  that 
appears  to  the  right  of  the  highway,  which  I  am  familiar 
with.  On  that  morning,  as  I  went  east,  the  sign  was  there 
and  it  had  been  there  for  some  time  before  that  date,  and 
1  know  what  the  sign  said.  It  says  'Narrow  bridges  in 
the  next  10  miles.'  I  had  passed  over  this  area  a  good 
many  times  in  my  work  and  there  is  nothing  to  obstruct 
the  view  of  a  person  approaching  along  that  road.  There 
is  a  little  rise  in  the  road  further  down,  but  you  can  see 
that  sign  for  several  hundred  feet  and  by  the  shape  of  it  I 
know  that  it  is  a  warning  sign. 

At  the  time  I  arrived  there,  they  vrere  removing  one  of 
the  children.  They  put  the  child  on  a  blanket  out  on  the 
east  end  of  the  bridge,  on  the  north  side,  and  this  other 
woman  they  had  carried  her  up  to  the  other  end  there 
and  she  was  lying  on  a  blanket  on  the  shoulder  of  the 
road.  I  also  saw  a  woman  in  the  red  Buick,  on  the  east 
end  of  the  bridge.    I  went  up  pretty  close  to  the  car  and  I 


27 

saw  her.  She  was  crumpled  up  under  the  steering  wheel 
and  was  still  alive  at  that  moment,  but  we  couldn't  get  the 
car  door  open. 

At  the  time  I  first  saw  the  woman  in  the  car,  which 
was  after  we  pulled  up  here,  the  children  were  on  the 
shoulder  of  the  road  and  another  lady  was  being  taken 
over  to  the  west  side.    That  lady  was  still  alive. 

With  respect  to  the  south  side  going  back  to  the  south 
rail,  I  will  tell  the  Court  there  was  no  paint  smudges  or 
spots  of  paint  on  the  south  rail  that  morning  when  I  went 
out,  and  when  I  came  back,  there  were,  and  the  color  of 
those  paint  smudges  were  red. 

I  am  familiar  with  the  section  from  the  east  end  of 
the  bridge  on  the  south  side  back  6  or  7  posts.  The  last 
time  T  paid  attention  to  them  was  three  or  four  days 
ago,  and  there  were  paint  smudges  there  at  the  present 
time.  I  have  been  familiar  with  those  paint  smudges  about 
a  year  with  reference  to  the  accident.  The  first  time  I 
saw  them,  with  reference  to  the  accident,  was  the  morning 
of  the  accident." 

CROSS  EXAMINATION— Raymond  Charles  Hoynes 

\\'hen  you  asked  me  if  I  wouldn't  say  that  all  the  paint 
smudges  on  the  south  rail  of  that  bridge  at  the  present 
time  had  been  there  ever  since  the  accident,  well,  I  couldn't 
pvovt  that  it  was,  but  I  haven't  seen  any  different  from 
the  time  of  the  accident  up  until  now,  and  when  my  recol- 
lection is  refreshed  a  little  as  to  whether  there  is  orange 
l)aint  smudges  on  the  south  rail  at  the  present  time,  well, 
}ou  could  call  it  orange  if  you  wanted  to  maybe.  Red 
])aint  rubbed  along  on  white  paint  would  make  a  sort  of  a 
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orange  paint.  White  on  red  will  make  orange,  pretty  much 
so.  This  particular  paint  that  I  saw  on  the  morning  of 
the  accident,  immediately  after  the  accident,  I  can't  say 
if  there  was  orange,  but  there  was  red  paint  on  the  bridge. 
As  to  the  particular  paint  that  I  saw  that  morning  im- 
mediately after  accident,  I  can't  say  that  it  was  orange, 
but  there  was  red  paint  on  the  bridge.  As  to  whether 
there  was  orange  paint  or  orange  colored  paint  on  the 
bridge  somewhat  to  the  west  of  where  this  Pontiac  was 
when  I  was  there  that  morning,  there  may  be,  yes,  there 
is  some  sort  of  orange  colored  paint  on  there  alright.  As 
to  whether  there  was  orange  colored  paint  as  distinct  from 
anything  that  might  have  been  red,  well,  I  didn't,  as  I  say, 
think  that  there  was  any  difference  with  the  red  on  the 
white  stretched  along  the  bridge — I  might  call  it  all  red 
or  orange. 

When  I  was  coming  back  from  my  assignment  that 
morning  at  the  end  of  the  route  to  the  east,  I  would  say 
we  were  back  to  the  bridge  about  9:20.  We  drove  a  mile 
and  a  half  there  was  somebody  else  there.  There  was 
about  three  cars,  probably  three  vehicles  on  the  east  end 
of  the  bridge — maybe  as  many  more  on  the  west  end,  two 
or  three.  I  stopped  on  the  east  end  of  the  bridge  behind 
those  vehicles  that  were  there.  I  can't  describe  the  vehi- 
cles now,  but  I  believe  there  was  a  laundry  panel  outfit 
there,  but  I  wouldn't  know  the  color  of  it.  I  don't  recall 
another  vehicle  to  the  left  when  I  stopped  near  the  east 
end  of  the  bridge  and  I  don't  remember  that.  As  to 
whether  there  was  a  slight  young  girl  there  with  a  ker- 
chief over  her  head,  I  can't  say — I  didn't  pay  attention 
enough  to  it.   I  went  across  to  the  Pontiac  and  then  turned 
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around  and  went  back  and  saw  this  woman  in  the  car, 
and  they  couldn't  get  the  door  open  so  I  went  back  to  the 
truck  to  get  a  bar  to  pry  the  door  open.  I  didn't  see  any- 
(^ne  in  the  Pontiac  when  I  went  by  it.  The  people  were 
already  out  of  the  Pontiac.  When  I  got  to  the  Buick,  the 
woman  was  slumped  over  the  steering  wheel.  I  was  there 
when  Mr.  Coles,  the  photographer,  came,  and  I  think  she 
was  still  in  the  same  position  at  that  time;  and  I  say  when 
1  went  to  get  the  bar,  the  woman  was  alive. 

The  narrov/  bridge  sign  that  appears  in  picture  number 
4  of  plaintiffs'  exhibit  4  was  the  only  sign  close  to  the 
bridge.  There  was  a  sign  some  miles  west,  but  no  sign  to 
the  east  besides  the  sign  that  was  there. 

I  look  at  the  north  rail  as  you  show  me  the  photograph 
number  3  of  plaintiffs'  exhibit  4  in  this  case,  and  the  mark 
of  some  sort  near  the  post  above  the  right  rear  bumper 
of  the  Pontiac  or  the  automobile  that  I  see  sitting  there, 
and  I  did  not  observe  that  gouge  on  the  north  rail  of  the 
bridge. 

IT-ilLLIP  VERT  (Tr.  139). 

For  the  purpose  of  saving  repetitious  testimony,  for 
practical  purposes  the  testimony  of  Phillip  Vert  coincides 
with  that  of  Raymond  Charles  Hoynes.  It  appears  in  the 
Record — page  139  through  143. 

CHARLES  McCHESNEY  (Tr.  144) 

"My  name  is  Charles  McChesney  and  I  live  at  Saco.  I 
follow  the  occupation  of  ranching.  I  have  one  ranch  12 
miles  northeast  of  Saco  and  one  is  50  miles  southwest  of 
Malta.    I   have  been  engaged   in  ranching  operations  al- 
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most  40  years  in  this  vicinity.  I  homesteaded  near  Saco 
and  I  have  been  active  there  ever  since.  My  work  requires 
that  I  drive  back  and  forth  between  the  two  ranches  oc- 
casionally, and  I  had  occasion  to  start  the  trip  from  my 
home  to  Saco  to  the  ranch  south  of  Malta  on  the  30th  of 
August,  1955.   I  traveled  over  highway  number  2  to  Malta. 

As  I  was  traveling  towards  Malta,  I  came  upon  the  ac- 
cident. It  w^as  at  a  narrow  bridge  on  highway  2,  north 
and  a  little  east  of  Bowdoin  Lake,  between  Malta  and  Saco. 
When  I  arrived  there  there  were  two  or  three  other  auto- 
mobiles ahead  of  me.  I  think  J  was  even  the  third  or 
fourth  car.  I  came  from  Saco  towards  Malta,  towards 
the  east  end  of  the  bridge  and  I  imagine  I  must  have  been 
close  to  a  hundred  feet  from  the  east  end  of  the  bridge,  be- 
hind two  or  three  other  cars.  We  were  held  up  there,  but 
when  we  crossed  the  bridge  later,  we  drove  on  the  south 
side  of  the  highway  going  west. 

With  relation  to  the  bridge,  I  stopped  in  the  line  of 
traffic  back  of  the  bridge  and  it  would  be  east  of  the 
bridge  and  about  a  hundred  feet  from  the  bridge,  I  would 
say.  As  I  arrived  there,  I  got  out  of  the  car  and  walked 
over  to  the  first  car  and  noticed  Mr.  O'Keefe's  children 
lying  on  the  bank,  and  I  think  he  was  lying  along  side  of 
them.  The  car  that  I  noticed  was  a  red  Buick  and  it  was 
just  east  of  the  bridge  with  the  front  end  of  it  hanging 
over  the  embankment  into  the  barrow  pit.  I  observed  the 
other  car  that  had  figured  in  the  accident  or  had  been  in- 
volved in  the  accident  and  it  was  a  Pontiac  car.  The  Pon- 
tiac  car,  as  I  came  up  there,  was  sitting  across  the  center 
line,  possible  the  front  end  of  it  I  would  say  a  little  more 
than  three  feet  across  the  center  line  of  the  marking  on 
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the  bridge  facing  to  the  southwest.  The  Pontiac  was 
across  the  center  line  to  the  south  facing  in  the  south- 
westerly direction,  and  there  was  not  room,  when  I  first 
came  up  there,  there  was  not  room  to  pass  between  the 
south  railing  of  the  bridge  and  the  Pontiac  automobile  be- 
cause the  Pontiac  was  too  far  over  the  center  line  facing 
to  the  southwest,  and  there  was  not  room  enough  for  an- 
other car  to  pass  it. 

While  I  was  there,  there  was  some  change  made  in  the 
position  of  the  Pontiac  automobile.  Four  or  five  men 
got  ahold  of  the  front  end  of  the  Pontiac  and  skidded  it 
over  so  that  the  traffic  could  go  by,  and  after  that  was 
done,  the  traffic  got  by  through  there  while  I  was  still 
there.  I  didn't  remain  there,  I  took  my  turn  going  across 
the  bridge  after  the  Pontiac  had  been  moved. 

When  I  look  at  picture  number  3  of  plaintiffs'  exhibit 
4,  it  appears  to  be  one  of  the  vehicles  involved  in  the  col- 
lision, that  is,  the  Pontiac.  I  observe  the  portion  of  an 
automobile  lying  to  the  left  of  the  front  portion  of  that 
car  in  the  roadway  there.  I  was  there  when  that 
portion  of  the  automobile  was  placed  there.  It  was  placed 
there  so  that  they  could  take  a  picture  of  the  vehicle.  I 
observe  picture  number  2  of  plaintiffs'  exhibit  4  and  I 
recognize  the  other  vehicle  in  that  accident.  It  is  the  Buick 
automobile  that  was  involved  in  the  accident,  and  it  is  in 
the  position  approximately  it  was  when  I  came  up  there. 

CROSS  EXAMINATION— Charles  McChesney  (Tr. 
146). 

I  observe  picture  number  3  of  plaintiffs'  exhibit  4.  When 
1  first  came  up  to  the  accident,  as  near  as  I  can  recall, 
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that  portion  of  the  automobile  was  lying  over  here.  It  was 
taken  out  not  for  the  ambulance  but  for  the  panel  job 
from  Glasgow  to  take  Mr.  O'Keefe's  children  to  the  hos- 
pital. Then  it  was  put  back  there  for  the  photographer  to 
take  the  picture.  As  near  as  I  can  remember,  the  part  of 
the  automobile  was  lying  right  close  to  the  railing,  right 
close  to  the  bridge  railing — about  opposite  where  it  shows 
in  picture  number  3.  I  wouldn't  say  positively  as  to  that 
because  those  are  some  of  the  minor  details  that  a  fellow 
wouldn't  pay  particular  attention  to,  but  I  remember  very 
distinctly  that  being  moved  and  I  don't  remember  who 
removed  it.  I  think  there  were  three  or  four  men  and 
they  didn't  lift  the  front  end  of  the  Pontiac,  they  just 
skidded  it  over.  Got  down  low  with  main  strength,  I  sup- 
pose you  would  call  it  that.  There  were  four  men,  four  or 
five  men.  As  to  whether  they  took  hold  of  the  bumper, 
well  no,  there  was  no  bumper  there.  The  bumper  was 
pretty  badly  bent  up.  They  took  ahold  of  most  anywhere 
that  they  could  get  ahold  of  the  vehicle  and  I  didn't  ob- 
serve whether  some  parts  would  bend  or  give — I  didn't  ob- 
serve that.  When  they  moved  the  vehicle,  I  was  on  the 
east  side  of  the  bridge,  probably  standing  along  side  of 
my  car — it  would  be  about  a  hundred  feet  from  the  place 
where  the  vehicle  was  located,  so  that  I  couldn't  see  the 
front  of  the  Pontiac  when  that  moving  operation  was  go- 
ing on,  but  I  am  sure  that  the  Pontiac  was  about  three 
feet  over  the  center  line,  but  I  did  not  measure  from  the 
center  line,  that  is  an  estimation  on  my  part.  Of  course, 
there  is  actually  no  center  line  on  the  bridge.  I  was  esti- 
mating by  eye  and  approximate  distance.  I  think  that  the 
bridge   is  approximately   20   feet  wide.     I   am   sure   it   is 
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quite  narrow.  It  is  more  narrow  than  the  paved  portion 
of  the  highway  in  the  vicinity. 

When  I  first  came  up  there  I  know  there  was  just  a 
very  few  cars  there.  I  was  either  the  third  or  fourth  car 
there,  I  am  sure  of  that.  One  of  those  ahead  of  me  was 
a  laundry  panel.  I  couldn't  identify  it  that  is,  I  couldn't 
identify  who  it  belonged  to.  I  observed  somebody  that 
reported  to  be  a  nurse  there  by  the  children  lying  on  the 
highway.  There  were  quite  a  lot  of  folks  around  there  be- 
fore it  was  over  with.  When  I  first  got  there,  there  were 
very  few  people.  I  know  that  the  panel  truck  was  there. 
I  don't  recall  whether  there  was  a  green  station  wagon 
there  or  not  .  I  don't  recall  that.  I  do  not  recall  whether 
there  was  a  vehicle  parked  on  the  south  side  or  shoulder  of 
the  highway  to  the  east  of  the  bridge. 

A  laundry  panel  went  through  after  the  Pontiac  was 
moved.  It  had  to  be  moved  before  the  laundry  panel  went 
through.  I  am  only  speaking  of  the  panel  laundry  truck. 
The  Pontiac  had  been  moved  before  it  went  through  and 
a  piece  of  the  automobile  that  I  referred  to  also  had  been 
moved  back.  I  saw  the  piece  of  the  automobile  put  back 
for  the  purpose  of  taking  the  picture  and  I  don't  recall 
who  put  it  back. 

CLEO  E.  COLES  (Tr.  108). 

We  will  not  relate  the  testimony  of  Cleo  E.  Coles  in 
our  Brief  because  it  is  the  testimony  of  the  photographer 
who  took  the  pictures  and  the  stereo  slides  and  his  testi- 
mony appears  in  the  Transcript,  beginning  with  page 
108.  The  testimony  is  directed  to  the  identification  of 
the   respective  exhibits   and  can  be  conveniently   checked 
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with  the  exhibits  by  reviewing  the  testimony  of  photogra- 
pher, Cleo  E.  Coles  through  page  1 18. 

GENE  SEEL  (Tr.  page  149)  and  WAYNE  LONG  (Tr. 
Page  161). 

These  are  the  men  who  were  operating  the  wreckers 
and  who  removed  the  two  automobiles  from  the  scene  of 
the  accident  and  their  testimony  appears  in  the  Transcript 
with  the  detail  of  various  matters  that  were  concerned 
with  the  handling  of  the  automobiles,  and  their  testimony 
was  to  show  that  there  was  no  damage  done  to  the  vehicles 
in  question  in  the  process  of  moving  them  from  the  bridge 
or  from  the  scene  of  the  accident.  We  are  not  narrating 
the  testimony  because  it  is  directly  related  to  the  conditions 
of  the  automobiles  and  the  fact  that  they  were  not  altered 
in  the  process  of  removing  them  from  the  scene  of  the 
accident,  and  that  they  were  in  the  same  position  for  all 
practical  purposes  when  the  photographs  were  later  taken 
at  the  respective  garages  where  the  vehicles  had  been  re- 
moved. 

STANLEY  JAMES  HOULD  (Tr.  166). 

Stanley  James  Hould  made  measurements  and  prepared 
the  foundation  for  the  sketch,  plaintiffs'  exhibit  number 
34.  He  was  examined  concerning  the  dimensions  of  the 
bridge  and  the  distances  between  the  posts  and  the  red 
markings  on  the  south  side  of  the  bridge  and  the  bridge 
timbers  to  the  south  of  the  bridge.  He  testified  that  the 
measurement  of  the  width  of  the  bridge  from  the  base  of 
the  sleepers  was  19  feet  2J^,  inches  on  the  west  end  and 
20  feet  3  inches  from  the  outside  of  one  sleeper  log  on 
one  side  to  the  outside  of  the  sleeper  log  on  the  other  side, 
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which  measurement  would  be  only  to  the  inside  of  the 
posts  or  to  the  inside  of  the  posts  on  the  opposite  post 
across  the  road,  and  the  distance  between  the  posts  varied 
a  little.  They  varied  from  6  feet  lyi  inches  to  6  feet 
5  inches.  These  were  not  differentiated  on  the  sketch  be- 
cause the  average  distance  appears  from  the  testimony. 
There  were  16  posts  on  the  north  and  16  posts  on  the  south 
side  of  the  bridge.  He  testified  as  to  the  paint  scrapings 
and  the  scrapings  on  the  bridge  and  he  made  a  record  of 
a  particular  thing  that  appeared  on  the  bridge  as  far  as 
the  posts  or  railings  were  concerned — 24  feet  and  8  inches 
from  the  west  end  of  the  bridge,  he  found  a  scrape  with 
paint  and  white  paint  scraped  off  a  piece  2  feet  and  10 
inches  long.  Then  the  distance  between  this  first  scrape 
and  the  second  scrape  was  14  feet  and  1  inches  and  from 
the  second  scrape  to  the  third  scrape  it  was  19  feet  6 
inches,  and  that  large  scrape  was  5  feet  8  inches  long  and 
about  1  inch  of  this  3  by  8  was  completely  chipped  off 
the  top  at  that  point,  about  3  feet  of  it  was  completely 
chipped  off  of  it,  and  that  is  38  feet  from  the  east  end  of 
the  bridge,  and  to  the  last  indication  of  it  going  east  would 
be  32  feet  8  inches.  He  went  from  the  east  end  of  the 
bridge  on  the  south  side  to  find  the  scrapings  and  gouging 
that  was  where  the  chipping  out  occurred.  The  one  on  the 
east  of  the  bridge  started  38  feet  from  the  east  end  of 
the  bridge.   These  are  marked  on  exhibit  34. 

He  testified  that  there  were  paint  markings  along  this 
side  of  the  bridge.    These  are  marked  on  exhibit  34. 

He  testified  that  there  were  paint  markings  along  this 
side  of  the  bridge  and  that  they  were  red  in  color. 
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with  the  exhibits  by  reviewing  the  testimony  of  photogra- 
pher, Geo  E.  Coles  through  page  118. 

GENE  SEEL  (Tr.  page  149)  and  WAYNE  LONG  (Tr. 
Page  161). 

These  are  the  men  who  were  operating  the  wreckers 
and  who  removed  the  two  automobiles  from  the  scene  of 
the  accident  and  their  testimony  appears  in  the  Transcript 
with  the  detail  of  various  matters  that  were  concerned 
with  the  handling  of  the  automobiles,  and  their  testimony 
was  to  show  that  there  was  no  damage  done  to  the  vehicles 
in  question  in  the  process  of  moving  them  from  the  bridge 
or  from  the  scene  of  the  accident.  We  are  not  narrating 
the  testimony  because  it  is  directly  related  to  the  conditions 
of  the  automobiles  and  the  fact  that  they  were  not  altered 
in  the  process  of  removing  them  from  the  scene  of  the 
accident,  and  that  they  were  in  the  same  position  for  all 
practical  purposes  when  the  photographs  were  later  taken 
at  the  respective  garages  where  the  vehicles  had  been  re- 
moved. 

STANLEY  JAMES  HOULD  (Tr.  166). 

Stanley  James  Hould  made  measurements  and  prepared 
the  foundation  for  the  sketch,  plaintiffs'  exhibit  number 
34.  He  was  examined  concerning  the  dimensions  of  the 
bridge  and  the  distances  between  the  posts  and  the  red 
markings  on  the  south  side  of  the  bridge  and  the  bridge 
timbers  to  the  south  of  the  bridge.  He  testified  that  the 
measurement  of  the  width  of  the  bridge  from  the  base  of 
the  sleepers  was  19  feet  2%,  inches  on  the  west  end  and 
20  feet  3  inches  from  the  outside  of  one  sleeper  log  on 
one  side  to  the  outside  of  the  sleeper  log  on  the  other  side, 
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which  measurement  would  be  only  to  the  inside  of  the 
posts  or  to  the  inside  of  the  posts  on  the  opposite  post 
across  the  road,  and  the  distance  between  the  posts  varied 
a  little.  They  varied  from  6  feet  lys  inches  to  6  feet 
5  inches.  These  were  not  differentiated  on  the  sketch  be- 
cause the  average  distance  appears  from  the  testimony. 
There  were  16  posts  on  the  north  and  16  posts  on  the  south 
side  of  the  bridge.  He  testified  as  to  the  paint  scrapings 
and  the  scrapings  on  the  bridge  and  he  made  a  record  of 
a  particular  thing  that  appeared  on  the  bridge  as  far  as 
the  posts  or  railings  were  concerned — 24  feet  and  8  inches 
from  the  west  end  of  the  bridge,  he  found  a  scrape  with 
paint  and  white  paint  scraped  off  a  piece  2  feet  and  10 
inches  long.  Then  the  distance  between  this  first  scrape 
and  the  second  scrape  was  14  feet  and  1  inches  and  from 
the  second  scrape  to  the  third  scrape  it  was  19  feet  6 
inches,  and  that  large  scrape  was  5  feet  8  inches  long  and 
about  1  inch  of  this  3  by  8  was  completely  chipped  off 
the  top  at  that  point,  about  3  feet  of  it  was  completely 
chipped  off  of  it,  and  that  is  38  feet  from  the  east  end  of 
the  bridge,  and  to  the  last  indication  of  it  going  east  would 
be  32  feet  8  inches.  He  went  from  the  east  end  of  the 
bridge  on  the  south  side  to  find  the  scrapings  and  gouging 
that  was  where  the  chipping  out  occurred.  The  one  on  the 
east  of  the  bridge  started  38  feet  from  the  east  end  of 
the  bridge.   These  are  marked  on  exhibit  34. 

He  testified  that  there  were  paint  markings  along  this 
side  of  the  bridge.    These  are  marked  on  exhibit  34. 

He  testified  that  there  were  paint  markings  along  this 
side  of  the  bridge  and  that  they  were  red  in  color. 
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\yiLLIAM  C.  DOVE  (Tr.  213  et.  seq.). 

William  C.  Dove,  sheriff  of  Phillips  County,  Montana, 
at  the  time  of  the  collision,  went  to  the  scene  of  the  acci- 
dent. When  he  first  got  there  there  was  lots  of  traffic 
lined  up  on  both  ends  of  the  bridge,  and  the  ambulance  had 
just  passed  him  just  before  he  got  to  the  scene  of  the  acci- 
dent. The  ambulance  was  going  towards  the  bridge,  and 
passed  him  as  he  was  on  the  way.  When  the  sheriff  ar- 
rived at  the  bridge,  the  ambulance  was  there.  His  mem- 
ory was  confused  as  where  the  ambulance  was,  finally  he 
said  T  believe  it  was  the  west  side.'  They  were  loading 
the  people  on  the  west  side  of  the  bridge  and  he  helped. 
As  soon  as  the  people  were  loaded  in  the  ambulance  he 
called  for  the  wrecker  and  the  photographer  by  radio  at- 
tached to  his  car.  The  photographer  got  there  in  a  matter 
of  twenty  minutes.  The  first  thing  he  did  after  he  arrived 
was  to  help  remove  the  injured,  then  inquired  if  anybody 
had  seen  the  accident.  There  were  quite  a  few  people  there 
and  he  asked  for  eyewitnesses.  He  was  left  with  the  im- 
pression that  nobody  had  seen  the  accident.  He  made  an 
investigation  on  the  ground  concerning  the  accident  later 
after  the  photographer  and  the  highway  patrol  arrived. 
The  highway  patrolman  arrived  there  just  a  few  minutes 
later  than  the  photographer.  He  was  informed  by  the 
highway  maintainance  men  that  they  had  wanted  to  move 
the  Pontiac,  but  they  wouldn't  allow  it  to  be  moved,  and 
they  only  moved  one  fender  which  would  have  been  the  left 
front  fender  in  order  to  get  a  car  through  in  order  to  take 
the  children  to  town.  They  showed  him  where  it  had 
been  laying  and  they  marked  the  spot,  and  that  had  been 
swung  around  to  the  right  out  of  the  road  so  that  the 
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car  could  get  through  to  take  the  children  to  town.  The 
highway  maintainance  men  pointed  out  to  the  sheriff  the 
position  in  which  the  fender  was  before  it  was  moved  and 
he  had  them  show  ^^'here  it  had  been  before  they  moved 
it  and  they  moved  it  back  to  the  same  place  so  that  the 
photographer  could  take  the  picture  of  it. 

AVhen  the  highway  patrolman  and  photographer  arrived 
lie  made  an  investigation  on  the  ground  and  that  at  the 
place  where  the  accident  took  place.  He  relates  his  experi- 
ence then  in  connection  with  investigating  accidents — (Tr. 
pages  215  and  216).  Later  he  said  he  did  make  an  investi- 
gation. He  was  not  giving  conclusions  but  will  tell  what 
he  observed. 

There  was  a  Pontiac  car  sitting  on  an  angle  in  the  east- 
erly portion  of  the  bridge  with  the  front  of  it  across  the 
center  line  headed  in  a  southwesterly  direction.  There  was 
the  red  Buick  in  the  ditch  just  off  the  east  end  of  the 
bridge,  sitting  right  across  the  barrow  pit  with  the  nose 
of  it  in  the  bank  on  the  north  side. 

With  relation  to  the  bridge  itself,  he  observed  where 
the  markings  on  the  south  side  of  the  east  portion  of  the 
bridge  where  a  car  had  scraped  along  the  bridge  and  there 
was  red  paint  on  the  bridge.  There  was  also  red  paint  on 
the  Buick.  The  highway  patrolman  and  witness  measured 
the  markings.  Sheriff  held  the  tape  while  he  took  the 
figures  down,  read  the  tape  and  marked  it  in  the  report 
book.  The  witness  noticed  the  railings  on  the  bridge  and 
noticed  with  respect  to  the  floor  of  the  bridge  debris  and 
there  was  debris  at  the  front,  and  looking  at  it,  it  would  be 
to  the  right  of  the  Pontiac  assuming  where  the  collision 
happened,  there  was  debris  under  the  Pontiac  there.  There 
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was  also  debris  which  he  assumed  to  be  acid  that  probably 
was  radiator  fluid  in  the  path  where  the  Buick  had  taken 
to  go  into  the  ditch,  and  there  was  something  there  that 
he  presumed  was  acid  or  radiator  fluid  and  it  followed 
the  course  which  the  Buick  had  taken  into  the  ditch  and 
it  was  deposited  along  the  south  side  of  the  bridge  and 
then  in  a  left  angle  to  the  ditch  to  the  back  end  of  the 
Buick.  It  seemed  to  him  that  the  acid  and  radiator  fluid 
started  with  respect  to  the  bridge  itself  as  though  it  was 
a  little  ahead  of  where  it  hit  the  bridge  or  where  it  scraped 
along  the  bridge.  That  is  where  it  was  most  prominent, 
but  there  was  debris  along  the  edge  of  the  bridge  also. 
When  he  said  ahead,  he  meant  ahead  of  the  point  where 
it  started  to  scrape  the  bridge — east  of  the  point.  The 
debris  was  on  the  south  side  of  the  road  and  it  swung  at 
an  angle  around  the  north  side  of  the  road,  and  with 
relation  to  the  Pontiac  car,  the  debris  was  to  the  south 
side  of  the  center  line  and  the  front  end  of  it  there.  The 
front  end  was  on  the  south  side  of  the  center  line  and  there 
was  debris  there  on  the  south  side  of  the  center  line.  With 
respect  to  this  pile  of  dirt,  directing  to  the  position  of  the 
Pontiac  automobile,  this  dirt  or  debris  from  the  Pontiac 
or  in  relation  to  the  Pontiac  as  regards  to  the  center  of 
the  highway,  was  to  the  south  of  the  center ;  and  with  re- 
spect to  the  debris  to  the  west  from  the  Buick  car,  it  was 
on  the  south  side  of  the  center  of  the  highway.  Relating 
about  the  identification  of  his  automobile,  the  sheriff  said 
that  he  had  his  blinker  lights  going.  When  he  arrived 
possibly  a  quarter  of  a  mile  from  the  scene  there  was  a 
lot  of  automobiles  stalled  and  stopped  along  there  and  he 
had  his  siren  sounding  intermittently  in  addition  to  the 
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blinker  lights.  The  bhnker  lights  were  on  top  of  the  car 
to  the  front  and  a  blinker  light  on  his  right  front  fender, 
which  had  the  legend  on  it  "STOP." 

AA^hen  the  ambulance  got  there  he  went  to  the  ambulance 
and  there  were  a  group  of  people  around  there  and  as 
soon  as  they  got  the  injured  in  the  ambulance,  the  sheriff 
asked  if  anybody  had  seen  the  accident.  He  asked  several 
different  times  and  nobody  seemed  to  have  seen  it.  At 
least  if  they  did,  nobody  made  themselves  known.  He 
spoke  up  on  both  sides  of  the  bridge  and  asked  if  anybody 
had  seen  the  accident.  He  was  in  his  shirt  sleeves  and  his 
star  was  showing  very  plainly.  Anybody  could  see  who 
he  was.  He  wasn't  dressed  with  a  suit  on,  but  he  had  a 
h'lg  nickel-plated  star,  and  he  asked  the  general  group  if 
anybody  had  seen  the  accident  which  nobody  made  a  re- 
sponse. 

Going  back  to  the  debris  with  relation  to  the  Pontiac 
car  and  the  place  on  the  bridge.  His  best  recollection  is 
that  the  debris  was  in  the  easterly  end  of  the  bridge.  The 
east  third  portion  and  on  the  south  half  and  along  the  side 
of  the  Pontiac  which  would  be  the  left  side  of  the  Pontiac 
toward  the  rear  so  that  from  the  front  to  the  rear  and 
along  the  edge  of  the  bridge,  where  he  assumed  the  Buick 
had  passed,  there  was  debris  to  the  left  of  the  Pontiac  and 
debris  on  the  south  side  along  the  bridge  where  he  thought 
the  Buick  evidently  went  circling  around  to  go  where  it 
was,  and  the  heaviest  part  of  the  debris  was,  with  refer- 
ence to  the  center  of  the  highway,  it  would  be  to  the  south 
of  the  center.  With  respect  to  both  the  Pontiac  and  the 
Buick,  there  was  debris  to  the  front  and  left  of  the  Pon- 
tiac and  along  the  side  of  the  Pontiac  on  the  left  side  in 
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the  position  that  he  saw  the  Pontiac  when  he  got  there, 
and  the  other  debris  was  right  along  the  side  of  the  bridge 
— the  south  side  where  the  car  had  scraped  the  side;  and 
compared  to  the  debris  which  he  described  as  being  near 
the  Pontiac,  the  debris  started  right  at  the  front  of  the 
Pontiac.  The  highway  patrolman  and  he  measured  that 
across  there.  It  was  directly  across  from  the  front  of  the 
Pontiac  at  the  edge  of  the  bridge  and  he  recalls  markings 
on  the  bridge  that  ^Ir.  Hardesty,  the  highway  patrolman, 
and  himself  measured.  There  was  some  marking  on  the 
road  in  the  pavement  itself,  it  was  the  nature  of  a  gouge 
or  a  deep  scratch  and  that  gouge  or  deep  scratch,  with 
reference  to  the  position  to  the  Pontiac,  it  was  close  to 
the  front  of  it.  The  sheriff,  Mr.  Dove,  stayed  around  the 
scene  of  the  accident  for  a  period  of  two  hours.  He  was 
there  until  both  cars  were  removed  and  the  highway  was 
cleared.  During  all  of  that  time  he  had  his  badge  on  his 
shirt  and  he  had  his  automobile  in  the  immediate  vicinity 
with  the  blinkers  lights  attached  to  it.  On  the  way  out 
from  Malta  he  possibly  could  have  met  cars  coming  from 
the  scene  of  the  accident.  The  debris  he  referred  to  w^as 
pieces  of  the  car,  pieces  of  glass,  radiator  fluid,  dirt  that 
you  don't  normally  find  on  the  highway  and  pieces  of  the 
bridge  that  were  present.  It  ^^as  finite  some  feet  from 
v;here  the  Pontiac  was  that  you  still  found  debris.  He 
1>elieved  that  there  were  fragments  of  glass  here. 

DOUGLAS  HARDESTY  (Tr.  page  228). 

''My  name  is  Douglas  Hardesty.  My  occupation  is  that 
of  a  Montana  highway  patrolman,  and  I  was  such  on  the 
30th  of  August,  1955.  During  the  early  morning  of  that 
day  I  was  called  to  an  accident  that  occurred  east  of  Malta. 
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I  was  notified  by  radio  by  the  sheriff's  office  of  PhiUips 
County  approximately  9:50  A.  M.  I  made  a  note  of  the 
time  that  I  arrived  at  the  scene  of  the  accident  and  it  was 
10:25  by  my  watch.  When  I  arrived  at  the  scene  of  the 
accident,  I  found  Mr.  Dove  had  already  arrived  and  had 
been  there  for  some  time.  Mr.  Coles,  the  photographer, 
arrived  subsecjuently  because  after  I  saw  the  type  of  the 
accident,  I  called  the  sheriff's  office  on  the  radio  and  I 
asked  that  the  photographer  be  notified,  but  he  had  al- 
ready been  notified  and  was  on  his  way  out. 

I  have  an  independent  recollection  of  what  I  discovered 
there  at  the  scene  of  the  accident  and  I  have  a  memoran- 
dum; I  have  made  a  diagram  at  the  time  at  the  scene  of 
the  accident  and  the  diagram  includes  the  length  of  the 
bridge;  the  width  of  the  bridge;  the  distance  from  the 
east  end  of  the  bridge  to  the  first  marks  on  the  south 
rail;  the  distance  from  the  east  end  of  the  bridge  to  the 
mark  which  I  believe  to  have  been  made  by  the  Pontiac  on 
the  north  side  of  the  bridge  and  the  distance  from  the 
front  end  of  the  Pontiac,  in  its  position  that  I  found  it,  to 
the  south  railing,  not  the  railing  itself,  but  that  portion 
which  they  call  the  stringer  which  is  on  the  road  bed.  I 
made  measurements  to  that,  that  is  the  effective  width 
and  I  have  my  notes  here  and  I  can  tell  you  what  other 
measurements  were  made  by  me.  In  addition  to  those 
measurements  which  I  described,  I  measured  the  gouge 
mark,  a  deep  scratch,  which  was  between  the  Pontiac  and 
the  south  side  of  the  road,  and  I  measured  that  in  refer- 
ence to  its  position  between  the  Pontiac  and  the  bridge, 
measuring  to  the  bridge.  I  also  measured,  not  Vv^ith  a  steel 
tape,  but  by  stepping  off  the  distance  from  the  east  end 
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of  the  bridge  to  the  rear  of  the  Buick.  I  mentioned  the 
length  of  the  bridge  and  the  width  and  so  fourth.  I  made 
two  measurements  in  regard  to  the  Pontiac.  One  from 
the  eastern  most  position  to  the  bridge  and  one  from  the 
western  most  position  to  the  bridge.  That  would  be  the 
front  end  of  the  Pontiac.  It  was  sitting  at  an  angle.  I 
also  measured  the  length  of  the  marks  on  the  south  side 
of  the  bridge  which  I  attributed  to  the  path  of  the  car  go- 
ing towards  the  east  which  was  the  Buick,  and  made  a 
note  of  a  gouge  mark  which  was  nearly  between  the  ends 
of  the  bridge  on  the  east  side  with  relationship  to  its  dis- 
tance from  the  south  side  and  it  was  in  the  path  that  one 
of  the  cars  took  and  T  made  a  note  of  its  position.  I  don't 
know  whether  or  not  it  shows  on  the  photograph  or  any- 
thing, but  I  made  a  note  of  it  in  my  notes.  I  believe  that 
is  the  extent  of  the  measurements  that  I  made.  From  the 
records  and  the  measurements  that  I  have  made,  I  am 
able  to  sketch  upon  the  exhibit  (34)  that  is  on  the  board 
the  position  of  the  Pontiac  when  I  arrived  there,  and  the 
indications  that  I  stated  that  I  had  measured  on  the 
ground  and  I  can  do  that — here,  the  witness  during  a  15 
minute  recess  makes  a  sketch  on  the  exhibit. 

I  have  now  sketched  in  some  measurements  that  I  made 
on  the  bridge  at  the  time  that  I  arrived  and  during  the 
time  of  my  stay  there  following  this  accident.  I  will  in- 
dicate my  measurements  now  to  the  Judge  that  I  made 
during  the  recess  and  show  him  what  they  are.  I  got  the 
bridge  to  be  96  feet;  I  measured  19  feet  1  inch,  measuring 
this  end  of  the  bridge  from  the  bottom  stringer  to  the  bot- 
Um\  striuQ-er  on  the  other  side  showing  only  the  actual  road 
surface;   I  measured  from  the  vehicle  that  was  on  the 
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bridge,  from  this  corner  to  the  bridge  was  6  foot  10  inches 
(see  sketch  exhibit  34) ;  from  this  corner  of  the  vehicle  to 
the  bridge  was  6  feet  even. 

Six  feet  ten  inches  is  the  first  measurement  and  the 
angle  it  was  sitting  was  approximately  this  angle  indi- 
cated. It  is  about  8  feet  from  the  bridge  to  this  measure- 
ment here.  I  measured  from  this  end  to  the  first  contact 
of  any  roughening  of  the  bridge  and  found  it  to  be  30 
feet  8  inches  counting  a  projection  which  is  not  shown  on 
his  map.  Then  the  bridge  is  scraped.  There  is  paint  on  it 
for  a  distance  of  19  feet  in  various  spots,  the  last  19  feet 
8  inches  bore  no  evidence  of  contact.  The  colliding  occur- 
red in  the  first  19  feet  measuring  from  the  westerly  end 
of  my  measurements.  I  measured  all  of  my  measurements 
from  the  east  end  of  the  bridge. 

Now  there  was  a  gouge  mark  on  the  highway  2  feet  5 
inches  in  length  between  the  Pontiac  car  and  the  south 
railing  of  the  bridge  in  this  relative  position  indicated  on 
the  sketch.  The  west  end  of  the  mark  was  5  feet  5  inches 
from  the  south  portion ;  the  eastern  edge  of  the  gouge  was 
4  feet  7  inches  indicating  that  the  gouge  had  been  made 
at  an  angle  in  reference  to  the  length  of  the  bridge.  This 
mark  out  on  the  end  which  I  have  indicated  was  a  mark 
I  noticed  and  it  apparently  was  fresh;  it  was  apparently 
made  by  one  of  the  vehicles ;  there  was  a  mark  about  2  feet 
long  5  feet  7  inches  from  the  eastern  end  of  the  bridge 
to  the  north. 

I  have  now  indicated  on  the  sketch  the  angle  of  the 
Pontiac  or  the  approximate  angle  of  the  Pontiac  car  as  I 
found  it  on  the  bridge  when  I  arrived  there  after  the 
accident  had  happened  and  I  also  indicated  on  the  sketch 
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the  first  point  which  there  appears  a  gouge  or  a  paint 
mark.  I  have  one  measurement  that  I  have  a  note  of  here 
that  I  would  like  to  add  here.  There  is  a  bumper  mark, 
what  I  believe  to  be  a  bumper  mark  5  feet  4  inches  on  the 
side  of  that  railing,  the  south  of  the  railing;  5  feet  4 
inches,  that  is  a  gouge  mark  which  I  believe  to  have  been 
made  by  the  rear  end  of  a  bumper  and  I  don't  believe  I 
mentioned  this  little  mark  which  I  have  made  to  the  rear 
of  the  Pontiac  which  is  25  feet  4  inches  from  the  eastern 
end  of  the  bridge  and  I  believe  that  mark  to  have  been 
made  by  the  Pontiac's  rear  bumper. 

On  that  occasion  I  observed  debris  or  dropping  off  of  au- 
tomobiles in  that  vicinity.  There  was  evidence  of  dirt,  wood 
chips  and  some  radiator  fluid,  or  fluid  which  I  believe  to 
be  radiator  fluid,  strewn  around  in  that  area.  Before  I 
arrived  there  someone  or  some  groups  had  picked  up  some 
of  the  metal  parts  and  placed  them  more  or  less  in  a 
pile  down  at  the  east  end  of  the  bridge  so  I  couldn't  make 
any  specific  marks  showing  any  particular  parts  of  the 
cars.  However,  I  did  observe  wood  chips,  radiator  fluid 
and  some  dirt.  With  respect  to  those  wood  chips,  radiator 
fluid  and  articles  which  I  mentioned,  and  with  reference 
to  the  center  of  the  bridge,  I  may  show  on  my  diagram 
here  where  I  show  the  wood  chips ;  there  were  A\'ood  chips 
in  this  particular  area  right  here,  in  relation  to  the  Pontiac 
car,  it  would  be  south  near  the  point  where  I  saw  the 
scrapings  on  the  bridge  itself ;  they  weren't  large,  but  they 
were  present,  that  is  the  wood  chips.  There  was  som.e 
dirt  under  the  front  end  of  the  Pontiac  which  was  not  ap- 
parent. After  the  Pontiac  had  been  lifted  up  and  moved 
away,  there  was  a  little  dirt  on  the  road  to  the  rear  of 
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the  Pontiac  back  here,  not  a  great  deal.  I  recall  dirt  in 
this  area  only  along  the  front  end  of  the  Pontiac,  there 
had  been  some  drainings  from  the  Pontiac  which  had 
run  out  of  the  radiator  and  had  run  to  the  west !  I  believe 
one  of  the  photographs  show  that. 

Looking  at  photograph  number  3  of  plaintiffs'  exhibit 
4,  I  wsiS  present  when  that  photograph  was  taken  with 
reference  to  the  bridge.  Photograph  3  of  exhibit  4  cor- 
rectly shows  the  position  of  the  Pontiac  car  at  the  time 
that  the  photograph  was  taken  with  reference  to  the 
bridge;  and  indicating  to  Judge  Murray  the  markings  on 
the  bridge  that  I  believe  was  made  by  a  portion  of  the 
Pontiac  right  there,  sir,  (Indicating)  and  I  will  describe 
that  marking.  It  was  a  gouge  and  a  mark;  it  looked  as 
though  something  had  been  rubbed  along  there  under  pres- 
sure; the  wood  was  depressed,  and  it  was  a  mark  such  as 
you  would  get  if  you  would  put  a  heavy  pressure  on  the 
board  gouged  in  there;  it  starts  at  the  bottom  and  goes 
up  at  an  angle;  the  first  portion  of  the  mark  is  lower 
than  the  last  portion  is  and  it  appears  on  the  top  railing 
of  the  bridge  on  the  north  side.  I  have  indicated,  of  course, 
on  the  diagram  and  the  measurement  on  the  east  end  of 
the  bridge  and  along  the  south  that  bore  the  markings  that 
have  been  indicated  on  this  exhibit  as  nearly  as  I  could 
and  I  measured  from  the  extreme  end  of  the  bridge ;  there 
is  a  small  protruding  portion  which  does  not  show  on 
the  diagram,  it  is  about  a  foot  in  length." 

Then  at  page  234  of  the  Transcript,  the  witness  high- 
way patrolman,  Douglas  Hardesty,  describes  the  exhibits, 
photographs  and  relates  the  positions  in  which  he  found 
the  Buick  and  other  matters.    He  identifies  the  red  mark- 
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ings  or  the  paint  from  the  Buick  on  the  bridge;  and  recog- 
nized the  markings  that  appeared  on  the  vehicle  itself ;  and 
he  relates  the  position  of  the  car  in  the  barrow  pit;  he 
related  that  he  was  out  at  this  bridge  the  week  before 
he  testified  and  can  tell  his  Honor  that  as  far  as  the  mark- 
ings at  the  easterly  end  of  the  bridge  are  concerned  along 
there,  they  are  approximately  in  the  same  position  they 
were  right  after  the  accident;  they  are  still  out  there. 

Mr.  Hardesty,  the  highway  patrolman,  then  reviews  the 
exhibits  and  with  particular  reference  to  the  colored  stereo 
views  referring  to  number  17,  18,  19,  20  etc.  Then  with 
respect  to  exhibit  number  24,  he  testifies  that  this  exhibit 
shows  the  southern  end  of  the  bridge  in  its  entirety  and 
this  is  the  best  picture,  and  that  shows  the  whole  picture 
right  there;  it  actually  compiles  several  of  them  into  one 
picture;  these  stereo  exhibits  correctly  show  the  condition 
that  existed  on  the  day  of  the  accident  after  he  got  there 
and  examined  it.  As  far  as  the  coloring  on  the  bridge  and 
the  splintering  on  the  bridge  is  concerned,  the  southern 
side  of  the  bridge  they  show  the  condition.  "They  are  all 
a  little  different  picture  or  angle  of  what  I  have  previously 
described  and  marked  on  the  sketch,  exhibit  24  is  the  best 
one  and  I  believe  it  portrays  the  south  side  of  the  bridge 
most  honestly.  From  the  appearance  upon  the  bridge  or 
markings  approaching  from  either  side,  it  did  not  appear 
that  either  one  of  the  cars  had  braked  or  had  brakes  ap- 
plied before  the  collision. 

Then  from  page  237  of  the  Transcript  through  246, 
which  is  made  one  of  our  statement  of  points  and  will  be 
taken  up  in  detail  at  that  time  in  this  Brief. 
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The  officer  later  testified  on  page  254,  the  length  of  a 
1952  Pontiac  was  202^  inches  over  all  and  the  width 
75  11/16  inches;  and  a  1955  Buick  of  the  series  involved, 
206.7  inches  in  length  and  76^  inches  in  width. 

STATEMENT  OE  POINTS  AND  AUTHORITIES 

The  R.  page  references  appearing  in  the  transcript  on 
page  335  thereof  refer  to  pages  in  the  appellants'  Narra- 
tive Statement  filed  with  this  Court.  (See  Clerk's  Cer- 
tificate page  330  and  331  of  Transcript  of  Record.) 

No.  1.  That  the  Court  committed  reversible  and  prej- 
udicial error  in  its  rulings,  comments  and  decisions  in  the 
course  of  the  examination  of  the  highway  patrolman, 
Douglas  Hardesty,  respecting  the  point  of  collision  of  the 
^  ehicles  on  the  bridge. 

Q.  And  from  your  experience  as  a  Montana  Highway 
Patrolman,  and  from  your  experience  as  an  officer  ex- 
amining scenes  after  the  wreck,  where  did  the  collision 
take  place  on  the  bridge  ? 

Mr.  Alexander :  Just  a  minute,  that  is  objected  to  as 
calHng  for  the  conclusion  of  the  witness. 

The  Court:  Sustained.  Do  you  have  any  authority, 
counsel,  that  he  is  entitled  to  make  such  a  conclusion? 

Mr.  Doepker:  Well,  your  Honor,  the  only  thing  that  I 
figured  was  that  a  witness  of  experience  looking  at  a 
scene  after — and  describing  it  first  to  the  Court  and  show- 
ing the  position  of  the  vehicles  and  the  markings  that  ap- 
pear on  the  highway,  then,  he  relates  a  series  of  facts 
which  your  Honor  can  decide  for  yourself — 

The  Court:  I  don't  think  it  is  admissible,  but  to  give 
you  (Tr.  237)   an  opportunity  to  present  the  evidence,  1 
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will  reserve  ruling  on  the  objection,  and  he  may  answer, 
and  you  can  submit  a  brief  with  reference  to  it. 

Mr.  Doepker:  Well,  I  would  like  to  make  a  short 
qualification  of  the  witness,  and  then  I  will  call  your 
Honor's  attention  to  a  case  which  my  associate  has  re- 
freshed my  memory  on. 

The  Court:   Very  well. 

Q.  Mr.  Hardesty,  how  long  have  you  served  in  your 
capacity  as  Highway  Patrolman?    (Tr.  p.  238.) 

A.  I  have  served  as  a  Highway  Patrolman  fifteen  and 
a  half  years,  with  exception  of  the  period  I  spent  in  the 
Navy  during  the  war,  a  four-year  period  in  the  Navy 
during  the  war.  I  have  had  occasion  to  examine  nu- 
merous accidents  and  numerous  indications  on  highways 
after  an  accident  has  happened,  and  I  have  had  the  nor- 
mal training  they  give  a  Highway  Patrolman  at  the  be- 
ginning. We  have  a  six-week  course  at  that  time.  Subse- 
quently, we  have  various  courses  which  are  administered 
the  last,  a  period  of  about  two  weeks,  which  we  had  traf- 
fic investigation  data  given  us.  We  are  supplied  with 
manuals  which  are  published  by  the  Northwestern  Traffic 
Institute  of  the  Northwestern  University,  and  several  oi 
our  Supervisors  have  attended  there,  and  they  have  at- 
tended meetings  and  passed  on  information  they  obtainec 
there. 

A.  Well,  I  expect  that  I  have  investigated  over  2,00( 
accidents,  well  over  that  many. 

O.  And,  now,  let  me  ask  you  this  question :  From  youi 
examination  of  the  accident  in  question  and  the  automo 
biles  involved,  the  markings  you  observed  on  the  high 
way,  do  you  believe  that  you  know  or  reasonably  kno^^ 
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where  the  coHision  in  this  accident  took  place  with  respect 
to  the  bridge  ? 

Mr.  Angland:  Just  a  minute,  the  question  is  objected 
to  as  duplicitous.  He  asked  if  he  knew  or  if  he  reasonably 
knew.    We  object  to  the  form  of  the  question. 

The  Court:  Sustained.  Find  out  whether  he  is  telling 
us  what  he — whether  it  is  an  opinion  or  a  guess. 

Q.     Well,  will  you  tell  us — 

The  Court :    Or  if  he  has  an  opinion  on  the  matter. 

O.  Do  you  have  an  opinion,  based  upon  your  training 
and  upon  your  examination  of  the  accident  in  question,  as 
to  the  place  on  that  bridge  where  the  collision  took  place, 
the  impact  took  place? 

Mr.  Alexander:  Now,  just  a  minute.  That  is  objected 
to  on  the  ground  that  the  question  is  duplicitous.  It  is 
apparently  a  sort  of  a  hypothetical  question  without  stating 
the  facts  upon  which  the  hypothetical  question  is  based. 

The  Court :  Yes  it  is.  By  its  very  nature  it  has  to  bei  a 
hypothetical  question.  Now,  you  can  require  him  to  set 
forth  all  the  facts  that  are  necessary  for  the  witness  to  ex- 
press an  opinion. 

Mr.  Doepker :  He  has  already  done  that  in  his  testi- 
mony. 

The  Court:  Well,  I  think  so,  T  think  that  that  is  true, 
and  we  are  probably  all  aware  of  it,  but  I  think  for  the 
record,  he  v/ould  have  to  show,  you  would  have  to  ask 
him  what  facts  he  bases  his  opinion  on,  the  places  and  the 
amount  of  debris,  and  the  amount  and  places  of  scrapings 
and  the  position  of  the  car  when  he  found  it,  or  the  cars, 
and — 

Q.  Well,  then  ask  him  first  in  order,  to  lay  a  foun- 
dation, a  question  that  he  can  answer  yes  or  no,  and  ask 
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him — I  ask  the  witness — I  ask  you  if  you  have  an  opinion 
at  this  time  where  the  colHsion  between  those  two  cars 
occurred  with  relation  to  the  bridge? 

A.     Yes,  sir,  I  do  have  an  opinion. 

O.  And  what  is  that  opinion  based  upon?  Relate  the 
things  that  you  are  taking  into  consideration  to  base  yout 
opinion  on? 

A.     Could  I  step  over  to  the  diagram,  your  Honor? 

The  Court :  Yes. 

A.  Well,  as  to  what  happened  back  here  or  back  hen 
(indicating)  I  can't  say.  There  is  a  condition  on  the  eas1 
side  of  this  highway  which,  unless  you  correct — 

Mr.  Alexander:  Just  a  minute,  we  object  to  any  condi 
tion  on  the  east  side  of  the  highway. 

A.     It  is  related  to  this  thing,  in  my  opinion. 

Mr.  Doepker :  I  think  he  is  entitled  to  answer  the  ques 
tion. 

The  Court:  Yes,  you  may  tell  what  your  opinion  i: 
based  on. 

A.  All  right — which,  if  you  were,  at  the  time  of  thi; 
accident  traveling  from  the  east  to  the  west,  and  didn' 
make  a  correction,  as  you  came  here,  the  crown  of  thi 
road  slants  from  the  center  to  the  northerly  edge  and  i 
is  perfectly  normal  for  you  to  correct — 

Mr.  Alexander:  Now  just  a  moment.  We  object  t( 
the  witness  testifying  what  would  be  perfectly  norma 
under  the  circumstances — 

A.  Well,  if  you  don't  want  to  hit  the  bridge,  now 
let's  put  it  that  way. 

The  Court:  Well,  in  the  first  place,  we  are  away  of 
base.    He  is  now  testifying  and  basing   his   opinion  o\ 
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something  that  isn't  in  evidence,  so  let's  go  hack.  If  you 
can't  ask  him  the  proper  hypothetical  question,  zvhy  it's 
just  too  bad.  We  are  not  going  to  have  him  testify — you 
better  present  the  proper  question  to  him,  or  the  objection 
zuill  be  sustained.  We  are  not  going  to  let  him  ramble 
on.  You  see,  he  has  already  started  to  talk  about  some- 
thing that  is  not  in  evidence. 

Q.  Well,  are  there  any  facts  that  you  have  not  re- 
lated about  this  accident  that  is  required  for  you  to  arrive 
at  your  conclusion  of  the  place  that  this  accident  happened 
on  the  bridge? 

A.     No,  sir,  this  portion  back  here  is  my  own  idea. 

Q.     All  right. 

A.     The  facts  which  I  believe  would  indicate — 

Mr.  Alexander :  Now,  don't  state  what  you  believe. 
Just  tell  us  what  the  facts  are  that  you  are  relying  on, 
Officer. 

A.  All  right.  This  Pontiac  has  assumed  an  angle 
here  across  the  bridge  occupying  a  portion  approximately 
18  feet,  and  the  left  hand  front  of  the  Pontiac  is  six  feet 
10  inches  from  the  south  rail.  The  south  side  of  the  Pon- 
tiac, the  front  portion  on  the  left  hand  side  is  six  feet 
from  the  side.  There  is  red  paint  extending  from  two- 
thirds  to  three-quarters  of  the  distance  across  the  front 
of  that  Pontiac;  south  of  the  Pontiac  on  the  bridge  rail- 
ing for  19  feet  is  red  paint  from  the  Buick.  The  distance 
through  which  this  Buick  would  have  to  pass  at  the  most 
here  is  six  feet  19  inches.  The  width  of  the  Buick  is 
slightly  over  six  feet,  which  would  put  the  Buick  up  against 
the  Pontiac  on  this  side,  and  up  against  the  bridge  on  the 
other  side.  There  is  no  evidence  of  any  accident  west  of 
that,  so  it  is  my  conclusion  that  the  Buick — 
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Mr.  Alexander:  Now,  just  a  minute.  We  object  t( 
your  conclusion,  just  keep  telling  us  facts. 

A.     Well,  you  asked  why  I  thought  that. 

Mr.  Doepker :    He  has  related — 

The  Court :    Those  are  the  facts. 

Q.  All  right,  now,  based  upon  those  facts,  where,  ii 
your  opinion,  did  the  collision  take  place  on  that  bridge? 

Mr.  Alexander :  Just  a  minute,  just  let  me  make  an  ob 
jection,  Officer.  That  is  objected  to  upon  the  ground  tha 
it  calls  for  a  conclusion  of  the  witness,  that  it  relates  to  ; 
subject  which  is  not  a  proper  subject  of  opinion  evidence 
that  no  foundation  has  been  laid  for  any  such  opinion. 

The  Court :  Well,  I  think  your  objection  is  good,  coun 
sel,  at  this  point,  but  in  order  to  preserve  the  opportunity 
for  counsel  to  do  it,  I'll  reserve  ruling  on  the  objection 
and  you  may  answer  the  question,  but  it  is  a  matter  yoi 
will  have  to  submit  authorities  to  me  on. 

Mr.  Doepker:  All  right,  I  will  submit  the  authoritie 
to  you  later. 

The  Court:    You  may  answer  the  question. 

A.     Would  you  read  the  question  back,  please? 

(Question  read  back  by  Reporter.) 

A.  Well,  I  would  say  that  the  collision  would  have  ha( 
to  have  taken  place  very  near  the  front  portion  of  thi 
Pontiac  in  its  present  position,  very  near  that,  because 
there  is  no  debris  or  anything  which  would  lead  me  t( 
believe  it  had  taken  place  in  another  area. 

Q.     And  on  which  side  of  the  highway,  north  or  south 

A.  Well,  it  would  be  to  the  south  of  the  center  por 
tion  of  the  highway  as  I  have  concluded  from  what  I  sav 
there. 
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Q.     All  right,  you  may  resume  your  place. 

Mr.  Doepker :  The  case  of  State  vs.  Bosch,  your  Honor, 
rom  Yellowstone  County.  I  will  give  you  the  citation. 

The  substance  of  this  specification  appears  in  the 
"ranscript  of  Record  on  page  237  through  page  243  in 
/hich  the  witness,  Douglas  Hardesty,  the  highway  patrol- 
lan,  in  attempting  to  show  by  competent  evidence  the 
oint  of  the  impact  from  the  physical  facts  was  continually 
ampered  by  counsel  and  was  prevented  by  the  Court  from 
learly  setting  out  the  reasons  for  his  testimony  and  his 
onclusion. 

No.  2.  That  the  Court  committed  reversible  and  prej- 
dicial  error  in  refusing  to  permit  the  rebuttal  testimony 
f  Sheriff  William  C.  Dove  respecting  a  condition  of  the 
oad  east  of  the  bridge  which  caused  motorits  to  be  pulled 
ver  the  center  of  the  bridge  when  driving  from  the  east 
westerly  on  said  highway.  This  specification  is  tied  into 
le  specification  immediately  proceeding  because  the  high- 
way patrolman  when  testifying  was  prohibited  by  the 
'ourt's  rulings  from  testifying  as  to  this  condition  which 
xisted  at  the  time  of  this  accident  on  the  highway  immedi- 
tely  to  the  east  of  the  bridge  in  question,  and  regardless 
f  any  technical  objection  as  to  its  being  proper  rebuttal  at 
le  time,  should  have  been  permitted  to  be  introduced  so 
lat  the  condition  which  was  very  material  to  the  conten- 
on  of  the  plaintiffs  in  these  cases  that  the  defendant's 
utomobile  swerved  over  the  line  and  across  into  the  south- 
rly  lane  of  traffic  w^as  entitled  to  be  established  in  the 
!.ecord  to  show  that  it  was  a  material  piece  of  evidence 
nd  should  have  been  admitted  by  the  Court. 
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No.  3.  The  Court  erred  in  finding  as  a  fact  that  ma 
ters  stated  in  Findings  of  Fact  Number  II  which  was 
the  effect  that  the  plaintiffs  have  failed  to  prove  by 
preponderance  the  evidence  that  the  injury  or  damag 
alleged  in  each  and  all  of  their  Complaints  were  pro> 
mately  caused  by  any  negligence  on  the  part  of  the  d 
fendant,  Walter  Schoepski,  on  the  ground  and  for  t] 
reason  that  the  evidence  in  the  case,  taken  as  a  whc 
and  particularly  with  the  aid  of  the  physical  conditio; 
that  were  shown  by  the  testimony  of  the  sheriff  and  tj 
highway  patrolman,  indicated  that  it  was  Walter  Schoe 
ski's  negligence  and  none  other  which  resulted  in  t 
casualty  which  occurred  on  the  bridge  in  question. 

No.  4.  The  Court  erred  in  finding  as  a  fact  the  mc 
ters  stated  in  Finding  of  Fact  Number  III  to  the  effe 
that  the  defendant  and  cross  complainant  was  operatii 
his  automobile  on  said  bridge  at  the  time  of  the  collisi( 
aforesaid  in  a  careful  and  prudent  manner  and  on  t 
own  side  of  the  road;  that  the  said  Mary  A.  O'Keefe, 
operating  her  automobile  upon  said  bridge,  negligent 
crossed  over  the  center  line  and  her  said  automobile  c( 
lided  with  the  automobile  owned  and  driven  by  the  d 
fendant  and  cross  complainant;  that  the  proximate  cau 
of  said  collision  was  the  negligence  of  said  Mary  . 
O'  Keefe  in  crossing  over  the  center  line  of  said  highw; 
and  into  the  lane  of  travel  of  said  defendant  and  cro 
complainant  on  the  ground  and  for  the  reason  that  the  e^ 
dence  in  the  case,  taken  as  a  whole  and  judged  from  t 
standpoint  of  the  uncontradiction  evidence  of  the  hig 
way  patrolman  and  the  sheriff  and  the  other  witnesses  th 
came  upon  the  scene,  indicated  that  the  negligence  of  t' 
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efendant  was  the  cause  of  the  collision,  the  damages  and 
hat  the  driver  of  the  automobile,  Mary  A.  O'Keefe, 
hroughout  the  travel  over  the  bridge  in  question  was  in 
ler  own  lane  on  the  south  side  of  the  bridge,  or  south  lane 
f  the  bridge. 

No.  5.  The  Court  erred  in  finding  as  a  fact  the  mat- 
ers stated  in  Finding  of  Fact  Number  V  to  the  effect 
hat  all  of  the  injuries  were  proximately  caused  by  the 
egligence  of  Mary  A.  O'Keefe. 

No.  6.  The  Court  erred  in  its  Conclusion  of  law  Num- 
ber Til  to  the  effect  that  the  injuries  to  Walter  Schoep- 
ki,  the  defendant  and  cross  complainant,  were  sustained 
y  him  as  a  direct  and  proximate  result  of  the  negligence 
f  Mary  A.  O'Keefe  on  the  ground  and  for  the  reason 
hat  this  Conclusion  of  law  is  entirely  erroneous  and  clearly 
rroneous  under  the  evidence  in  the  case. 

No.  7.  The  Court  erred  in  its  Conclusion  of  law  Num- 
ler  IV  on  the  ground  and  for  the  reason  to  the  effect  that 
Valter  Schoepski,  the  defendant  and  cross  complainant, 
lad  been  damaged  by  Mary  A.  O'Keefe's  negligence.  On 
he  ground  and  for  the  reason  that  the  evidence  in  the  case 
s  entirely  to  the  contrary  and  this  Conclusion  of  law  is 
learly  erroneous  under  the  evidence. 

No.  8.  The  Court  erred  in  its  Conclusion  of  law  Num- 
ler  V  to  the  effect  that  the  defendant,  Walter  Schoepski, 
^^as  entitled  to  the  relief  on  the  proof  of  special  damages, 
,nd  under  the  evidence  a  finding  that  Walter  Schoepski 
vas  entitled  to  relief  at  all  was  contrary  to  the  evidence  in 
he  case,  and  not  supported  by  creditable  evidence  at  all  as 
he  question  of  liability  was  concerned  in  the  case. 
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No.  9.  The  Court  erred  in  refusing  to  grant  plaintiff; 
motions  for  amendment  of  Findings  of  Fact  and  Conclu- 
sions of  Law  because  each  and  all  of  the  paragraphs  setting 
forth  and  requesting  the  amendment  of  the  findings  fron 
page  52  of  the  Transcript  through  page  54  of  the  Tran 
script  demonstrate  that  each  and  every  one  of  these  re 
quested  findings  of  fact  were  in  accordance  with  the  evi 
dence  of  the  case  and  should  have  been  adopted  by  th( 
Court. 

No.  10.  The  Court  erred  in  refusing  to  grant  plain 
tiffs'  motions  for  a  new  trial  on  all  of  the  grounds  hereto 
fore  stated  in  connection  with  the  other  findings  of  th( 
Court  which  have  been  complained  about,  and  because  o: 
the  evidence  in  the  case  clearly  shows  that  this  motion  fo: 
a  new  trial  should  have  been  granted. 

Nos.  11.  12.  13.  Points  number  11,  12  and  13  all  an 
based  upon  error  in  the  Court  in  giving  judgment  in  th< 
three  causes  of  action  being  considered  by  this  Court,  an( 
these  errors  are  based  upon  the  matters  heretofore  relate( 
in  its  specifications  of  errors  committed  by  the  Cour 
in  this  case  where  judgment  should,  under  no  circum 
stances,  have  been  given  for  the  defendant  in  any  one  o: 
the  three  cases. 

ARGUMENT 

The  matter  objected  to  in  our  Statement  of  Points  num 
ber  1  was  to  have  the  highway  patrolman,  Douglas  Hard 
esty,  who  had  investigated  over  2,000  accidents  and  hac 
qualifications  away  beyond  those  of  many  highway  patrol 
men  and  who  demonstrated  by  the  testimony  that  he  ha( 
previously  given  that  he  had  made  a  very  careful  examina 
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ion  of  the  evidences  of  the  wreck  upon  the  bridge  and  upon 
he  automobiles  in  question  was  in  the  course  of  his  testi- 
nony  attempting  to  give  the  Court  the  benefit  of  his  ex- 
terience  and  to  show  where  in  his  opinion  the  point  of  the 
ollision  between  the  vehicles  involved  occurred. 

This  Vvas  a  very  important  point  in  the  case  and  he  was 
tampered  and  interferred  with  in  the  giving  of  this  testi- 
nony  and  not  permitted  to  relate  it  nor  work  it  out  so 
hat  the  full  benefit  of  his  testimony  could  have  been  re- 
eived  in  the  case,  and  the  Supreme  Court  of  the  State 
>f  Montana  had  in  a  previous  case  established  that  an  ex- 
)erienced  highway  patrolman  was  a  qualified  witness  to 
estify  to  similar  facts  from  the  evidences  that  he  ob- 
erved  in  connection  with  wrecks  of  automobiles  after  they 
lad  happened. 

In  that  case  of  State  vs.  Bosch  which  is  reported  in  242 
^acific  2d  at  page  477,  and  which  is  commented  on  the 
lourt  at  page  480  of  the  opinion,  and  at  that  time  the 
natter  was  settled  in  the  State  of  Montana  that  this  type 
)f  evidence  was  admissable  for  the  purpose  and  the  only 
[uestion  which  was  presented  to  the  Court  was  whether 
)r  not  he  would  give  weight  to  such  testimony;  and  he 
hould  have  been  permitted  to  give  this  testimony  with- 
)ut  the  interference  that  was  demonstrated  by  the  matter 
vhich  has  been  objected  to  and  which  we  say  was  error 
>n  the  part  of  the  Court  in  rejecting  the  evidence  as  was 
lone;  and  particularly  with  respect  to  the  testimony  con- 
;erning  a  condition  that  existed  to  the  east  of  the  bridge 
vhich  it  will  be  apparent  to  this  Court,  upon  reviewing 
he  testimony  that  he  was  attempting  to  tell  the  Court 
:ompetent  evidence  of  a  fact  that  existed  at  the  east  end  of 
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the  bridge  that  appears  in  the  transcript  at  the  bottom  24C 
and  the  top  of  the  page  241,  and  it  is  shown  by  the  seg- 
ments of  this  testimony  that  when  an  automobile  was 
traveling  from  east  to  west  and  didn't  make  a  correctior 
as  you  came  over  the  brow  of  the  hill  to  the  east  that  the 
crown  of  the  road  slants  from  center  to  the  northerly  edge 
and  that  it  was  perfectly  normal  for  a  driver  to  correcl 
his  driving  on  that  account  and  to  tend  to  pull  or  guide 
his  automobile  to  the  left.  The  matter  which  he  was  testi- 
fying on  was  perfectly  competent  evidence  and  we  wen 
not  confined  to  a  hypothetical  cjuestion  because  the  wit- 
ness was  competent  to  testify  of  facts  which  he  himseli 
knew  at  the  time,  but  the  Court  commented  to  the  ef feci 
that  in  the  first  place  that  we  were  away  off  base,  thai 
he  is  now  testifying  and  basing  his  opinion  on  somethinc 
that  isn't  in  the  evidence,  so  lets  go  back;  "if  you  can'i 
ask  him  the  proper  hypothetical  question,  why  it's  jus 
too  bad.  We  are  not  going  to  have  him  testify — you  bettei 
present  the  proper  question  to  him,  or  the  objection  w411  b( 
sustained.  We  are  not  going  to  let  him  ramble  on.  Yoi 
see,  he  has  already  started  to  talk  about  something  that  i: 
not  in  evidence." 

We  contend  that  here  this  witness  was  perfectly  com 
petent  a  witness  and  was  one  who  could  testify  of  thi: 
condition  to  the  east  end  of  the  bridge  and  was  a  part  o: 
the  consideration  which  he  gave  as  to  the  probability  tha 
the  defendant  had  guided  his  automobile  over  the  centei 
line  to  the  south;  and  we  respectfully  contend  to  thii 
Court  that  the  manner  in  which  this  testimony  went  be 
fore  the  Court  was  such  that  its  effect  was  destroyed  anc 
we  were  not  permitted  to  present  the  evidence  that  w( 
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bad  on   the  part   of   the  highway   patrolman,    which   in- 
;luded  testimony  which  he  knew  of  his  own  knowledge. 
State  vs.  Bosch,  125  Montana  566;  242  Pac.  (2d) 
477. 

Commencing  at  the  bottom  of  the  page  571  Montana 
Reports  and  decided  in  the  early  part  of  the  year  1952 
md  this  was  the  law  of  Montana  at  the  time. 

This  was  also  the  weight  of  authority  on  the  subject: 

Zelayta  vs.  Pac.  Greyhound  Lines,  232  P.  (2d)  at 
579; 

Grismore  vs.  Consolidated  Products,  5  N.W.  (2d) 
at  655. 

89  C.J.S.  Sec.  577  page  353  et  seq. 

Shopiro  vs.  Shopiro,  Cal.  153  P.  (2d)  62. 

"Impatience  and  petulancy  on  the  part  of  the  trial 
judge  do  not  create  an  atmosphere  conducive  of  the 
best  efforts  of  the  participants  in  a  trial.  They  stifle 
the  advocates  confidence  that  he  is  striving  before 
an  open-minded  jurist;  they  intimidate  the  lay  wit- 
ness ;  they  send  away  the  litigant  with  the  conviction 
that  he  has  been  dealt  with  unjustly.  Withal,  the  state 
of  mind  developed  by  an  impatient  arbiter  is  not  the 
parent  of  a  wise  discretion. 

Shopiro  vs.  Shopiro,  153  P.  (2d)  62; 
Pratt  vs.  Pratt,  74  Pac.  742; 
Chalfin  vs.  Chalfin,  236  P.  (2d)   16. 

Thereafter  the  court  made  findings  that  defendant  sus- 
tained damages  in  the  full  amount  claimed  in  the  cross- 
:omplaint  of  defendant  and  an  additional  sum  of  $6,774.67. 
Tr.  pp.  19-48. 

Did  the  plaintiffs  have  a  fair  and  impartial  trial?  We 
believe  not. 
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POINT  NO.  2 

The  Point  Number  2.  In  view  of  the  manner  in  whic 
the  testimony  of  the  highway  patrolman  was  restricted  b 
this  evidence,  that  at  the  conclusion  of  the  trial  at  the  f  irj 
hearing,  the  Court  ordered  that  if  there  was  any  rebuttc 
testimony  that  it  should  be  put  on  immediately.  Ther 
was  still  one  witness  whose  testimony  had  to  be  cor 
sidered  and  who  was  unable  to  testify  at  the  time.  Dui 
ing  the  interim,  the  plaintiffs  studied  the  record  and  ol 
served  that  the  condition  to  the  east  of  the  bridge  had  n( 
been  clearly  brought  out  in  the  manner  that  it  could  I 
by  witnesses  who  could  have  been  obtained  within  a  da 
or  two  at  least.  The  condition  of  the  record  will  sho' 
that  the  case  was  being  tried  at  Havre,  Montana.  Tl 
sheriff  of  Phillips  County  resided  at  Malta,  a  distance  ( 
90  miles  to  the  east  and  there  was  no  time  to  put  him  upc 
the  stand  immediately  after  the  close  of  the  evidence  c 
the  part  of  the  defendant,  therefore,  in  the  interest  ( 
justice  and  fairness  we  contend  that  as  long  as  the  ev 
dence  had  not  been  permitted  on  the  direct  examinatic 
at  the  time  that  the  highway  patrolman  testified,  v 
should  have  had  the  benefit  of  this  testimony  on  the  pa 
of  the  sheriff,  William  C.  Dove.  The  matter  appears 
the  Transcript  of  Record : 

"Mr.  Alexander:  Just  a  minute,  to  which  we  object  ( 
the  ground  and  for  the  reason  that  it  is  improper  rebutti 
that  in  all  events  it  would  call  for  a  conclusion  of  the  wi 
ness,  it  would  be  incompetent,  irrelevant  and  immaterij 

The  Court:   Sustained. 

Mr.  Doepker :  Your  Honor,  we  would  like  to  offer  th 
testimony  and  make  an  offer  of  proof  here  that  on  tl 
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3ate  of  this  accident  that  this  witness,  Mr.  Dove,  knows 
from  his  own  experience  with  driving  down  from  the 
.<noll  of  that  hill  to  the  bridge  and  upon  the  bridge  that 
there  was  a  contour  or  condition  in  the  highway  immedi- 
itely  to  the  east  of  the  bridge,  which  would  cause  cars  to 
follow  the  contour  over  to  the  south  of  the  center  of  the 
bridge. 

The  Court :  Well,  your  offer  is  denied  for  a  great  num- 
ber of  reasons.  If  it  was  admissible,  it  would  have  been 
idmissible  upon  your  case  in  chief,  and  no  foundation  has 
l^een  laid  for  the  testimony  of  the  witness  for  the  purpose 
for  which  you  offer  it,  so  the  offer  is  denied.  I  don't  care 
to  hear  any  more  argument  about  it. 

Mr.  Doepker:  I  am  not  going  to  argue  it,  if  it  is  a 
luestion  of  foundation — 

The  Court:  It  is  improper  rebuttal,  it  is  part  of  your 
ase  in  chief. 

Mr.  Doepker :    That  is  all,  your  Honor." 

We  contend  that  the  Court  had  the  power  to  take  addi- 
;ional  testimony  and  that  it  was  better  to  have  the  merits 
Di  the  case  presented  to  him  rather  than  to  be  unduly  con- 
:erned  with  technical  problems  as  to  rebuttal  and  evidence 
introduced  on  the  case  in  chief. 

Under  Rule  59,  the  Court  could,  even  after  judgment, 
iting  Rule  59  a,  also  Moore  vs.  United  States,  59  Federal 
Supplement  660;  U.  S.  vs.  Colangelo,  27  F.  Supp.  921; 
U.  S.  vs.  Parisi,  27  F.  Supp.  922  opened  the  case  for  fur- 
ther testimony. 

POINTS  3  THROUGH  13 
We  will  argue  the  remaining  points  urged  together  be- 
cause they  all  relate  to  the  question  as  to  whether  or  not 
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POINT  NO.  2 

The  Point  Number  2.  In  view  of  the  manner  in  whicl 
the  testimony  of  the  highway  patrolman  was  restricted  b; 
this  evidence,  that  at  the  conclusion  of  the  trial  at  the  firs 
hearing,  the  Court  ordered  that  if  there  was  any  rebutta 
testimony  that  it  should  be  put  on  immediately.  Theri 
was  still  one  witness  whose  testimony  had  to  be  con 
sidered  and  who  was  unable  to  testify  at  the  time.  Dur 
ing  the  interim,  the  plaintiffs  studied  the  record  and  ob 
served  that  the  condition  to  the  east  of  the  bridge  had  no 
been  clearly  brought  out  in  the  manner  that  it  could  b 
by  witnesses  who  could  have  been  obtained  within  a  da; 
or  two  at  least.  The  condition  of  the  record  will  sho\ 
that  the  case  was  being  tried  at  Havre,  Montana.  Th 
sheriff  of  Phillips  County  resided  at  Malta,  a  distance  o 
90  miles  to  the  east  and  there  was  no  time  to  put  him  upo] 
the  stand  immediately  after  the  close  of  the  evidence  oi 
the  part  of  the  defendant,  therefore,  in  the  interest  o 
justice  and  fairness  we  contend  that  as  long  as  the  evi 
dence  had  not  been  permitted  on  the  direct  examinatio 
at  the  time  that  the  highway  patrolman  testified,  w 
should  have  had  the  benefit  of  this  testimony  on  the  par 
of  the  sheriff,  William  C.  Dove.  The  matter  appears  i: 
the  Transcript  of  Record : 

"Mr.  Alexander:  Just  a  minute,  to  which  we  object  o 
the  ground  and  for  the  reason  that  it  is  improper  rebutta 
that  in  all  events  it  would  call  for  a  conclusion  of  the  wil 
ness,  it  would  be  incompetent,  irrelevant  and  immateria 

The  Court:   Sustained. 

Mr.  Doepker :  Your  Honor,  we  would  like  to  offer  thi 
testimony  and  make  an  offer  of  proof  here  that  on  th 
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date  of  this  accident  that  this  witness,  Mr.  Dove,  knows 
from  his  own  experience  with  driving  down  from  the 
knoll  of  that  hill  to  the  bridge  and  upon  the  bridge  that 
there  was  a  contour  or  condition  in  the  highway  immedi- 
ately to  the  east  of  the  bridge,  which  would  cause  cars  to 
follow  the  contour  over  to  the  south  of  the  center  of  the 
bridge. 

The  Court :  Well,  your  offer  is  denied  for  a  great  num- 
ber of  reasons.  If  it  was  admissible,  it  would  have  been 
admissible  upon  your  case  in  chief,  and  no  foundation  has 
been  laid  for  the  testimony  of  the  witness  for  the  purpose 
for  which  you  offer  it,  so  the  offer  is  denied.  I  don't  care 
to  hear  any  more  argument  about  it. 

Mr.  Doepker:  I  am  not  going  to  argue  it,  if  it  is  a 
question  of  foundation — 

The  Court:  It  is  improper  rebuttal,  it  is  part  of  your 
case  in  chief. 

Mr.  Doepker :    That  is  all,  your  Honor." 

VVe  contend  that  the  Court  had  the  power  to  take  addi- 
tional testimony  and  that  it  was  better  to  have  the  merits 
of  the  case  presented  to  him  rather  than  to  be  unduly  con- 
cerned with  technical  problems  as  to  rebuttal  and  evidence 
introduced  on  the  case  in  chief. 

Under  Rule  59,  the  Court  could,  even  after  judgment, 
citing  Rule  59  a,  also  Moore  vs.  United  States,  59  Federal 
Supplement  660;  U.  S.  vs.  Colangelo,  27  F.  Supp.  921; 
U.  S.  vs.  Parisi,  27  F.  Supp.  922  opened  the  case  for  fur- 
ther testimony. 

POINTS  3  THROUGH  13 
We  will  argue  the  remaining  points  urged  together  be- 
cause they  all  relate  to  the  question  as  to  whether  or  not 
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Mary  O'Keefe,  the  driver  of  the  Buick  was  responsibl< 
for  this  casualty. 

We  will  honestly  and  fairly  contend  to  this  Court  tha 
evidence  which  we  earnestly  say  demonstrates  that  ap 
pellants  should  have  had  the  decisions  in  this  consolidatec 
group  of  cases  shows  the  decision  of  the  District  Cour 
to  be  clearly  erroneous. 

As  we  approach  the  consideration  of  the  facts  in 
volved,  let  us  start  with  the  place  where  the  casualty  tool 
place  and  look  at  the  surroundings  so  that  we  may  judg' 
the  questions  of  ordinary  care  and  caution  on  the  part  o 
the  two  drivers  involved. 

See  Exhibits  7  and  8  of  Plaintiffs'  Exhibit  4. 

THE  EVIDENCE  CONCERNING  THE  CASUALTY 
Raymond  O'Keefe: 

Raymond  O'Keefe  a  resident  of  Ontario,  Canada,  wa 
riding  in  a  Buick  '55  Hardtop  Four  Door  which  his  wif^ 
was  driving  at  around  9:00  o'clock  slightly  over  twelv 
miles  easterly  from  Malta,  IMontana,  (Tr.  p.  77)  on  th 
morning  of  August  30th,   1955. 

Raymond  O'Keefe  testifies  concerning  the  incline  ii 
the  highway  to  the  east  of  the  bridge.   (Tr.  pp.  80-89.) 

They  left  Havre  twenty  minutes  to  seven  a.  m.  (Tr 
p.  77).  Their  children,  a  boy  and  a  girl  were  riding  in  th 
front  seat.  (Tr.  p.  85.)  Mary  O'Keefe,  his  wife,  ha< 
been  driving  automobiles  for  ten  or  twelve  years  or  more 
she  was  36  years  of  age  on  April  17th,  1955,  and  wa 
driving  her  own  automobile;  Raymond  O'Keefe  was  in  th 
rear  seat.    (Tr.  p.  78.) 
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Mary  O'Keefe  was  driving  on  U.  S.  Highway  Number 
2  and  for  the  last  four  or  five  years  she  had  been  driving 
motor  vehicles  every  day,  including  tractors  and  trucks. 
(Tr.  p.  78.) 

As  they  traveled  eastward  that  morning  Mr.  O'Keefe 
noticed  that  they  had  traveled  101  miles  and  this  was 
somewhere  within  a  mile  of  the  bridge.  (Tr.  p.  78.)  She 
stayed  on  her  own  right  hand  side  and  his  best  judgment 
of  the  speed  was  that  she  was  traveling  40'  to  45  miles  per 
hour;  she  continued  on  her  own  or  right  hand  side  as 
she  came  upon  the  bridge  and  went  through;  she  did  not 
swerve  away  from  her  own  right  hand  side.    (Tr.  p.  79.) 

Mr.  O'Keefe  saw  an  automobile  in  the  immediate  vi- 
cinity by  the  bridge  coming  from  the  east  and  it  was  the 
car  that  was  in  the  accident  and  he  did  not  see  any  other 
cars  in  the  immediate  vicinity  right  at  that  time  (Tr.  p. 
80.) 

He  saw  the  car  coming  down  this  incline  and  when  it 
came  very  close  to  her  it  seemed  to  sway  right  at  her.  Mr. 
I  O'Keefe  raised  up  in  the  back  seat.    (Tr.  p.  80.) 

Before  this  car  was  coming  down  the  incline  he  did 
not  see  it  down  the  highway  to  the  east.    (Tr.  p.  81.) 

Describing  his  remembrance  of  the  collision  he  said: 
''Well  as  I  saw  this  car  coming  at  us,  it  seemed  to  be 
coming  fast  and  swerved  just  before  it  got  on  top  of  her." 
(Tr.  p.  82.) 

Having  memory  of  the  circumstances  immediately  be- 
fore the  collision,  the  actual  impact  or  collision  took  place 
toward  the  easterly  end  of  the  bridge  and  in  the  instant  im- 
mediately before  the  collision  the  Buick  car  was  near  the 
right  rail.    (Tr.  pp.  82-83.) 
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The  impact  between  the  two  cars  occurred  as  the  Por 
tiac  hit  the  front  end  of  the  Buick  (Tr.  p.  83.) 

Immediately  after  the  colHsion  the  Buick  turned  in 
northerly  or  left  hand  direction  into  the  ditch  or  barro^ 
pit.  Observing  the  position  of  the  left  front  wheel,  it  wa 
driven  upwards  and  back  and  the  movement  of  the  Buic 
after  the  collision  followed  the  crushed  position  of  tb 
front  wheel  and  it  came  to  stop  east  of  the  bridge  in  thi 
barrow  pit.    (Tr.  p.  83.) 

Observing  the  position  of  the  Pontiac  right  after  th 
collision,  it  was  on  the  bridge  heading  to  the  left  at  a 
angle  to  the  south  side  and  the  front  end  was  across  tli 
center  line.    (Tr.  p.  84.) 

Referring  back  to  the  time  right  before  the  collisio 
Mr.  O'Keefe  had  observed  the  bridge  at  quite  aways.  Gi^ 
ing  an  estimate  he  said  it  was  four  or  five  hundred  feei 
right  at  that  time  there  was  no  traffic  visible  coming  froi 
the  other  direction;  as  the  Buick  neared  the  bridge  an 
when  he  was  roughly  forty  feet  back  or  so  the  Pontia 
came  into  sight  and  he  placed  it  at  one  hundred  feet  or  s 
from  the  bridge  on  the  east  side;  it  appeared  to  be  comin 
pretty  fast.    (Tr.  p.  90.) 

The  Buick  was  traveling  eastward  at  40  to  45  mik 
per  hour. 

(Here  we  call  attention  that  if  the  Buick  and  the  Por 
tiac  were  traveling  toward  each  other  at  approximate 
the  same  speed  the  force  of  an  impact  between  thei 
would  be  equivalent  to  the  force  of  90  miles  per  hour.) 

When  Mr.  O'Keefe  saw  the  Pontiac  a  hundred  fe( 
from  the  bridge  it  was  on  its  own  right  side  of  the  roa 
and  it  continued  on  its  right  side  until  it  got  near  or  ei 
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tering  the  bridge,  one  of  the  two,  he  would  say  that  thfe 
Pontiac  left  its  own  side  of  the  road  as  it  was  coming  into 
the  bridge  and  then  it  turned  right  towards  the  oncoming 
Buick  (Tr.  p.  90.) 

As  Mary  O'Keefe  entered  the  bridge  she  was  about  a 
foot  from  the  rail  and  she  seemed  to  crowd  over  a  little 
closer  to  the  rail  shortly  after  she  entered  the  bridge ;  she 
quite  likely  saw  the  other  car  too.  (Tr.  p.  91.) 

As  she  crowded  over  closer  to  the  rail  the  Pontiac  was 
coming  over  the  center,  how  far  Mr.  O'Keefe  was  unable 
to  tell ;  the  Pontiac  came  over  the  center  about  two-thirds 
of  the  way  to  the  east  end  and  Mrs.  O'Keefe  had  come  two- 
thirds  of  the  way  in  the  Buick  (Tr.  pp.  92-93). 

The  Pontiac  was  over  at  a  good  angle.  (Tr.  p.  93.) 

Mr.  O'Keefe  had  said  that  the  Pontiac  seemed  to  jump 
at  the  Buick  like  a  frog.    (Tr.  p.  93.) 

Mr.  O'Keefe's  estimates  were  that  the  Buick  was  ap- 
proaching about  40  feet  from  the  west  end  of  the  bridge 
when  the  Pontiac  was  approaching  100  feet  from  the  east 
end  of  the  bridge.    (Tr.  pp.  89-90.) 

The  foregoing  testimony  of  Raymond  O'Keefe  correctly 
tells  how^  this  unfortunate  tragedy  happened  as  is  abun- 
dantly demonstrated  by  all  the  reliable  physical  evidence  in 
the  case. 

To  substantiate  this  statement  we  will  review  the  evi- 
dence which  shows  that  Mr.  O'Keefe  remembered  it  as  it 
happened. 

The  survivors  of  this  terrible  wreck  are  and  should  be 
in  the  best  position  to  know  what  happened. 

Mrs.  Schoepski  does  not  remember  anything  at  all 
about  it  because  of  retrogrode  amnesia  which  she  suffered. 
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Walter  Schoepski  testified  that  as  he  came  along  the 
he  observed  the  'Narrow  Bridge'  sign  and  as  he  came  i 
the  knoll  the  bridge  appeared  to  be  narrow  compared  wi 
the  road;  didn't  recall  that  his  car  had  a  tendency  to  pi 
to  the  left  as  he  came  over  the  knoll;  he  tried  to  stay  ; 
close  as  he  could  to  the  north  rail  that  was  what  he  w 
Vvatching.  As  he  came  over  the  knoll  he  saw  the  Buii 
approaching;  he  didn't  see  anything  about  it  that  causi 
him  to  be  concerned  and  he  did  not  see  the  Buick  off  of  i 
lane  at  any  time  as  he  went  upon  the  bridge;  and  as  ] 
was  coming  on  the  bridge  on  one  side,  the  Buick  w; 
coming  on  the  bridge  on  the  other  side. 

No  witness  would  be  in  better  position  than  Mr,  Schoe 
ski  to  see  that  the  Buick  automobile  was  in  its  own  lai 
coming  on  the  bridge. 

Certainly  then  there  is  no  dispute  about  this  fact  as  tl 
two  principals,Mr.  O'Keefe  and  Mr.  Schoepski  agree  th 
such  was  the  fact. 

WE  CONTEND  THAT  WITH  THE  BUICK  I 
IT'S  OWN  LANE,  GOING  ON  TO  THE  BRIDG 
AT  45  miles  per  hour,  in  one  second  traveled  67  fe 
into  the  bridge  AND  THAT  IS  TO  OR  PAST  TH 
POINT  OF  niPACT.  ALL  OF  THE  RELIABL 
EVIDENCE  SUSTAINS  US  ON  THIS  POINT. 

Let  us  look  at  the  record : 

Plaintiffs'  exhibit  9,  a  3-D  Stereo  clearly  shows  th; 
the  left  front  of  the  Buick  automobile  is  crushed  bad 
ward  from  the  letter  "K"  of  Buick  on  the  front  over  tl 
entire  left  front.  This  letter  "K"  would  be  about  c 
inches  from  the  left  side. 
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We  contend  that  this  photograph  demonstrates  a  force 
striking  more  or  less  diagonal  toward  the  right  side  of 
the  Buick.  The  front  of  the  wheel  is  pushed  backwards 
and  upwards  and  the  front  of  the  right  wheel  is  turned 
to  the  left. 

Plaintiffs'  exhibit  10,  a  3-D  Stereo  confirms  that  the 
crushing  force  was  diagonal  towards  the  right  side  of  the 
Buick. 

Plaintiffs'  exhibit  8,  3-D  Stereo,  shows  the  front  of 
the  Pontiac  indicating  that  from  the  center  to  the  left  of 
the  Pontiac  there  was  a  direct  blow  into  the  Buick.  Note 
the  hole  to  the  left  and  the  punched  out  hole  to  the  right 
of  the  center  of  the  front  of  the  Pontiac.  This  was  no 
sideways  blow  but  a  direct  blow.  It  was  not  hooked  and 
dragged  to  the  left  but  directly  pushed  into  collision  with 
the  Buick.  (We  will  substantiate  this  later  from  the  testi- 
mony of  a  mechanic  who  examined  the  frame  of  the  Pon- 
tiac.) 

An  examination  of  photos  14  and  15  backs  us  up  in  our 
contention. 

As  Mr.  O'Keefe  testified  the  Pontiac  came  at  the  Buick 
at  a  good  angle. 

We  contend  that  the  Pontiac  was  pushed  back  and  to 
the  left  as  the  Buick  continued  through  in  the  lane  that 
Mr.  Schoepski  saw  it  in.  After  the  impact,  the  driverless 
Buick  scraped  its  right  side  along  the  rail  and  a  portion 
of  the  front  left  side  scraped  along  the  front  of  the  Pon- 
tiac as  it  was  forced  back  towards  the  north  rail  and  lifted 
so  the  bumper  scraped  the  top  rail  at  a  point  25  feet  and 
A  inches  from  the  east  end  of  the  bridge. 
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The  Buick  was  literally  pushed  sideways  against  tl 
south  railing  of  the  bridge  as  it  went  through.  Plaintiff 
exhibits  11,  12,  13,  14,  15  and  16  prove  this  beyond  que 
tion.  It  will  be  observed  that  there  was  no  scraping  fro 
the  front  bumper  back  to  the  first  of  the  three  holes  in  tl 
right  front  fender  but  a  continuous  scraping  from  tl 
first  of  the  three  holes  back  to  the  rear  bumper  which  u 
questionably  made  the  gouge  shown  in  plaintiffs'  exhil 
Number  7. 

If  we  bear  in  mind  that  the  Buick  was  76}^  inches  wi( 
as  it  lay  against  the  railing  on  the  bridge  there  was  mo 
than  three  feet  that  the  Pontiac  extended  over  into  tl 
Buick  lane. 

We   look  at  picture   Number    3    of   plaintiffs'    exhit 
Number  4  and  we  know  from  the  evidence  that  the  ma; 
shown  on  the  top  rail  of  the  north  side  of  the  bridge 
just  west  of  post  number  five  from  the  east  or  25  feet 
inches  from  the  east  end  of  the  bridge. 

We  further  know  from  the  evidence  that  the  hea^ 
damage  on  the  south  rail  of  the  bridge  starts  at  post  sev( 
from  the  east  end  of  the  bridge  which  is  approximately  ' 
feet  further  west. 

It  is  clearly  apparent  from  the  evidence  that  the  Po 
tiac  automobile,  after  striking  the  left  front  end  of  t' 
Buick  automobile,  was  pushed  back  and  sideways  to  g 
it  into  the  position  that  is  shown  in  the  photograph  nui 
ber  3. 

Then  let  us  look  at  photograph  number  11  of  plaintifJ 
exhibit  number  4  and  by  comparing  the  two  pictures, 
and  1 1 ,  we  can  easily  visualize  how  this  collision  occurre 
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The   Buick  automobile  was   traveling  east  in  approxi- 
mately the  position  of  the  cab  of  the  wrecker  shown  in 
picture  number   11   and  if  we  move  the  Pontiac  forward 
I  and  sidewise  to  the  south  it  demonstrates  exactly,  consider- 
I  ing  the  diagram,  plaintiffs'  exhibit  Number  34,  how  this 

I  accident  occurred. 

i 

The  Witness,   Mr.   Long,  testified  concerning  the  con- 
I  dition   of   the   Pontiac   which   indicates   that   the  Pontiac 
I  struck  the  Buick  and  was  not  hooked  and  pulled  outward 
dell  by  the  Buick.   Testifying  to  the  crease  which  shows  in  the 
rJij  top  of  the  Pontiac,  he  related  that  the  frame  on  the  left 
ml  hand  front  corner  of  the  unit  was  very  badily  damaged 
and  driven  back  considerably  toward  the  cowl  of  the  unit. 
The  frame  was  not  broken.    It  was  just  badly  damaged 
and  bent.    The  body  of  the  Pontiac  was  pretty  much  in 
line  on  the  left  hand  side  or  on  the  right  hand  side.  How- 
ever on  the  left  hand  corner  it  was  driven  back  and  buckled 
in  next  to  the  body;  the  whole  right  hand  side  of  the  Pon- 
]i|  tiac  was  buckled  down  more  than  sideways.    (Tr,  pp.  299 
nf  to  301.) 

We  get  further  assistance  in  our  study  by  using  the  3-D 
slides.  See  exhibit  Number  17  which  shows  that  our  con- 
tention is  correct  when  we  say  the  Pontiac  forced  the 
Buick  into  the  guard  rail.  The  testimony  shows  that  the 
rear  bumper  of  the  Buick  cut  the  second  rail  of  the  bridge 
on  the  south  side  in  the  fashion  indicated  as  the  Buick 
continued  eastward  in  its  lane.  This  mark  is  made  between 
the  sixth  and  seven  posts  from  the  east  on  the  south  side 
of  the  bridge. 

The  same  situation  is  shown  in  plaintiffs'  exhibit  7. 
Plaintiffs'  exhibit  18  is  a  closeup  of  the  same  area  show- 
ing the  paint  scraping  and  the  markings  extending  to  the 
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west  at  a  point  45  feet  from  the  east  end  of  the  bridge. 

Plaintiffs'  exhibit  19  shows  a  3-D  sHde  40  feet  fror 
the  east  end  of  the  bridge. 

Plaintiffs'  exhibits  20,  21,  22  and  23,  3-D  Stereos  sho> 
that  the  Buick  was  pushed  against  the  south  rail  for  a  dis 
tance  of  20  to  45  feet  from  the  east  end  of  the  bridge. 

The  testimony  of  Sheriff  Dove  and  Patrolman  Hardest 
clearly  demonstrate  that  the  collision  took  place  south  c 
the  center  of  the  bridge.  There  is  not  one  piece  of  physicj 
evidence  indicating  that  the  Buick  was  north  of  the  cente 
line  on  the  bridge  as  it  traveled  eastward. 

Reading  this  testimony,  in  connection  with  plaintiff 
exhibit  number  34,  shows  that  Raymond  O'Keefe's  e} 
witness  account  of  the  happening  of  the  casualty  is  exact! 
what  happened. 

Mr.  Schoepski  was  certainly  not  keeping  a  proper  lool 
out  and  certainly  was  not  observing  where  he  was  driving 
he  swerved  across  the  center  line  or  center  portion  of  tl 
bridge  where  he  completely  failed  to  keep  the  Pontic 
automobile  under  control. 

Coming  over  the  knoll  shown  in  3-D  Stereo,  plaintiff 
exhibit  number  25  and  seeing  the  Buick  approaching  : 
its  own  lane  about  40  feet  west  of  the  bridge,  he  shou 
have  permitted  the  Buick  automobile  to  pass  over  tl 
bridge  before  he  entered  the  same. 

The  highway  was  perfectly  straight  and  wide  ahead  ( 
him  and  he  knew  the  Buick  would  reach  the  bridge  firj 

Was  it  because  he  had  been  traveling  six  hours  steadi 
without  a  break? 

Was  he  too  old  and  never  should  have  made  the  trij 
(Tr.  p.  28.)  ♦ 
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The  physical  evidence  on  the  bridge  shows  conclusively 
how  this  accident  happened  because  Mr.  Schoepski  came 
over  the  center  line  into  the  south  lane  and  crashed  his 
automobile  against  the  Buick  driven  by  Mary  A.  O'Keefe. 

We  have  not  quoted  from  the  testimony  of  Pat  West 
the  star  one  hundred  per  cent  quantity  witness  of  the  ap- 
pellee, nor  that  of  Mabel  Keough  who,  we  contend,  was 
an  honest  witness.  We  ask  the  Court  to  study  the  testi- 
mony of  these  two  defense  witnesses  and  it  will  become 
completely  convincing  that  Pat  West  did  not  tell  the  truth 
in  the  case.  He  either  forgot  or  deiberately  became  parti- 
san and  testified  to  impossible  things  concerning  this  col- 
lision. There  is  not  one  line  of  testimony  to  the  effect  that 
there  was  any  post-collision  debris  at  any  place  on  the 
north  side  or  north  half  of  the  highway  except  under  and 
to  the  east  of  the  Pontiac  car,  indicating  beyond  question 
that  the  collision  took  place  on  the  south  side. 

Please  study  the  testimony  of  patrolman  Hardesty,  a 
disinterested  highway  patrolman  with  the  abundant  facts 
which  he  observed  as  he  came  to  investigate  the  accident 
demonstrates  that  he  pin-pointed  the  point  where  the  cars 
collided.  We  know  definitely  from  the  testimony  of  Stan- 
ley Hould  and  the  highway  patrolman  that  the  Buick  was 
lightly  touching  the  south  rail  from  this  gouge  mark 
westerly.  We  say  that  the  witness,  Pat  West,  was  testify- 
ing from  reasoning  and  observation,  such  as  it  was,  rather 
than  what  he  actually  saw.  He  was  coming  over  the  knoll 
of  the  hill,  and  trying  to  pass  Mabel  Keough's  panel 
laundry  truck.  She  observed  the  actual  collision.  He  could 
not  have  done  so.  He  pulled  up  beside  her  and  he  was  not 
following  the  Pontiac  automobile  as  he  told.   A  glaring  in- 
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consistency  in  the  testimony  of  Mrs.  Mabel  Keough  ar 
Pat  West  demonstrates  that  with  the  support  which  h^ 
testimony  receives  from  the  other  witnesses  that  arriv( 
at  the  scene  that  Pat  West  was  mistaken.  We  do  not  coi 
tend  that  he  did  not  aid  and  assist  in  removing  Mr.  ar 
Mrs.  Schoepski  from  the  Pontiac  car.  We  contend  th; 
he  did  not  pass  through  the  space  between  the  Ponti; 
and  the  south  rail  of  the  bridge  because  he  could  not  ha^ 
done  so.  Mrs.  Keough  did  not  pretend  to  fix  the  relati^ 
positions  of  the  cars  at  the  place  of  collision.  She  testifi( 
that  the  Pontiac  entered  the  bridge  on  its  own  side.  A 
witnesses  agree  that  this  was  a  fact — that  Mr.  Schoeps' 
came  upon  the  bridge  on  his  own  side. 

After  a  careful  analysis  of  the  law,  we  submit  the  fc 
lowing  additional  cases  for  the  consideration  of  the  Cour 

Morton  vs.  Mooney,  97  Mont.  1,  33  P.  (2d)  2( 
(Mont.); 

Inkret  vs.  C.  M.  St.  P.  &  P.  Ry.  Co.,  107  Mor 
394,  86Pac.  (2d)  12  (Mont.) 

Dahl  vs.  Spotts,  (Cal.)  16  Pac.  100  at  104; 

Market  St.  Ry.  Co.  vs.  George,  3  Pac.  (2d)  41  ; 
43  (Cal.); 

Hart  vs.  Kline,  (Nev.)  116  Pac.  (2d)  672  at  67^ 

Oregon  Motor  Stages  vs.  Portland  Traction  Cc 
255  P.  (2d)  558  at  561  (Ore.); 

Cameron  vs.  Goree,  189  P.  (2d)  596  at  604  (Ore.' 

Haarstrich  vs.  Oregon  Short  Lines  R.  Co.,  (Utat 
262  Pac.  100  at  104; 

Poland  vs.   City  of  Seattle,   (W^ash.)   93   P.    (2c 
380  at  384. 

The  above  cases  say  that  testimony  contrary  to  physic 
facts  will  not  support  a  verdict  or  a  decision  of  the  Cou 
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based  upon  testimony  contrary  to  the  physical  facts. 

We  respectfully  submit  that  this  entire  evidence,  par- 
ticularly the  physical  facts  of  the  case,  demonstrate  that 
the  Court's  decision  in  this  case  was  clearly  erroneous  and 
that  the  decision  should  be  reversed. 

See  the  following  cases  that  show  the  recognition  of  the 
testimony  of  the  Highway  Patrolman  as  strong  testimony 
ejl  based  on  the  physical  facts  shown  by  an  investigation  of  a 
highway  accident. 

Jackson  vs.  Vaughn,  204  Ala.  543,  86  So.  469; 

Vallejo  R.  Co.  vs.  Reed  Orchard  Co.,  169  Cal.  545, 
571,  147  P.  238-250; 

Manney  vs.  Housing  Authority,  79  Cal.  App.  (2d) 
453,  180  P.  (2d)  69; 

People  vs.  Haeussler,  260  P.  (2d)  13. 
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STATEMENT  OF  THE  CASE 

We  agree  with  the  first  paragraph  of  Appellants'  state- 
ment; however,  beyond  that  it  is  highly  argumentative. 
We  think  it  would  be  helpful  in  understanding  the  issues 
on  these  appeals  to  note: 


As  a  result  of  the  collision  on  the  bridge,  the  adminis 
trator  of  Mary  O'Keefe,  appointed  in  Montana,  brough 
a  representative  action  on  behalf  of  her  heirs  (Cause  1791 
below)  and  a  survival  action  for  her  pain  and  sufferini 
(Cause  1799  below).  Her  husband,  Raymond  O'Keefe 
who  was  in  the  Buick  brought  an  action  for  his  ow] 
personal  injuries  and  damages  (Cause  1800  below).  Thes 
actions  were  commenced  in  the  State  District  Court  fo 
Phillips  County.  Walter  Schoepski  was  and  is  a  residen 
of  Wisconsin  and  removed  these  three  cases  on  diversit 
to  the  United  States  District  Court  for  the  District  o 
Montana,  Havre  Division.  In  due  course  Schoepski  ans 
wered  and  counter-claimed  for  his  own  personal  injurie 
and  damages.  The  cases  were  by  agreement  consolidate* 
for  trial.  No  jury  was  demanded  and  the  actions  wev 
tried  by  District  Judge  W.  D.  Murray. 

On  the  trial  the  plaintiffs,  and  appellants  here,  relie< 
upon  the  testimony  of  Raymond  O'Keefe  to  the  geners 
effect  that  Schoepski  was  travelling  at  a  high  rate  o 
speed,  that  Mary  O'Keefe  was  at  all  times  on  her  owi 
side  of  the  bridge,  travelling  about  40-45  miles  per  hour 
and  had  traversed  two-thirds  of  the  length  of  the  bridg 
when  Schoepski  turned  his  Pontiac  sharply  across  th 
center  into  the  path  of  the  Buick.  This  testimony  wa 
bolstered  by  the  opinion  of  Douglas  Hardesty,  the  inves 
tigating  State  Highway  Patrolman,  who  came  upon  th 
scene  about  an  hour  after  the  collision.  Large  number 
of  photographs  and  colored  stereos  were  introduced.  Som 
were  taken  about  an  hour  after  the  collision,  after  th 
Pontiac  had  been  skidded  over;  some  months  later.  Fron 
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the  Highway  Patrohnan's  measurements  and  observations 
it  was  his  opinion  that  the  point  of  impact  was  on  the 
O'Keefe  side  of  the  bridge. 

On  the  other  hand,  Walter  Schoepski  testified  that  he 
was  proceeding  about  40  miles  per  hour,  he  was  aware 
that  the  Buick  was  on  the  bridge  and  was  "hugging" 
the  north  rail  with  his  eye  on  the  rail  so  that  he  didn't 
actually  see  the  Buick  strike  his  automobile.  He  was  sure 
that  he  continued  in  a  straight  line  on  his  own  side  until 
struck. 

Mabel  Keough,  the  driver  of  a  laundry  panel  truck 
out  of  Glasgow  was  behind  the  Pontiac  and  from  her 
vantage  point  on  the  slope  leading  down  to  the  bridge 
testified  that  the  Pontiac  was  on  its  own  right  hand  side 
and  continued  in  a  straight  line  until  struck.  She  then 
saw  the  Buick  sway  to  the  south  rail  and  then  swerve 
across  the  road  into  the  borrow   pit   on   the  north   side. 

Pat  \Vest,  a  lumberman  from  Saco,  was  on  his  way 
to  Malta  and  behind  the  Pontiac  as  it  entered  the  bridge. 
The  Pontiac  was  at  all  times  on  its  own  right  side  until 
it  was  struck  by  the  Buick.  The  Pontiac  was  stopped 
dead  by  the  collision  and  then  its  front  end  was  spun  to 
the  south  while  the  rear  end  was  lodged  against  the  north 
rail  of  the  bridge.  After  the  impact  the  Buick  slammed 
into  the  south  rail,  came  toward  him  to  the  east  end  of 
the  bridge,  and  then  swerved  in  front  of  him,  so  that 
he  had  to  brake  very  hard  to  avoid  collision,  across  the 
road  into  the  borrow  pit  on  the  north. 

After  extensive  argument  in  written  briefs  the  Court 
found   that   Walter   Schoepski   had   been    exercising   due 


care  on  his  own  side  of  the  bridge  and  that  the  Buicl 
was  on  the  wrong  side.  Accordingly,  the  three  plaintiffs 
claims  were  dismissed  and  Walter  Schoepski  had  judgmen 
on  his  counter-claim  against  the  administrator  for  th 
driver  of  the  Buick.  The  judgment  was  satisfied  befor 
the  appeals  in  the  two  administrator's  cases  were  taker 

SUMMARY  OF  ARGUMENT 

I.  The  Court  made  no  ruling  or  decision  with  respec 
to  the  testimony  of  Highway  Patrolman,  Douglas  Har 
desty — for  what  it  was  worth  his  opinion  as  to  the  poin 
of  impact  was  heard.  There  was  no  error  and  certainl 
no  prejudice  in  the  trial  Judge's  confining  Hardesty  t 
facts  and  observations  instead  permitting  him  to  speculat 
and  guess  that  W^alter  Schoepski  might  have  been  affecte 
in  his  driving  by  the  slope  of  the  road  east  of  the  bridge 

II.  There  was  no  error  in  refusing  the  offered  testimon 
of  Sheriff  Dove  as  to  some  experience  of  his  with  refer 
ence  to  the  condition  east  of  the  bridge. 

A.  The  testimony  was  offered  at  a  session  som 
two  months  after  the  main  trial,  held  for  the  sol 
purpose  of  taking  the  testimony  of  Witness  Keoug' 
(who  was  unavailable  because  of  the  impendin; 
birth  of  her  child  at  the  time  of  trial)  and  rebutt^ 
thereto.  Dove's  testimony  did  not  rebut  Mr« 
Keough. 

B.  No  foundation  was  laid  for  Dove's  experienc 
in  approaching  this  bridge  from  the  east  becaus 
it  was  not  shown  that  the  speed,  type  of  automobil 
or    skill    of    the    driver    was    even    similar    to    th 


Schoepski  case.  Furthermore,  the  individual  exper- 
ience of  others  is  generally  held  incompetent  in 
cases  of  this  kind. 

C.  Appellants  and  plaintiffs  were  not  prejudiced 
because  it  is  conceded  that  Schoepski  at  least  en- 
tered upon  the  bridge  on  his  own  side. 

III.  With  respect  to  the  trial  Court's  findings  of  fact: 

A.  The  function  of  this  Court  begins  and  ends 
when  substantial  evidence  appears  to  support  the 
lower   Court  directly   or   by  inference. 

B.  The  Buick  had  as  a  matter  of  law,  no  prefer- 
ence or  "right  of  way"  although  it  may  have  been 
first  on  the  bridge. 

C.  Reasonable  minds  just  cannot  say  that  the 
Court's  finding  that  the  Buick  was  on  the  wrong 
side  of  the  bridge  is  not  fully  supported  by  the 
testimony  of  \A'alter  Schoepski,  Pat  West  and  Mabel 
Keough — the  latter  two  wholly  disinterested  eye- 
witnesses to  the  collision  in  question. 

Credibility  of  witnesses  is  a  matter  for  the  Trial 
Court. 

All  of  appellant's  contentions  fall  with  that  cru- 
cial  finding  of   fact. 

None  of  the  cases  cited  broadside  by  appellant 
are  persuasive. 

IV.  No  complaint  can  now  be  made  of  the  award  of 
damages  to  Walter  Schoepski  for  the  appellant  affected 
has  complied  with  the  judgment  and  it  has  been  satisfied 
of  record. 


ARGUMENT 
I. 

The  Examination  of  the  Highway  Patrolman,  Dougla 
Hardesty. 

(Appellants'  Point   1) 

Appellants'  first  specification  of  error  is  that  the  Cour 
committed  reversible  and  prejudicial  error  "in  its  ruling' 
comments  and  decisions"  in  the  course  of  the  examinatio: 
of  this  witness. 

At  the  outset  it  should  be  made  clear  that  the  Cour 
made  no  "ruling""  or  "decision"  which  excluded  or  other 
wise  barred  the  patrolman's  opinion  testimony  as  to  th 
point  of  impact.  The  highv/ay  patrolman  came  to  the  acci 
dent  scene  at  "10:25  by  my  watch"  (Tr.  p.  228).  Thi 
was  at  least  an  hour  after  the  accident.  He  testified  a 
to  the  position  of  the  vehicles,  the  damage  to  the  bridge 
the  appearance  of  the  roadway  and  the  measurement 
which  he  took.  He  was  asked  his  opinion  as  to  the  poin 
of  impact  and  after  objection  and  some  backing  and  fillini 
on  the  part  of  appellants'  counsel  was  permitted  to  giv 
and  did  give  the  opinion  that  the  collision  took  place  "nea 
the  front  portion  of  this  Pontiac"  and  "south  of  the  cente 
portion  of  this  highway,  as  I  have  concluded  from  wha 
I  saw  there"  (Tr.  p.  243).  On  cross-examination  th 
effect  of  this  opinion  was  destroyed  when  the  patrolma] 
conceded  that  if  the  Buick  were  on  the  wrong  side  o 
the  road,  as  appellee's  two  eye-witnesses  testified,  am 
made  a  right  turn  to  avoid  a  head-on  collision,  then  th 
damage  would  be  the  same  and  "you  could  have  this  sam 
result"   (Tr.  p.  247).  After  the  examination  by  the  par 
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ties,  the  Court  asked  a  number  of  questions  the  effect 
of  which  was  that  in  the  officer's  opinion  the  Pontiac 
had  been  "driven  back  and  sidewise"  and  "the  Buick 
must  have  been  travelHng  with  greater  force  than  the 
other  car  and  it  tore  on  through  after  connecting  here 
sohd  enough  to  damage  the  front  ends  as  it  did,  and  this 
car  (Pontiac)  spun  relatively  in  its  same  position  after 
the  impact,  but  the  other  car  w^ent  eighty  feet  beyond 
there."  (Tr.  pp.  261-263).  Again  the  officer  fixed  the 
place  of  impact  in  his  opinion.    (Tr.  p.  262). 

Even  after  reading  the  appellants'  brief  on  the  point 
we  are  at  a  loss  to  understand  just  what  error  the  trial 
Court  is  charged  with  committing.  The  use  of  italics  at 
pages  50  and  51  of  the  brief  would  indicate  that  counsel 
takes  exception  to  the  comment  or  colloquy  made  by  the 
Court  when  objection  was  made  to  patrolman  Hardesty's 
attempt  to  include  as  the  basis  for  his  opinion  (which  the 
Court  was  permitting)  his  conjecture  or  speculation  as 
to  the  effect  on  the  Pontiac  of  a  condition  east  of  the 
bridge  (not  therefore  covered  by  the  evidence)  such  that 
"it  is  perfectly  normal  for  you  to  correct.  .  .  ."  Defense 
counsel  started  to  interpose  objection  and  the  impartial 
expert  just  couldn't  wait  to  get  in  his  lick:  "Well,  if  you 
don't  want  to  hit  the  bridge,  now,  let's  put  it  that  way." 
Here  the  Court  interposed:  "Well  in  the  first  place,  we 
are  away  off  base.  He  is  now  testifying  and  basing  his 
opinion  on  something  that  isn't  in  evidence,  so  let's  go 
back,   etc."    (Tr.   pp.   240-241). 

No  offer  of  proof  was  made,  then  or  later.  Obviously, 
the  effect  of  the  crowni  or  slant  of  the  road  would  depend 
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upon  the  speed  of  a  particular  automobile,  its  roadabilit\ 
characteristics  and  the  abiHty  of  its  driver.  No  suggestion 
was  made  as  to  when  Hardesty  had  driven  this  road  or 
that  he  had  ever  driven  toward  the  bridge  from  the  easi 
in  a  1952  Pontiac  at  a  speed  of  under  forty  miles  pei 
hour  (as  all  witnesses  agree)  or  any  other  speed.  What- 
ever Hardesty's  qualifications  as  a  traffic  investigator 
it  is  clear  that  his  speculation  as  to  what  was  "perfect!) 
normal"  for  Walter  Schoepski,  in  his  Pontiac  and  at  hi« 
speed  on  the  morning  of  August  30,  1955  is  and  wa^ 
entirely  incompetent. 

Instead  of  going  back,  as  the  Court  suggested,  or  mak- 
ing an  offer  of  proof,  Counsel  for  appellants  immediatel} 
plunged  right  ahead  on  his  own  tack  as  follows : 

"Q.  Well,  are  there  any  facts  that  you  have  not  relatec 
about  this  accident  that  is  required  for  you  tc 
arrive  at  your  conclusion  of  the  place  that  this 
accident    happened    on    the    bridge? 

"A.     No,  sir,  this  portion  back  Jicre  is  my  own  idea.' 

On  page  59  of  appellants'  brief  are  cited  a  number  oJ 

cases  going  to  the  proposition  the  opinion  evidence  of  s 

traffic  officer  is  admissable  as  to  the  point  of  impact  ir 

an  automobile  collision.   As   noted   at   the  outset,   officer 

Hardesty  was  permitted  to  and  did  give  his   opinion  ir 

this  case — it  was  not  excluded. 

Reliance  is  placed  on  the  Montana  decision  in  State  v 

Bosch,  which  is  reported  in  125  Mont.  566,  242  Pac.  (2d) 

977.   In   that  case  a   sharply  divided   Court   held   that   a 

Montana  highway  patrolman,  who  had  himself  observec 

the  lights  of  the  defendant's  automobile,   was  permittee 
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to  estimate  speed  from  his  observation,  measured  skid 
marks  181  feet  long  and  the  tables  furnished  by  the  North- 
western Traffic  Institute.  The  relation  of  skid  marks  to 
speed  is,  of  course,  a  fairly  well  developed  science.  That 
is  a  far  different  thing  from  testifying  how  and  where 
a  collision  took  place.  This  case  is  much  more  comparable 
to  Stale  V.  Bast,  116  Mont.  327,  151  Pac.  (2d)  10O9, 
where  the   Court  said: 

"Blake  .  .  .  over  objection,  testified  that  from  his 
observation  of  the  road  and  the  car  after  his  arrival 
on  the  scene,  he  was  led  to  'believe  that  a  car  would 
have  to  be  travelling  close  to  fifty  miles  an  hour  to 
cover  this  ground  and  cause  the  damage  it  did  to  this 
car.' 

"As  before  stated,  Patrolman  Blake  did  not  witness 
the  happening  of  the  accident  for  at  the  time  it  occurred 
he  was  at  his  home  in  Kalispell  some  10  or  more  miles 
distant  and  he  certainly  did  not  qualify  to  testify  with 
any  degree  of  accuracy  as  to  the  miles  per  hour  the  car 
was  travelling  some  forty  or  fifty  minutes  before  he 
came  into  the  picture.  Such  guess  work,  speculation  and 
conjecture  cannot  be  said  to  rise  to  the  dignity  of  evi- 
dence on  which  to  sustain  a  conviction."  (Italics  ours). 

The  basic   rule   covering   the   admissability   of   opinion 

evidence  in   the   State  of   Montana   is   fully  discussed   in 

DeMarais  v.  Johnson,  90  Mont.   366,  3  Pac.    (2d)   283, 

where  it  is   said: 

"The  general  rule  is  that  a  witness  must  state  facts, 
and  not  opinions  or  conclusions.  An  exception  to  this 
rule,  based  upon  necessity,  exists  where  the  witness 
possesses  special  skill  or  knowledge  of  the  subject- 
matter,  and  where  the  facts  are  such  that  inexperienced 
persons  are  likely  to  prove  incapable  of  forming  a 
correct  judgment  without  the  assistance  of  the  opinion 
of  such  witness.  See  note  in  51  L.  R.  A.  (N.  S.)  566. 
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The  exception  is  contained  in  our  statutes  (subdivision 
9,  §  10531,  Rev.  Codes  1921)  and  has  been  recognized 
by  this  Court  in  proper  cases." 

(The  statute  referred  to  by  the  Court  above  is  now 
Section  93-401-27,  subd.  9,  R.  C.  M.  of  1947.) 
Applying  the  same  basic  test  the  Supreme  Court  of 
Minnesota  has  refused  the  opinion  testimony  of  a  deputy 
sheriff  and  highway  patrohnan  (both  admittedly  quali- 
fied as  experts)  as  to  the  cause,  place  of  accident  and 
speed  of  two  colliding  vehicles. 

Beckman  v.  Schroeder. 
(Minn.)  28  N.  VV.  (2d)  629. 
In  Hamre  v.  Conger  (S.  Ct.,  Mo.),  209  S.  W.  (2d) 
242,  the  trial  Court  granted  a  new  trial  and  that  was 
affirmed  because  of  prejudicial  error  in  admitting  the 
opinion  testimony  of  David  E.  Harrison,  a  member  of 
the  highway  patrol,  as  to  the  "point  of  impact"  based 
upon  the  location  of  debris  and  the  conclusion  that  the 
point  of  impact  was  the  center  of  the  debris. 

The  Court  adhered  to  the  fundamental  rule  that  opinion 
evidence  "should  never  be  admitted  unless  it  is  clear  that 
the  jurors  themselves  are  not  capable,  from  want  of  ex- 
perience or  knowledge  of  the  subject,  to  draw  correct 
conclusions  from  the  facts  proved."  The  Court  observed : 

"That  the  center  of  the  debris  falling"  from  two  motor 
vehicles  upon  impact  may  not  be  substantial  evidence 
of  the  point  of  impact  is,  we  think,  in  effect,  ruled  in 
Schoen  v.  Plaza  Express  Co.  et  al.,  Mo.  Sup.,  206 
S.  W.  2d  536,  loc.  cit.  539.  There,  as  here,  the  collision 
of  two  motor  vehicles  was  involved  and  the  point  of 
impact  was  in  issue,  and  the  location  of  the  debris  was 
a   circumstance    for    consideration    in    determining-    the 
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point  of  impact.  In  the  Schoen  case  the  Court  said: 
"Reg-ardless  of  the  position  of  defendants'  vehicle  with 
reference  to  the  east  side  of  the  highway  when  the 
colHsion  occurred,  it  would  be  reasonable  to  suppose  the 
loosened  parts  and  fragments  of  the  damaged  vehicles 
would  be  cast  to  the  westward;  yet,  it  could  not  be 
stated  with  reasonable  certainty  that  this  would  be  so 
in  every  such  situation.  The  vehicles  being  of  different 
weight  and  size;  traveling,  no  doubt,  at  different  speed; 
and  colliding  with  great  force  and  at  an  unknown  angle 
— it  would  be  impossible  to  reason  out  or  mathematically 
determine  just  where  the  broken-off  parts  would  be 
cast." 

"Whatever  value  the  location  of  the  debris  or  the  cen- 
ter of  the  debris  falling  from  two  motor  vehicles  upon 
impact  may  have  upon  determining  the  point  of  impact 
is  not,  in  our  opinion,  a  proper  subject  for  expert  or 
opinion  evidence.  In  this  age  of  motor  vehicles,  knowl- 
edge upon  such  subject  is  not  something  not  possessed 
by  the  ordinary  person,  hence  the  opinion  evidence  of 
Patrolman  Harrison  was  incompetent,  since  it  invaded 
the  province  of  the  jury.'' 

249  S.  W.   (2d)   242  at  248. 

Such  is  the  rule  generally: 

Goodrich  v.  May,  (Ore),  255  Pac.  465;  Johnston  vs. 
Peairs,  (Cal.  App.),  3  Pac.  (2d)  617;  Blash.,  Cyc. 
of  Auto  Law  and  Prac,  Vol.  9  C,  Par.  6311  and 
6312. 

The  Zelayeta  case  cited  on  page  59  of  appellants  brief 
(232  Pac.  (2d)  579)  as  the  "weight  of  authority  on  the 
subject"  does  not  hold  that  opinion  as  to  the  point  of 
impact  was  admissable.  All  it  does  hold  is  that,  under  the 
circumstances  there  involved,  admission  of  such  opinion 
was  not  reversible  or  prejudicial  error. 

The  case  does   have   some  bearing   here;   for,   it   does 
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show  that  Judge  Murray  was  doing  nothing  unusual  here 
when  he  insisted  that  the  highway  patrolman's  opinion  be 
confined  to  what  he  saw  and  observed  and  not  based  on 
conjectures  and  speculations.  We  invite  the  Court's  at- 
tention to  the  limitations  firmly  imposed  by  the  trial 
judge  in  Zeiayeta  at  page  576  of  the  Pacific   Reporter. 

Without  pausing  for  breath  or  changing  the  para- 
graph appellants'  counsel  goes  from  the  cases  on  opinion 
testimony  into  "impatience  and  petulancy"  on  the  part  of 
the  trial  judge.  The  case  cited,  quoted  and  principally 
relied  upon  is  Shapiro  v.  Slwpiro,  a  divorce  case,  involv- 
ing a  lengthy  colloquy  between  counsel  and  the  trial  judge 
where  attorneys  fees  to  respondent  were  raised  from  an 
announced  $5,000.00  to  $7,500.00  because  appellants  coun- 
sel tried  to  be  heard  and  would  not  stipulate.  We  respect- 
fully urge  this  Court  to  read  the  Slwpiro  opinion,  par- 
ticularly at  pages  64  and  65  of  153  Pac.  (2d)  and  respect- 
fully suggest  that  when  it  is  compared  with  the  matter 
complained  of  here,  in  italics,  (Appellants'  Brief  p.  51, 
Tr.  p.  241)  the  mere  citation  of  the  Shopiro  case  is  mis- 
leading, unbecoming  of  an  attorney  of  this  Court  and 
at  least  disrespectful. 

The  Pratt  case  is  almost  equally  inappropriate  and 
the  C  half  in  case  is  not  reported  in  236  Pac.  (2d)  at  page 
16,   or   elsewhere   in   that   volume. 

II. 

The  Testimony  of  Sheriff  Dove  Offered  in  Rebuttal. 

(Appellants'   Point  2). 

The  contention  is  that  the  Court  committed  reversible 
error    in    refusing    to    permit    the    rebuttal    testimony    of 
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Sheriff  Dove  respecting  a  condition  of  the  road  east  of 
the  bridge  which  caused  motorists  to  be  pulled  toward 
the  center  of  the  bridge  when  driving  from  the  east, 
westerly,  on  the  highway. 

A.  The  Offered  Testimony  Was  Not  "Rebuttal." 
To  say  that  the  offered  testimony  was  "rebuttal"  is  a 
misnomer.  When  the  case  was  set  for  trial  it  was  found 
that  an  important  witness  for  the  defense  was  about  to 
have  a  baby  and  could  not  testify.  Appropriate  motions 
were  made  and  the  Court  concluded  that  the  main  part 
of  the  trial  would  proceed  and  the  case  held  open  until 
Mrs.  Keough's  testimony  could  be  obtained.  (Tr.  p.  7(:y). 
The  trial  proceeded  from  Thursday,  October  25,  1956 
through  Monday,  October  29,  1956.  The  appellants  and 
plaintiffs  rested  on  Saturday,  October  27th  (Tr.  p.  69). 
The  defendants  case,  in  addition  to  the  witness  West  who 
had  been  called  out  of  order  on  Saturday,  continued  on 
Monday.  After  the  testimony  of  Dr.  McKenzie,  the  de- 
fendant rested  except  for  the  testimony  of  Mrs.  Keough 
(Tr.  p.  297)  and  plaintiff  proceeded  with  rebuttal.  Ray- 
mond O'Keefe  testified  as  the  only  witness  on  rebuttal 
and  the  following  transpired : 

"Court:  Any  further? 

"Mr.  Doepker:  That  is  it,  with  the  reservation — 

"Court:  With  the  reservation  to  rebut  anything  new 
that  the  witness,  Mrs.  Keough  may  present.  Well, 
that's  fine.  I  suppose  that  we  can  take  the  testimony 
on  the  6th  of  December,  but  we  will  have  to  arrange 
that  date  as  we  find  out  what  the  situation  is  with 
reference  to  the  birth  of  her  baby,  I  suppose." 

(Court  Reporter's  Transcript,  p.  584,  11.  6-14). 
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The  above  seems  to  have  been  lost  in  the  shuffle  when 
the  record  here  was  printed.  It  was  designated  for  the 
record  by  Paragraph  5  (c)  of  Appellee's  Designation  of 
Additional  Contents  of  Record.  The  same  appears  in  sub- 
stance in  the  Court  minutes   (Tr.  p.  71). 

The  basis  of  the  defense  was  fully  revealed  when  the 
eye-witness,  Pat  West,  was  called  out  of  order  on  Satur- 
day. Thereafter,  Sheriff  Dove  was  called  in  the  plaintiffs' 
case  in  chief  (Tr.  p.  68  and  p.  213)  and  was  examined 
at  length  as  to  what  he  did  —  no  mention  was  made  of 
any  condition  east  of  the  bridge.  Then  Douglas  Hardesty 
was  called,  also  on  Saturday  (Tr.  p.  68),  when  he  did 
testify  as  to  the  condition  east  of  the  bridge.  Now  we  find 
in  Appellants'  brief  this  remarkable  statement: 

"The  condition  of  the  record  will  show  that  the 
case  was  being  tried  at  Havre,  Montana.  The  sheriff 
of  Phillips  County  resided  at  Malta,  a  distance  of  9C 
miles  to  the  east  and  there  was  no  time  to  put  hin 
upon  the  stand  immediately  after  the  close  of  the  evi- 
dence on  the  part  of  the  defendant,  therefore,  in  th( 
interest  of  justice  and  fairness  we  contend  that  as  lonf] 
as  the  evidence  had  not  been  permitted  on  the  direci 
examination  at  the  time  that  the  highway  patrolmar 
testified,  we  should  have  had  the  benefit  of  this  testi 
mony  on  the  part  of  the  sheriff,  William  C.  Dove." 

(Appellants'   Brief,  p.   60) 

We  can  not  point  to  the  record  to  say  where  Sherif  J 
Dove  was  when  it  came  time  for  plaintiffs'  rebuttal  or 
Monday  but  certainly  counsel  had  all  day  Sunday  to  hav( 
brought  Dove  into  Havre — if  counsel  was  not  satisfiec 
with  Hardesty's  testimony  on  the  point. 

Neither  can  counsel  say  that  he  was  at  all  mislead  a; 
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to  the  limitations  on  rebuttal  when  Mrs.  Keough's  testi- 
mony was  received  on  January  14,  1957.  When  counsel 
bad  concluded  his  cross-examination,  he  asked  if  Mrs. 
Keough  (the  appellee's  witness)  might  be  excused.  There- 
upon, appellee's  counsel  inquired  if  there  was  to  be  any 
rebuttal  and  counsel  indicated  one  short  witness  "on  the 
position  of  the  cars".  It  was  suggested  that  this  would 
violate  the  Court's  order  and  the  following  transpired: 

"The  Court:  Yes,  I  thought  all  the  rebuttal  and 
everything  was  in  except  for  the  testimony  of  this 
wntness  and  any  rebuttal  that  was  necessary  as  a  result 
of  her  testimony.  Is  that  iff 

Mr.  Koepker:  That  is  what  this  is,  your  Honor. 

The  Court:  Very  well,  call  the  witness."  (Italics 
ours). 

(Tr.  p.  322). 
Thus,  counsel  acquiesced  in  the  previous  understand- 
ing and  we  submit  that  Dove's  offered  testimony  as  to  a 
condition  east  of  the  bridge  was  quite  obviously  not  ger- 
mane to  any  part  of  Mrs.  Keough's  testimony.  If  the 
offer  had  been  sufficient  and  the  evidence  competent,  it 
is  true  that  the  trial  judge  in  his  discretion  might  have 
relaxed  the  procedure,  but,  no  doubt  had  in  mind  the  prac- 
tical difficulties  and  delay  attendant  upon  re-opening  the 
entire   case. 

B.  The  Offer  Was  Not  Sufficient  to  Show  the 
Evidence  Admissable. 
Even  if  the  experience  of  others  in  approaching  this 
bridge  might  have  been  admissable  under  some  circum- 
stances, it  is  plain  that  no  foundation  has  been  laid 
until  it  be   shown   that   the  conditions   and   management 
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of  the  cars  was  substantially  the  same.  Illustrative  of 
the  point  is  WilUains  v.  Holhrook  (Mass.)  103  N.  E. 
633  which  was  an  action  for  the  death  of  a  boy  stand- 
ing- on  a  sidewalk  and  struck  by  a  skidding  automobile. 

"The  plaintiffs  expert,  having  testified  in  cross- 
eximination  that  from  his  experience  in  the  same 
street  after  skidding  began  it  could  not  be  stopped, 
was  asked  if  he  had  not  'seen  other  light  machines 
skid  at  the  place  where  the  accident  occurred.'  It 
was  discretionery  with  the  presiding  judge  whether  this 
evidence  should  be  admitted,  and  its  exclusion  shows  no 
reversible  error  (citing  cases).  Proof  moreover  that 
similar  cars  had  skidded  did  not  show  their  conditions  of 
management,  which,  of  course,  were  material  if  such 
evidence  was  to  have  any  probative  value.  French  vs. 
Sabin,  202  Mass.  240,  88  N.  E.  845." 

That  such  evidence  is  not  competent  at  all  is  held  in 
McKerall  vs.  St.  Louis — San  Francisco  Ry.  Co.  (Ct.  of 
A.,  Mo.)  257  S.  W.  166.  That  case  involved  a  train  strik- 
ing the  automobile  in  which  plaintiff  was  riding"  at  a 
crossing.  The  Court  held : 

"The  evidence  complained  of  related  to  the  experience 
that  others  had  had  in  passing  over  this  crossing.  .  .  . 
(Evidence  as  to  condition  of  the  crossing  was  admis- 
sable  since  negligence  in  its  maintenance  was  charged). 

"But  we  do  not  believe  that  the  individual  experience 
of  others,  in  different  automobiles  and  of  different 
makes  is  competent.  There  is  too  much  difference,  we 
think,  in  automobiles,  and  the  skill  of  drivers  to  make 
individual   experience  competent." 

C.       In  All  Events  Appellee  Was  Not  Prejudiced. 

The  evidence  as  to  the  condition  of  the  road  east  of  the 

bridge   was   designed   to   give   rise   to   an   inference   that 

Walter  Schroepski  might  have  gotten  on  the  wrong  side 
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when  he  made  the  "correction"  to  enter  the  bridge.  The 

issue  here,  of  course,  is  not  what  might  have  happened 

but  what  did  happen.  As  will  be  discussed  in  the  following 

section,  two  eye-witnesses,  Mabel  Keough  and  Pat  West, 

both  in  a  position  to  see  and  know,   testified  that  from 

their  observation  Walter  Schoepski's  Pontiac  entered  the 

bridge  on  its  own  right  hand  side  and  continued  on  that 

side  in   a  straight  course.   The  alleged   condition   of   the 

highway  was  cast  of  the  bridge  and  if  it  had  any  effect 

on  the  Pontiac  it  would  have  been  east  of  the  bridge  or 

as  it  entered  the  bridge.   Counsel  for  Appellant  concedes 

that  this  did  not  happen  for  at  page  72  of  Appellant's 

brief  it  is  said: 

"Mrs.  Keough  did  not  pretend  to  fix  the  relative 
positions  of  the  cars  at  the  place  of  collision.  She  tes- 
tified that  the  Pontiac  entered  the  bridge  on  its  own 
side.  All  witnesses  agree  that  this  was  a  fact  —  that 
Mr.  Schoepski  came  upon  the  bridge  on  his  own  side." 

We  submit  that  all  of  the  complaining  concerning 
Dove's  belatedly  offered  testimony  is  a  "tempest  in  a  tea- 
pot" for  the  condition  to  the  east  clearly  didn't  have  any- 
thing to  do  with  the  admitted  operation  of  the  Schoepski 
automobile. 

III. 
There  Is  at  Most  a  Conflict  in  the  Evidence  and  the 
Findings  and  Judgment  of  the  Trial  Court  Are  Not 
"Clearly  Erroneous." 

(Appellants'   Points  3-6  and  9-13). 
Reduced   to   essence   the   trial   Court   here   found   that 
Waher  Schoepski  was  proceeding  on  his  own  right  hand 
side  of  the  bridge,  without  negligence  on  his  part,  when 
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he  was  struck  by  the  O'Keefe  Biiick.  Appellant  contends 
that  the  trial  Court  should  have  found  that  the  O'Keefe 
\Buick  was  on  its  own  side  of  the  bridge  when  it  was 
struck  by  the  Schoepski  Pontiac. 

A.     The  Rule  Applicable  to  Titls  Review. 

We  take  it  to  be  settled  beyond  all  dispute  that  on  ap- 
peal this  Court  will  not  try  this  case  dc  novo  or  substitute 
its  iudgment  on  the  facts  where  on  conflicting  evidence 
it  can  not  be  said  that  the  trial  Judge,  with  his  superior 
opportunity  to  judge  credibility,  is  not  clearly  erroneous. 
In  applying  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure,   this   Court   has   said : 

"Much  has  been  written  as  to  the  proper  construc- 
tion of  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure,  but  we  think  its  application  to  the  in- 
stant case  is  clear.  The  rule  does  not  disturb  the 
long  followed  principle  that  the  judge  or  jury  which 
has  seen  and  heard  the  witnesses  is  better  qualified 
to  weigh  their  testimony  than  is  a  reviewing  tribunal 
and  that  findings  of  fact  of  the  trial  body  will  not 
be  set  aside  unless  clearly  erroneous." 

Western  Union  Teleg.  Co.  v.  Bromberg,   (CCA.  9) 
143  Fed.   (2d)  288,  290. 

"A  presumption  of  correctness  attaches  to  the  find- 
ings of  the  District  Court.  United  States  v.  Foster,  9 
Cir.,  1941,  123  F.  2d  32,  and  under  Rule  52(a),  Federal 
Rules  of  Civil  Procedure,  28  U.S.CxA..,  the  trial  judge's 
findings  of  fact  will  not  be  set  aside  unless  clearly  er- 
roneous. The  rule  applicable  here  in  the  light  of  the 
conflicting  character  of  the  evidence  in  the  record  be- 
before  us  has  been  aptly  stated  in  Federal  Savings  & 
Loan  Ins.  Corp.  v.  First  Nat.  Bank,  Libertv,  Mo., 
8  Cir.,  164  F.  2d  929,  932,  in  this  language: 

'We  are  not  at  liberty  to  substitute  our  judgment 
for  that  of  the  trial  court  and  on  appeal  that  view 
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of  the  evidence  must  be  taken  which  is  most  favorable 
to  the  prevaiHno-  party,  and,  if,  when  so  viewed, 
the  findings  are  supported  by  substantial  competent 
evidence  they   should  be   sustained'." 

Paramount  Pest  Control  Service  v.  Brewer  (C.A.  9) 
177  Fed.    (2d)   564,  567. 

To  the  same  effect : 

Wing-ate  v.  Bercut   (CCA.  9)    146  Fed.   (2d)   725; 

Penn.  v.  Commissioner  (C.A.  9)  219  Fed.   (2d)    19; 

United  States  v.  Marshall   (C.A.  9)  230  Fed.   (2d) 
183. 

B.     The  Buick  Had   No   Preference  or   "Right-of- 

Way"  on  the  Bridge. 

At  page  70  of  Appellant's  Brief  it  is  argued: 

"Coming'  over  the  knoll  shown  in  3-D  Stereo,  plain- 
tiff's exhibit  number  25  and  seeing  the  Buick  approach- 
ing- in  its  own  lane  about  40  feet  west  of  the  bridge, 
he  should  have  permitted  the  Buick  automobile  to  pass 
over  the  bridge  before  he  entered  the  same." 

Compare  also  Plaintiff's  Proposed  Finding  of  Fact 
6  d.,   (Tr.  p.  29)   to  the  same  effect. 

The  traffic  laws  of  the  State  of  Montana  imposed  no 
duty  on  either  driver  to  refrain  from  entering  this  bridge 
and  our  statutes  may  be  searched  from  beginning  to  end 
without  finding  any  preference  or  right  of  way  applicable. 

Where,  as  here,  the  bridge  would  permit  the  passage  of 
two  meeting  vehicles  the  applicable  rule  would  be  pre- 
scribed by  Section  32-2151,  R.C.M.  of  1947,  as  amended 
by  Sec.  48,  Ch.  263,  L.  1955,  to  the  effect  that  upon  all 
roadways  of  sufficient  width  a  vehicle  shall  be  driven 
upon  the  right  half  of  the  roadway,  and  Section  32-2152, 
which   provides  as   follows: 
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"Passing  vehicles  proceeding  in  opposite  directions. 
Drivers  of  vehicles  proceeding-  in  opposite  directions 
shall  pass  each  other  to  the  right,  and  upon  roadways 
having  width  for  not  more  than  one  (1)  line  of  traffic 
in  each  direction  each  driver  shall  give  to  the  other  at 
least  one-half  (^)  of  the  main-traveled  portion  of 
the  roadway  as  nearly  as  possible.' 

32-2152,  R.C.M.  1947,  as  amended  bv  Sec.  49,  Ch. 
263,  L.  1955. 

There  is  in  Montana  no  specific  speed  limit  applicable 

to  bridges  or  similar  structures.  The  rule  of  "reasonable 

care   under   the   conditions    then   and    there    existing"    as 

emunciated  by  the  following  statute  would  be  applicable: 

"Speed  restrictions — basic  rule,  (a)  Every  person 
operating  or  driving  a  vehicle  of  any  character  on  a 
public  highway  of  this  state  shall  drive  the  same  in  a 
careful  and  prudent  manner,  and  at  a  rate  of  speed  no 
greater  than  is  reasonable  and  proper  under  the  condi- 
tions existing  at  the  point  of  operation,  taking  into  ac- 
count amount  and  character  of  traffic,  condition  of 
brakes,  weight  of  vehicle,  grade  and  width  of  highway, 
condition  of  surface,  and  freedom  of  obstruction  to 
view  ahead,  and  so  as  not  to  unduly  or  unreasonably 
endanger  the  life,  limb,  property,  or  other  rights  of  any 
person  entitled  to  the  use  of  the  street  or  highway.  *  *  * 

"(c)  The  driver  of  every  vehicle  shall,  consistent  with 
the  requirements  of  paragraph  (a),  driz'e  at  an  appro- 
priate reduced  speed  when  approaching  and  crossing  an 
intersection  or  railway  grade  crossing,  when  approach- 
ing and  going  around  a  curve,  when  approaching  a  hill 
crest,  zvhen  traveling  upon  any  narroiv  or  winding  road- 
way, and  when  special  hazard  exists  with  respect  to  pe- 
destrians or  other  traffic  or  by  reason  of  weather  or 
highway  condition."    (Italics  ours). 

32-2144,  R.C.M.   (En.  Sec.  41,  Ch.  263,  L.  1955). 

Thus,    under    the    law    of    Montana,    Walter    Schoepski 
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had  every  right  to  enter  upon  that  bridge  as  he  did  and 
he  had  every  right  to  assume  that  his  half  of  the  way 
would  be  clear.  There  were  only  two  real  questions  so 
far  as  responsibility  for  this  horrible  collision  were  con- 
cerned,  to-wit: 

(a)  Who  failed  to  drive  at  an  appropriate  reduced 
speed  as  commanded  by  the  statute  and  common  sense? 

(b)  Who  failed  to  drive  on  the  right  hand  side  of 
the  roadway? 

C.  Competent,  Credible  Evidence  by  Witnesses  in 
A  Position  to  See  and  Know  Clearly  Support 
The  Trial  Court's  Finding. 

The  whole  fabric  of  appellants'  contentions  must  stand 
or  fall  upon  the  sustainability  of  the  Trial  Court's  Find- 
ing of  Fact  III  (Tr.  pp.  42  and  43).  If  that  finding  is 
sustainable  the  conclusions  of  law  based  thereon,  the 
Court's  refusal  to  amend  and  the  separate  judgments  in 
the  three  cases  consolidated  for  trial  must  stand.  Appel- 
lants' brief  contains  no  argument  to  the  contrary. 

The  whole  finding  should  be  examined,  but  the  crucial 

portion  thereof  is  as   follows : 

".  .  .  that  the  bridge  was  of  sufficient  Vi'idth  for 
the  automobiles  to  pass  each  other  safely;  that  the 
defendant  and  cross-complainant  was  operating  his 
automobile  on  said  bridge  at  the  time  of  the  collision 
aforesaid  in  a  careful  and  prudent  manner  and  on  his 
own  side  of  the  road;  that  the  said  Mary  A.  O'Keefe, 
in  operating  her  automobile  upon  said  bridge,  negli- 
gently crossed  over  the  center  line  and  her  said  auto- 
mobile collided  with  the  automobile  owned  and  driven 
by  the  defendant  and  cross-complainant;  that  the  proxi- 
mate cause  of  said  collision  w^as  the  negligence  of  said 
Mary  A.  O'Keefe  in  crossing  over  the  center  line  of 


said  highway  and  into  the  lane  of  travel  of  said  de- 
fendant and  cross-complainant." 

(Tr.  p.  43.) 

Aside  from  Raymond  O'Keefe,  whom  the  Court  did 
not  give  credence  (Order,  denying  motions  and  new  trial, 
Tr.  p.  58),  the  only  testimony  based  upon  direct  obser- 
vation of  the  collision  was  produced  by  the  defendant 
and  appellee. 

While  we  knew  that  a  man  in  a  green  station  wagon 
had  been  an  eye-witness  his  identity  was  not  known  until 
Vern  Kapphan,  one  of  plaintiffs'  witnesses  on  cross  ex- 
amination, revealed  that  "the  lumber  yard  man  in  Saco 
had  a  station  wagon  there."  That  man  was  Pat  West 
who  was  produced  from  Outlook,  Montana  the  next  day 
(Tr.  pp.  189,  174).  On  the  morning  of  the  accident  West 
left  Saco  and  was  driving  west  toward  Malta.  Near  the 
top  of  the  hill  which  slopes  down  to  the  bridge  he  over- 
took and  came  up  to  the  Schoepski  Pontiac.  His  whole 
testimony,  both  on  direct  and  cross,  should  be  carefully 
considered  (Tr.  pp.  174-212)  but  the  following  excerpts 
are  enlightening  in  view  of  the   Court's   finding: 

"Q.     Were  you — did  you  ever  come  up  upon  that  vehicle 
more  closely? 

A.     Yes,   just   before   coming  to   the   bridge. 

Q.     And  just   tell   us  what  you   saw   when   you — just 
before  coming  to  the  bridge,  or  what  you  did? 

A.     I  was  going  to  pass  the  Pontiac  car  that  was  in 
front  of  me. 

Q.     It  was  a  Pontiac  in  front  of  you? 

A.     Yes.   And  being  over  the  road  before,   I   remem- 
bered that  bridge  just  ahead,  and  pulled  in  behind. 


O.  And  at  that  time,  would  you  be  able  to  judge  the 
speed   of   the   Pontiac? 

A.  I  was  still  maintainino-  mv  speed — I  would  ima'^ine 
45. 

0.  And  they  were  traveling  45,  and  you  were  main- 
taining your  speed.  What  did  you  do  then? 

A.     I  immediately  had  to  start  to  slow  down. 

Q.  Now,  at  that  time,  where  was  your  car  with  refer- 
ence to  the  center  line? 

A.     I  pulled  in  behind  the  Pontiac  at  that  time. 

Q.  Where  was  the  Pontiac  with  reference  to  the 
center  ? 

A.  They  were  on  the  right  hand  side  of  the  road. 

O.  And  proceeding  in  which  direction? 

A.  Westerly  direction. 

Q.  And  then  what  did  the   Pontiac  do? 

A.  Tt  continued  to  brake  down  before  it  hit  the  bridge, 
before  it  came  to  the  bridge,  before  it  entered  the 
bridge. 

Q.     And  what  did  you  do? 

A.     I  then  really  had  to  slow  down,  I  braked  down." 

(Tr.  pp.   175-176). 
*     *     * 

"Q.     Are  you  able  to  estimate  the  speed  of  the  Buick 
when  you  saw  it? 

A.     I  would  say  60,  65. 

O.     And  then  what  happened? 

A.  They  collided  on  the  bridge,  and  the  Buick  was 
thrown  up  against  the  guard  rail  and  bounced 
off  and  careened  across  the  road  immediately  in 
front  of  my  car. 

O.  You  say  the  Buick  was  careened  against  the  guard 
rail? 
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A.  Yes,  it  careened  against  the  guard  rail  on  the 
right  side. 

Q.  And  then  where  did  it  go — the  guard  rail  on  the 
right  side. 

A.     On  the  Buick's  right  side.  j 

O.     With  reference  to  north  and  south — 

A.     It  would  be  the  south  side. 

Q.  On  the  south  guard  rail,  and  then  the  Buick  pro- 
ceeded where? 

A.  It  careened  across  the  road  and  went  into  the  north 
borrow  pit  immediately  in  front  of  my  car." 

(Tr.  p.   177). 
*     *     * 

"Q.  Now,  going  back  to  the  place  where  you  came  into 
the  bridge  when  the  accident  happened,  the  Pontiac, 
where  was  it  with  reference  to  the  lane  of  travel 
you  were  in? 

A.     The  Pontiac  was  on  the  right  side  of  the  road. 

Q.     Did  it  continue  that  way? 

A.  Yes,  All  while  I  followed  it  up  until  the  time  it 
entered   the  bridge. 

O.     On  its  own  right-hand  side  of  the  road? 

A.     Yes." 

(Tr.  p.   187). 

Cross  examination: 

"Q.  And  in  the  collision,  they  came  together  on  the 
right  hand  side  of  the  bridge? 

A.  Yes,  the  car  was  on  the  right  hand  side  of  the 
bridge.  They  didn't  both  hit  in  the  right  hand  side. 

Q.  Well,  let's  change  it  then  this  way:  The  right 
hand  side,  as  far  as  your  side  of  the  highway  was 
concerned,  would  be  the  north  side? 

A.     Yes. 
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0.  And  the  Buick,  traveling-  in  a  proper  lane,  would 
be  on  the  south  side,  wouldn't  it? 

A.     Yes. 

0.  All  right,  then  the  collision  occurred  on  the  north 
half  of  the  highway  on  the  bridge,  is  that  right? 

A.  Yes. 

Q.  And  that  is  as  you  saw  it? 

A.  Yes. 

0.  Now,  did  the  position  change  in  the  collision? 

A.  Yes,  the  cars  were  twisted  in  the  road,  and  the 
Buick  was  slammed  up  against  the  railing." 

(Tr.  p.  201-202). 
*     *     * 

''O.     So,  do  I  understand  that  you  didn't  get  the  exact 
position    when    they    came    together? 

A.  I  saw  the  cars  as  they  hit,  and  the  Pontiac  was 
continued  on  the  right  hand  side  of  the  road. 

0.  All  right,  let's  get  some  cars  and  see  if  you  can 
give  us  an  illustration.  You  take  two  cars  here — 
we  will  call  the  yellow  one  the  Pontiac  and  the  red 
one  the   Buick. 

A.     Yes. 

O.  Let's  call  the  line  here  (indicating)  the  approxi- 
mate center  line  of  the  bridge,  and  illustrate  for 
his  Honor  your  recollection  of  how  the  cars  came 
together  ? 

A.     Well,  as  they  came — this  is  the  bridge  (indicating). 

Q.     Yes,  this  is  the  bridge. 

A.  The  Pontiac  came  in  on  its  side  of  the  road,  the 
right  hand  side,  the  north  side  of  the  road.  As  the 
Buick  came  in  on  to  the  road,  the  collision  was 
hit  here,  and   the   Buick  was   thrown   this   way — 

O.  Well,  let's  have  the  cars  come  together,  please,  as 
near  as  you  can,  how  did  they  come  together? 
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.     A 

A.  They  must  have  locked  right  in  here,  or  in  this 
position  because  this  car  was  on  the  right  hand 
side  of  the  road.  The  accident  couldn't  have  hap- 
pened that  way.  I  was  watching  the  back  of  this 
car.  That  was  the  one  I  was  afraid  of  running 
into,  that  was  why  I  was  braking  down. 

Q.  I  thought  you  was  braking  down  so  the  Buick 
w^ouldn't  run  into  you? 

A.  Well,  I  had  to  stay  out  of  the  way  of  this  Pontiac 
to  start  with.  That  was  before  the  accident." 

(Tr.  pp.  204-205). 
*     *     * 

"Q.  And,  then,  the  way  you  have  it  illustrated  there, 
they  were  both  on  their  own  side  at  the  time  of 
the  collision? 

A.  No,  I  say  that  the  Pontiac  went  on  to  the  bridge 
on  the  right  hand  side  of  the  road — 

Q.     Yes. 

A.  And  the  collision  occurred.  Now,  this  car,  I  wasn't 
watching  where  it  was  going,  whether  it  was  over 
on  the  wrong  side.  It  must  have  been  to  hit  the 
Pontiac,  because  the  Pontiac  was  on  the  right  hand 
side  of  the  road. 

O.     Coming  on  the  bridge? 

The  Court:  Let  me  get  this  straight,  what  you  are 
saying,  that  you  didn't  see  the  impact,  you  just  saw 
the  car  ahead  of  you? 

A.  No,  I  saw  the  impact,  your  Honor,  yes,  but  to  put 
the  wheels  of  this  car  across  that  road,  I  couldn't 
say  that  because  I  wasn't  watching  the  line,  but 
I  saw  the  impact,  I  saw  the  Buick  hit  the  bridge 
railing,  and  that  is  when  it  come  right  around  in 
front  of  my  car. 

Q.  Well,  now,  let's  get  that  part  of  your  recollection 
straight.  You  say  you  think  that  the  cars  then  hit 
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in   such   a  position  that   the   Buick  careened   over 
after   the  coHision — 

A.     After  the  collision,  the  Buick  hit  the  bridg-e  railing. 

Q.  Then,  the  collision  occurred  further  down  the 
bridge  so  that  the  Buick  careened  after  the  acci- 
dent, is  that  it? 

A.     Yes,  it  hit  the  bridge  after  it  hit  the  Pontiac. 

0.  After  it  hit  the  Pontiac.  And  then  the  Pontiac, 
was  the  Pontiac  driven  back  towards  you? 

A.  The  Pontiac  was  just  lodged  in  there  that  way. 
It  twisted  in  between  the  Buick  and  the  rail  when 
it  hit,  and  when  it  hit,  it  just  swooped  it  around, 
it  spun  it  in  the  road. 

O.  And  the  Pontiac  was  spinned  after  it  was  struck 
by  the  Buick  and  went  in  against  the  guard  rail, 
is  that  right? 

A.     Yes. 

O.  And  the  Buick  careened  off  and  hit  the  side  of  the 
bridge,  is  that  correct? 

A.     Yes." 

(Tr.  pp.  205-206). 

The  testimony  of  Pat  West,  standing  alone,  would  more 

than  support  the   Finding  III   of   the  Trial  Judge.    But, 

there  was  still  more,  for  Mabel  Keough  was  also  an  eye- 

W'itness.  She  was  the  driver  of  a  laundry  panel  truck  on 

her  regular  pick-up  and  delivery  route  from  Glasgow  to 

Malta.    She  came   to  a   stop  when   she   had  just   started 

down  the  hill  leading  to  the  bridge.   From  that  vantage 

point  this  is  what  she  saw : 

"O.     And  vv'hen  you  came  to  a  complete  stop,  where  was 
tiiis  light  colored  car  ahead  of  you? 

A.  I  believe  it  was  approaching  the  bridge.  I  don't 
know  if  it  was  on  the  bridge  or  approaching  it, 
I  cannot   remember. 
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Q.  And  what  can  3^011  tell  the  Court  as  to  where  it 
was  with  reference  to  the  right  or  left  hand  side 
of  the  road? 

A.  Well,  it  was  on  the  right  side  of  the  road. 

0.  Did   something    happen    shortly    thereafter? 

A.  Yes,  it  did. 

Q.  Will  you  just  tell  the  Court  what  happened? 

A.  Well,  the  only  thing  that  I  can  remember  that  is 
clear  in  my  mind  is  I  saw  the  Buick  sway  and 
kind  of  hit  the  bridge,  and  then  it  just  swove  out 
and  hit  into  the  borrow  pit  on  the  north  side. 

O.     On  which  side? 

A.     On  the  north  side  of  the  road. 

Q.  At  that  time  that  the  Buick  swerved  and  came 
across  to  the  north  side  of  the  bridge,  was  the 
Pontiac  on  the  bridge? 

A.     Yes. 

Q.  And  where  was  the  Pontiac  at  that  time  with 
reference  to  its  side  of  the  road? 

A.     It  was  on  its  own  side." 

(Tr.  p.  300-301). 

*     *     * 

Re-direct: 

"Q.  Mr.  Doepker  also  showed  you  this  photograph, 
No.  3  of  Plaintiffs'  Exhibit  4,  I  believe  it  is,  do 
you  know  how  the  Pantiac  got  in  the  position 
shown  in  that  photograph? 

A.     Well,  what  do  you  mean? 

Q.  Well,  just  before  the  accident,  was  the  Pontiac 
facing  and  pointing  in  that  direction? 

A.     No,  it  was  going  straight. 

Q.     It  was  going  straight? 

A.     Yes. 


-  Q 
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Now,  do  _you  know  how  the  front  end  got  turned 
at  the  angle  shown  in  the  photograph? 

A.     No. 

Q.     It  wasn't  going  that  way  ahead  of  you? 

A.     No,  as  far  as  I  could  see,  it  was  on  its  own  side 
of  the   road. 

O.     And  continuing  straight  ahead? 

A.     Yes." 

(Tr.  p.  320). 

These  two  completely  disinterested  eye-witnesses,  square 

with  Walter  Schoepski  himself: 

"I  took  my  foot  off  the  gas  and  eased  on  the  brake 
to  slow  down.  I  saw  an  automobile  coming  from  the 
west  towards  me,  and  1  continued  on  after  passing  that 
sign.  Just  where  the  automobile  was  that  was  coming 
from  tile  west,  I  have  a  fair  idea.  Well,  I  would  say 
it  was  about  to  enter  the  bridge  at  the  same  time  that 
I  did,  to  the  best  of  my  knowledge.  Well,  I  knew  it 
uas  a  narrow  bridge  and  I  was  trying  to  hug  the  rail 
and  stay  on  my  own  side  of  the  highway  because  I 
knew  I  was  on  a  narrow  bridge,  on  the  right  side  of 
the  highway.  I  stayed  on  the  right  side  of  the  highway. 
I  continued  to  hug  the  rail  of  the  bridge  which  has 
been  identified  as  the  north  rail  of  the  bridge.  My  car 
didn't  sway,  my  car  didn't  jump  like  a  frog." 

(Tr.  p.  285). 

Cross  examination: 

"I  don't  recall  that  the  car  pulled  you  towards  the 
left  as  you  came  down  that  last  drive  to  the  bridge.  I 
would  say  that  the  car  did  not  pull  me  towards  the 
left,  and  as  I  was  sitting  there  driving,  I  was  on  the 
left  side  of  the  car,  and  I  did  not  try  to  make  towards 
the  center  of  the  bridge  to  avoid  the  north  rail;  I  tried 
to  stay  as  close  as  1  could  to  the  north  rail ;  that  is 
what  I  was  watching.  I  wouldn't  say  that  I  wanted  to 
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miss  the  north  rail,  too,  or  that  I  had  to  turn  a  little 
bit  to  start  with  to  miss  the  north  rail  on  the  highway, 
and  I  don't  think  my  car  pulled  me  towards  the  center 
approaching  the  bridge  I  am  talking  about." 

(Tr.  p.  290-291). 

Certainly  the  evidence  of  any  one  of  the  three  witnesses 

above  is  "substantial"  and  fully  supports  the  Trial  Court's 

finding.  This  Court  has   recently  held: 

"When  a  finding  is  attacked  as  being  unsupported, 
the  power  of  the  appellate  court  begins  and  ends  with 
a  determination  as  to  whether,  considering  the  whole 
record,  there  is  substantial  evidence  which  supports  the 
conclusion  reached  by  the  trier  of  fact.  When  two  or 
more  inferences  can  be  reasonably  deduced  from  the 
facts,  the  reviewing  court  is  without  pow'er  to  substi- 
tute its  deductions  for  those  of  the  trial  court." 

Fegles    Const.    Co.,    Limited    et    al.    v.    McLaughlin 
Const.  Co.   (C.A.  9)  205  Fed.   (2d)  637,  639. 

This  Court  has  consistently  held  that  it  will  not  review- 
questions  of   "credibility." 

Pekovich  v.  Coughlin, 

(C.A.  9)  258  Fed.    (2d)    191,   193; 

Parker  v.   Title  and   Trust   Co., 
(C.A.  9)  2Z?>  Fed.  (2d)  505,  508. 

Where  a  finding  involves   the  credibility  of  witnesses 

and  is  supported  by  substantial  evidence  it  is  conclusive 

upon  appeal. 

Overman  v.   Loesser, 

(C.A.  9)  205  Fed.  (2d)  521,  524. 

In  view  of  the  above  rules  it  would  seem  pointless  to 
winnow  and  sift  through  the  mass  of  testimony  here  to 
point  out: 

1.    The    numerous    conflicts,    evasions    and    apparent 
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falsehoods  in  the  testimony  of  Raymond  O'Keefe 
which  certainly  justified  the  Court  in  not  believing 
him. 

2.  That  the  photographs  taken  at  the  scene  were  taken 
at  least  an  hour  after  the  accident,  after  the  Pontiac 
had  been  skidded  to  the  north  and  apparently  moved 
back  and  after  several  vehicles  had  passed  over  the 
bridge. 

3.  That  because  of  the  movement  of  the  Pontiac  and 
the  replacement  of  loose  parts  before  Highway 
Patrolman  Hardesty  arrived  his  opinion  was  not 
reliable. 

Since  the  function  of  this  Court  must  begin  and  end 
when  it  finds  substantial  evidence  supporting  the  finding, 
we  do  not  extend  this  brief  by  analyzing  the  whole  record 
to  show  that  reasonable  minds  could  hardly  find  differ- 
ently than  Judge  Murray  did. 

Appellant  cites  a  number  of  cases,  on  page  72  of  the 
brief,  in  support  of  the  proposition  that  testimony  con- 
trary to  the  physical  facts  will  not  support  a  verdict  or 
decision.  None  of  the  cases  are  applicable  to  the  situation 
here.  Illustrative  of  the  whole  group  are  the  holdings  in 
the  Montana  cases  cited:  In  the  Morton  Case  {Z?>  Pac. 
(2d)  262),  plaintiff  ran  into  the  rear  of  a  truck  pushing 
a  stalled  car  in  a  fog  bank.  Plaintiff  recovered  on  his 
testimony  that  the  truck  and  stalled  car  were  at  an  angle 
across  the  24  ft.  highway  blocking  the  entire  traversable 
portion.  The  physical  evidence  showed  that  plaintiff's 
auto  had  squarely  struck  the  rear  of  the  pushing  truck 
which  would,  of  course,  have  been  impossible  if  the  truck 
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were  across   the  highway  at   an   angle   as   plaintiff   hac 
testified.  ! 

In  the  Incrcf  Case  (86  Pac.  (2d)  12),  plaintiff  was  a 
passenger  in  an  auto  with  a  frost  covered  windshield, 
which  ran  into  the  side  of  a  train  nearly  2,000  ft.  long, 
as  the  center  of  the  train  was  passing  over  a  crossing, 
in  a  well  lighted  street  in  the  City  of  Butte.  Plaintiff 
recovered  on  the  testimony  of  the  driver  and  himself  that 
the  rays  of  light  at  the  crossing  formed  a  "curtain"  which 
the  lights  of  his  car  could  not  penetrate  and  he  was  there- 
by prevented  from  seeing  the  passing  train.  The  Court 
said  such  testimony  was  so  utterly  contrary  to  common 
sense  and  everyda}-  experience  that  it  was  not  worthy  of 
consideration. 

A  careful  reading  of  all  of  the  other  cases  cited  (on 
page  72),  except  Dalil  7'.  S potts  which  we  do  not  find, 
reveals  that  they  are  all  equally  inapplicable.  Most  of 
them  turn  on  a  situation  where  the  testimony  of  the  wit- 
ness relied  upon  was  impossible  on  the  uncontradicted 
physical  facts  or  inherently  unbelievable.  Thus,  in  the 
Poland  Case  (93  Pac.  (2d)  380)  the  plaintiff  testified 
that  she  looked  but  did  not  see  a  street  car  in  plain  sight ; 
the  Court  held  that  she  was  guilty  of  contributory  negli- 
gence in  spite  of  her  swearing  to  the  contrary. 

We  have  nothing  like  the  cases  cited  in  this  case.  The 
accuracy  of  important  "physical  facts"  were  themselves 
in  dispute  (Order  on  Motions  to  Amend,  etc.,  Tr.  pp. 
57-58).  Furthermore,  appellants'  own  expert,  Hardesty, 
agreed  that  if  the  Buick  were  on  the  wrong  side  of  the 
road  "you  could  have  this  result"   (Tr.  p.  247).  In  other 
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vvords,  the  physical  evidence  was  not  incompatible  witli 
the  eye-witness  accounts. 

Appellant  winds  up  his  brief  with  the  citation  of  four 
cases  purporting  to  recognize  the  testimony  of  a  highway 
patrolman  as  "strong  testimony."  (Appellants'  Brief  p. 
73).  An  examination  of  the  cases  will  show  that  they 
hold  no  such  thing.  The  Jackson  Case  (86  So.  469)  simply 
holds  that  opinion  testimony  by  a  qualified  witness  as 
ii|to  speed  based  upon  skid  marks  left  on  dry  pavement  was 
admissable.  The  Vallcjo  Case  (147  Pac.  238)  was  a  con- 
demnation case  and  the  Manney  Case  (180  Pac.  (2d)  69) 
involved  the  cause  of  a  fire.  The  Haeiissler  Case  (260 
Pac.  (2d)  8)  was  an  appeal  from  a  manslaughter  con- 
viction. A  highway  patrolman  who  arrived  within  minutes 
was  permitted  to  testify  as  to  point  of  impact  but  the 
Court  certainly  does  not  say,  or  even  intimate,  that  such 
opinion  controls   all  else  or  was   particularly   sacrosanct. 

Where  the  facts  are  like  those  here,  the  great  weight 

of   authority   has   been   extremely   cautious    in   admitting 

opinion  testimony  and  even  more  cautious   in  giving  it, 

or  physical  facts,  any  certain  conclusion.  Ex'pert  testimony 

reconstructing  a  collision  from  physical  and  mathematical 

facts  is  not  favored  by  the  Courts. 

Moniz  V.  Betencourt, 

(Cal.  App.)  76  Pac.   (2d)   535,  539; 

Linde  v.   Emmick, 

(Cal.  App.)   61   Pac.    (2d)  338,  343; 

Romann  v.   Bender, 

(Minn.)   252  N.  W.  80,  82. 

One  of  the  cases  frequently  cited  is  Fishman  v.  Silva, 
(Cal.   App.)   2   Pac.    (2d)    473.   That   case   explains   the 
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reason  for  the  reluctance  of  the  Courts  and  the  language 
is  most  appropriate  here: 

"It  is  needless  to  add,  as  in  all  such  cases,  there  is 
presented  a  wide  field  for  argument,  the  main  theme 
of  which  is  physical  facts  and  the  so-called  immutable 
laws  of  physics.  Contentions  based  on  these  foundations 
are  usually  not  convincing,  strange  as  it  may  seem,  for 
the  simple  reason  that  in  partisan  presentation  therj 
is  an  ever-present  temptation  to  forget  essential  facts™ 
which  do  not  fit  in.  For  instance,  where  it  is  argued 
that,  where  there  is  a  contact  of  two  bodies  in  a  given 
position,  the  direction  of  the  applied  force  will  control 
the  position  of  the  bodies  after  the  impact,  any  rule 
or  law,  in  the  abstract,  will  be  found  of  little  value 
when  we  have  the  additional  factors  or  each  body  in 
motion  and  controlled  b\'  independent  agencies.  Exper- 
ience has  shown  the  futility  of  attempted  demonstration 
in  accident  cases ;  there  are  too  many  varying  factors. 
Among  these  variants  we  may  class  indefinite  rate  of 
speed,  condition  of  the  highway,  judgment  or  lack 
thereof  in  the  drivers,  a  direct  blow  or  a  glancing  one, 
and  the  balance  or  equilibrium  of  each  car  at  the  time 
of  impact." 

(2  Pac.    (2d)   473,  at  474). 

IV. 

Questions  Touching  the  Award  of  Damages  to  Walter 

Schoepski  in  Causes  1798  and  1799  Are  Moot. 

(Appellants'   Points  7   and  8). 

Complaint  is  made  of  the  Trial  Court's  Conclusions  of 
Law  IV  and  V  (Tr.  pp.  47  and  48)  to  the  effect  that 
Walter  Schoepski  was  entitled  to  damages  on  his  counter- 
claims against  the  Administrator  of  the  Estate  of  Mary 
O'Keefe  in  Causes  1798  and  1799.  Judgment  was  entered 
accordingly  (Tr.  p.  51). 

The  record  shows  that  those  judgments  were  satisfied 


— .V— 

on  March  12,  1958   (Tr.  p.  73-74). 

The  general  rule  is  that  an  appeal  becomes  moot  and 

will  usually  be  dismissed  where  the  judgment   has  been 

satisfied  or  complied  with  by  the  appellant. 

5  C.  J.  S.  424,  Sec.  1354(6); 

Travis  County  v.    Matthews, 

(Tex.  C.  App.)  221  S.AV.   (2d)  347; 

Padgitt  V.  Young  County, 
(Tex.)  229  S:  W.  459. 

There  seem  to  be  no  cases  squarely  applicable  in  Mon- 
tana, but  the  following  are  persuasive: 

An   appeal    from    a    writ    of    mandate,    subsequently 
obeyed  by  the  appellant,  was  dismissed  as  fictitious. 

State  V.   Napton, 

10  Mont.  369,  25  Pac.   1045; 

After  an  appeal  from  distribution  of  an  estate,  appel- 
lants executed  receipts  for  their  awards  satisfying  the 
decree;  this  deprived  the  appellate  Court  of  jurisdiction. 

In  re:  Black's  Estate, 

32  Mont.  51,  79  Pac.  554. 

The  case  of  Ra3aiiond  OT<^eefe  (Cause  1800  below)  of 
course,  falls  in  a  different  category;  but,  certainly  it 
would  be  a  monstrous  thing  if  by  some  legerdemain  or 
manipulation,  both  principals  to  a  head-on  collision  should 
recover  damages  from  each  other. 

CONCLUSION 

We  respectfully  urge  that  Appellants'  contentions  with 
respect  to  the  taking  of  evidence  are  a  "grasping  at 
straws"  to  get  some  question  of  law  into  these  appeals. 
No  error  was  committed  by  the  Court.  All  other  conten- 
tions are  bottomed  in  objection  to  the  Court's  finding  of 
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fact  that  the  Buick  was  the  vehicle  on  the  wrong  side  of 
the  bridge.  Open  minds  must  agree  that  the  great  pre- 
ponderance of  competent,  credible  evidence  supports  that 
finding.  Even  if  it  would,  this  Court  cannot  go  further,, 
draw  its  own  inferences  and  substitute  its  findings  for 
those  of  the  Trial  Judge.  On  the  record  the  findings,  con- 
clusions and  judgments  of  the  Trial  Judge  are  clearly 
correct  and  should  be  affirmed. 

Respectfully  submitted, 

HALL,  ALEX A]s;CER  &  KUENNING 


of  Counsel 

414  Strain  Building, 
Great  Falls,  Montana, 
Attorneys   for   Appellee. 
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ARGUMENT 

Appellants'  Reply  Brief  will  be  confined  to  brief  refer- 
ences pointing-  out  to  the  Court  that,  as  was  contended  for 
in  our  original  Brief,  the  rule  remains  that  where  the 
physical  evidence  is  contrary  to  the  testimony  of  wit- 
nesses, the  physical  evidence  controls. 

On  page  8  of  the  argument,  counsel  speak  about  the  ef- 
fect of  destro}ing  the  opinion  of  the  Highway  Patrolman 
by  assuming  certain  things  that  were  asked  him  to  the 
effect  that  "if  the  Buick  were  on  the  wrong  side  of  the 
road?" 


Later,  we  will  contend  that  the  appellee  is  bound  by  the 
testimony  of  the  appellee,  Walter  Schoepski,  by  the  evi- 
dence which  he  gave  to  the  effect  that  the  Buick  was  not 
on  the  ivrong  side  of  the  road.  So  the  cross  examination 
as  to  that  part  of  the  argument  simply  is  beside  the  point 
— assumption  of  something  contrary  to  the  evidence — be- 
cause the  Buick  was  not  on  the  north  side  of  the  road, 
and  anal3^sis  of  the  testimony  of  the  so  called  appellee's 
two  eye-witnesses  will  disclose  that  neither  one  of  those 
witnesses  testified  that  they  saw  the  Buick  on  the  wrong- 
side  of  the  road,  and  that  therefore,  this  argument  is  not 
supported  by  the  facts  of  the  case. 

CIRCUMSTANCES  SHOWING  COURT'S 
DECISION  ERRONEOUS 
The  knoll  to  the  east  of  the  bridge,  the  crown  of  the 
road  \^'hich  necessarily  caused  the  road  to  slope  towards 
the  north  from  the  bridge  to  the  brow  of  the  hill  approxi- 
mately 500  feet  to  the  east;  a  driver  approaching  this 
point  for  the  first  time  and  coming  upon  the  situation  of 
the  bridge  which  appeared  to  be  narrow  in  the  highway: 
all  were  reasonable  matters  to  take  into  consideration  in 
arriving  at  the  fact  as  to  the  place  upon  the  bridge  where 
the  collision  between  these  two  automobiles  occurred,  (Ap- 
pellee Brief  P.  10)  and,  regardless  of  whether  it  was  a 
Model  T  Ford  or  a  1955  Cadillac,  the  same  physical  fact 
applies  that  in  order  to  avoid  the  north  rail  of  the  bridge, 
any  driver  in  any  car  would  have  a  tendency  to  correct  and 
pull  his  car  to  the  left,  and  the  only  obligation  that  would 
be  involved  in  this  situation  would  be  the  obligation  to 
observe  and  keep  his  car  under  control  so  that  he  stayed 
on  his  own  north  side  of  the  bridge  going  west. 


This  fact,  together  with  all  of  the  circumstances  and 
physical  evidence  here  which  would  belie  the  so  called  eye- 
witness observation  (of  72/100  of  a  second),  are  matters 
which  are  unanswerable  and  which  will  demonstrate  that 
the  so  called  eye-witness  Pat  West  and  his  testimony  did 
not  rise  to  the  level  of  competent  evidence  supporting  the 
court's  erroneous  decision. 

With  relation  to  the  cases  quoted  from  on  page  18  of 
Appellee's  Brief,  we  call  the  court's  attention  to  the  fact 
that  the  circumstances  upon  which  these  cases  were  de- 
cided were  entirely  different  from  the  case  at  bar,  and  the 
same  is  true  with  respect  to  the  experience  of  others  pass- 
ing over  a  crossing  in  one  of  the  cases  cited. 

This  situation,  compared  to  the  situation  we  are  con- 
cerned with  in  this  case,  is  entirely  inapplicable  for  the 
reason  that  we  are  dealing  here  with  a  condition  in  the 
highway  which  cz'cry  driver  would  be  reasonably  certain 
to  conform  to  a  natural  impulse,  in  order  to  avoid  collid- 
ing with  the  north  rail  of  the  bridge  and  would  find  it 
necessary  to  make  a  correction,  because  of  the  contour  of 
the  highway,  and  we  contend  that  it  would  be  immaterial 
^^'hat  type  of  automobile  was  involved  or  the  speed  it  was 
moving,  because  the  situation  would  be  the  same  in  every 
case. 

With  relation  to  Subdivision  C  on  page  18  of  the  brief, 
we  particularly  say  to  the  court  that,  when  it  is  claimed 
that  the  witness  Pat  W^est  was  in  a  position  to  see  and 
know  what  occurred  (observation  of  72/100  of  a  sec- 
ond) that  an  inspection  of  his  testimony  compared  with 
that  of  Mabel  Keough  will  disclose  that  this  is  highly 
questionable  and  it  points  almost  certainly  to  the  contrary. 


Both  these  witnesses,  Mabel  Keough  and  Pat  West,  are 
defense  witnesses  and  the  irreconcilable  testimony  of  the 
two  is  such  that  it  certainly  calls  for  the  support  of  other 
witnesses  for  Appellee  in  this  case  to  support  the  court's 
decision. 

The  testimony  of  Pat  West  was  entirely  unsupported  by 
any  other  witness  at  all. 

Further,  when  the  question  of  the  position  from  which 
the  defendant  entered  upon  the  bridge  is  involved,  we  all 
start  with  the  same  evidence. 

There  isn't  any  conflict  that  he  entered  upon  the  bridge 
on  his  own  side,  but  when  we  consider  that  this  terrific 
impact  occurred  in  the  (approximately)  east  38  or  40 
feet  of  the  bridge  and  he  was  driving  the  Pontiac  automo- 
bile, of  a  length  as  is  shown  by  the  evidence,  the  direction 
of  his  approach  into  the  bridge  could  well  be  in  a  straight 
line  starting  from  the  north  side,  and  at  the  same  time  go- 
ing directly  across  the  unmarked  center  of  the  bridge  into 
collision  with  Mary  O'Keefe's  automobile,  and,  wt  con- 
tend, that  this  is  exactly  what  happened. 

With  respect  to  the  situation  contended  for  on  page  20 
of  Appellee's  Brief,  we  are  fully  in  accord  with  the  state- 
ment w^hich  counsel  make  that  this  court  is  not  going  to 
try  a  case  de  novo  or  substitute  its  judgment  on  facts  for 
the  judgment  of  the  District  Judge  who  tried  the  case  be- 
low unless  it  appears  that  the  appellee  is  bound  by  his 
testimony  which  is  contrary  to  the  Court's  decision  or 
unless  the  evidence,  as  a  whole,  is  such  that  it  demon- 
strates the  Court's  decision  is  clearly  erroneous.  That  is 
the  universal  rule  in  the  cases  cited  on  page  20  and  21  of 
his  Brief,  and  we  are  not  in  conflict  with  this  rule  in  any 
partciular. 


With  respect  to  a  right-of-way  for  the  Buick  as  argued 
on  page  21  of  the  Brief,  we  certainly  do  not  claim  that 
the  Buick  had  a  right-of-way  on  the  bridge,  but  we  say 
that  reasonable  care,  if  a  motorist  traveling  west  and  ap- 
])r()aching  the  bridge  observes  an  automobile  coming  on 
the  bridge  from  the  west,  throws  a  duty  upon  such  west- 
erly proceeding  driver  to  exercise  ordinary  care  as  he  en- 
ters upon  and  ])roceeds  across  the  bridge. 

THERE  IS  NO  COMPETENT  CREDIBLE 
EVIDENCE  TO  SUPPORT  COURT'S  EINDING 
Passing  to  Subdivision  C  of  Appellee's  Brief,  we  ap- 
preciate that  \\'e  have  shown  and  must  show  in  this  case 
that  the  court's  findings  are  contrary  to  the  physical  facts 
and  the  onl}'  evidence  in  the  case,  that  will  be  persuasive 
to  this  court,  will  be  evidence  that  is  not  contrary  to  the 
physical  facts  that  have  been  demonstrated  here. 

APPELLEE  BOUND  BY  HIS  OWN  TESTIMONY 

We  appreciate  that  we  have  an  area  involved  which  is 
approximately  96  by  191 2  feet  and  that  it  would  be  im- 
possible for  any  motorist,  who  was  exercising  care  and 
looking  ahead,  not  to  see  what  was  in  plain  sight  and  for 
that  reason  the  testimony  of  the  defendant  is  absolutely 
binding  upon  him  because  it  is  ridiculous  for  appellee  to 
claim  that  because  he  was  v>atching  the  north  rail  that  he 
could  not  see  the  rest  of  the  area  of  the  bridge,  because, 
if  he  was  looking  ahead  at  all,  every  portion  of  that  bridge 
in  the  highway  \vas  visible  to  him  and  he  is  bound  by  the 
testimony  vhich  he  gave  that  the  Buick  automobile  zvas 
not  traveJiug  in  a  ne(jUgeut  manner  and  zvas  not  traz'eling 
out  of  its  ozcn  lane  of  traffic.    (Tr.  p.  291. ) 


A  note  in  80  A.  L.  R.  at  page  624  dealing  with  the  con- 
clusiveness of  testimony  of  a  party  that  is  favorable  to  the 
adverse  party,  we  submit  to  the  court,  forecloses  the  de- 
fendant from  claiming  that  the  Buick  automobile  was 
traveling  in  the  north  lane  and  swerved  at  an  angle  across 
his  bow  or  across  the  front  of  his  Pontiac  automobile,  be- 
cause all  of  the  substantial  evidence,  photographs  and 
markings  on  the  bridge  and  debris  on  the  bridge  contend 
to  the  contrary,  but  the  rule  that  this  testimony  of  Mr. 
Schoepski  is  binding  upon  him  is  supported  by  the  cases 
that  are  mentioned  in  the  anotation  of  80  A.  L,  R.  at 
page  624  with  cases  quoted  and  cited  from  most  of  the 
states  of  the  United  States.  The  rule  is  foreclosed  as  far 
as  the  State  of  Montana  is  concerned  as  is  shown  by  the 
following  cases: 

Casey  vs.   Northern  Pacific  Ry.  Co.,  60  Montana 

56,  198  P.  141 ; 
Wilson  vs.  Blair,  65  Montana  155,  211  P.  289,  27 

A.  L.  R.  1235; 
Putnam  vs.  Putnam,  86  Montana  135,  282  P.  855; 
Cullen  vs.  Peschel,  115  Montana  187,  142  P.  (2d) 

559. 

Note:  169  A.  L.  R.  798. 

WHEN  THE  DISTRICT  COURT  FOUND  IN 
FAVOR  OF  THE  DEFENDANT  CONTRARY 
TO  THIS  BINDING  EVIDENCE,  IT  WAS 
CLEARLY  ERRONEOUS 
The  gouge  mark  which  was  caused  by  the  terrific  im- 
pact between  the  two  cars  was  explained  in  the  testimony 
of  the  highway  patrolman.  Officer  Hardesty,  and  it  was 
evident  from  the  place  that  it  was,  on  the   floor  of  the 
bridge,  and  its  distance  from  the  sleeper  on  the  south  side 


of  the  bridge  that  the  gouge  mark  was  made  by  a  crushed 
part  of  the  Buick ;  the  debris  nowhere  else  to  the  west  be- 
yond the  Pontiac  except  in  the  area  immediately  to  the 
west  on  the  south  side;  the  gouge  mark  demonstrating 
where  the  force  of  the  two  vehicles  came  together  and 
caused  this  part  of  the  Buick  to  gouge  out  the  floor  of  the 
bridge  at  the  point  of  impact;  the  light  rubbing  along  the 
south  rail  of  the  bridge  by  the  Buick  as  it  was,  demon- 
strates that  the  driver  of  the  Buick  automobile,  Mary 
O'Keefe,  was  trying  to  avoid  the  oncoming  Pontiac  as  it 
was  passing  over  the  center  line  of  the  bridge;  the  force 
of  the  Pontiac  crushing  the  Buick  up  against  the  south 
bridge  timbers  up  over  the  sleeper,  flattening  the  tires  on 
the  Buick  on  the  right  side;  the  absence  of  any  braking 
mark  or  any  skid  marks  that  would  indicate  that  these  ve- 
hicles were  being  manually  controlled  to  place  them  in  a 
position  different  to  what  the  normal  position  would  be  in 
this  confined  area  of  19  feet  by  not  to  exceed  35  or  36  feet; 
all  these  physical  facts  demonstrate  almost  to  the  point  of 
demonstrable  evidence  that  the  collision  between  these  two 
vehicles  took  place  on  the  south  side  of  the  bridge  and  the 
testimony  of  Raymond  O'Keefe  is  substantiated  practically 
throughout. 

Studying  the  evidence  of  the  other  witnesses  that  came 
upon  the  scene  almost  immediately,  the  testimony  of  Mabel 
Keough,  supported  in  many  of  the  material  and  important 
facts  by  the  testimony  of  other  witnesses  that  came  upon 
the  scene ;  the  contention  that  the  w^itness  Pat  West  makes, 
in  his  evidence,  that  he  was  following  the  Pontiac  and 
that  he  w^as  immediately  behind  it,  is  completely  discredited 
by  the  testimony  of  the  driver  of  the  laundry  panel,  Mabel 
Keough,  and  it  is  difficult  for  us  to  see  how  this  testi- 
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niony  that  was  completely  conflicting  could  be  said  to  be 
evidence  which  would  support  the  court's  finding  in  this 
case;  and  the  physical  facts,  demonstrating  to  the  point 
of  certainty,  that  the  testimony  of  this  one  hundred  per 
cent  witness,  Pat  West,  was  either  deliberately  colored  or 
false  and  that  this  court  in  studying  this  case  should  care- 
fully look  to  the  record  of  the  testimony  of  Mabel  Keough 
and  Pat  West  and  see  that,  in  many  particulars,  if  the 
testimony  of  one  was  true,  the  other  must  necessarily  be 
untrue  and  false,  coupled  with  the  fact  that  Mabel  Keough 
was  supported  by  the  other  arrivals  at  the  scene  which 
cannot  be  said  of  the  witness,  Pat  West,  and  we  respect- 
fully submit  that  this  is  no  foundation  at  all  for  the 
court's  erroneous  finding  when  we  do  not  ask  the  court 
to  analyze  or  try  the  case  de  novo,  but  simply  to  see  that 
the  evidence  demonstrated  at  the  scene  makes  the  testimony 
of  Pat  \'\'est  unbelievable  in  many  particulars  and  con- 
trary to  established  physical  facts. 

We  urge  that,  when  the  young  lady  driving  the  laundry 
wagon,  Mabel  Keough,  testified  that  the  car  belonging  to 
Pat  West  was  coming  up  behind  her  to  the  east  as  she 
reached  the  1)row  of  the  hill,  she  looked  down  and  saw  the 
accident  happen;  that  he  pulled  up  beside  her  attempting 
to  pass,  dropped  back,  and  then,  after  she  had  briefly 
stopped  at  the  brow  of  the  hill  and  continued  down  to  the 
point  of  the  accident,  that  Pat  \\'est  in  his  green  station 
wagon  pulled  up  on  the  south  side  of  the  highway  beside 
her  panel  truck  and  stopped,  makes  us  contend  respectfully 
to  this  court,  that  the  observation  of  the  witness  Pat  West 
was  such  that  it  could  not  be  the  basis  of  calling  him  an 
eyewitness  to  the  accident,  although  we  do  not  dispute  that 
he  arrived  shortly  after  the  accident  happened. 


The  quantit}'  of  his  testimony  is  one  hundred  per  cent, 
the  quality  of  the  testimony  is  practically  less  than  zero. 

\Mien  we  know  from  the  circumstances  that  the  entire 
action  took  place  in  about  seven  tenths  of  a  second,  it  was 
certainly  marvelous  that  there  was  and  is  a  human  being 
who  could  detail  all  of  the  minute  details  about  this  col- 
lision with  the  exactness  that  we  demonstrated  by  the  wit- 
ness Pat  West  in  his  testimony  in  this  case,  w^hen  mathe- 
matical calculation  discloses  that,  at  best,  his  observation 
was  confined  to  the  period  of  72/lOOths  of  a  second;  the 
physical  facts  are  contrary  to  his  testimony,  and  the  testi- 
mony of  Walter  Schoepski  disputes  him  as  to  the  lane  the 
Buick  \\'as  traveling  in  on  the  bridge,  we  urge  that  the 
court's  decision  was  clearly  erroneous  in  this  case. 

Certainly  Pat  West  could  not  see  through  the  knoll  500 
feet  to  the  east  from  the  bridge;  he  was  not  directly  be- 
hind the  Pontiac,  as  he  claimed,  but  zvas  following  the 
laundry  panel  up  the  knoll  from  the  east — most  certainly 
reaching  the  first  point  of  observation  of  the  bridge,  after 
the  collision  was  observed  by  the  witness  Mabel  Keough. 
He  did  not  stop  on  the  north  side  of  the  road  east  of  the 
bridge  at  all,  but  on  the  south  side  thereof.  (See  testimony 
of  other  witnesses  arriving  at  the  scene  immediately  after 
the  accident  happened.)  He  could  not  have  been  an  eye- 
witness to  the  actual  collision. 

Passing  for  the  moment  the  hundred  per  cent  quantity 
of  the  testimony  of  the  witness  Pat  West  in  this  case  and 
the  discrepancies  which  appear  in  his  testimony  to  which 
he  will  allude  later.  What  opportunity  did  Pat  West  have 
to  see  and  relate  that  about  which  he  testified?  At  45 
miles  per  hour,  an  automobile  will  travel  approximately  67 
feet  in  a  second.    The  entire  happening  of  this  regretable 


10 

casualty  took  place  in  a  period  not  to  exceed  one  second 
from  the  time  the  cars  entered  the  bridge  until  the  col- 
lision was  over  and  the  cars  had  arrived  at  their  respective 
positions  after  the  collision.  W  hat  he  observed  in  a  sec- 
ond while  driving  his  automobile  to  the  first  point  of 
possible  observation  is  phenominal,  particularly  the  ac- 
curacy with  which  he  presumes  to  describe  the  happening 
of  the  accident. 

Later  we  will  see  that  he  did  not  have  an  opportunity 
to  see  the  actual  happening  of.  the  accident  at  all,  unless  it 
was  immediately  after  it  happened. 

On  his  direct  examination,  he  testified  as  follows: 

"Q.  Now,  going  back  to  the  place  where  you  came 
into  the  bridge  when  the  accident  happened,  the  Pon- 
tiac,  where  was  it  with  reference  to  the  lane  of  travel 
you  were  in? 

A.     The  Pontiac  was  on  the  right  side  of  the  road. 

O.     Did  it  continue  that  way? 

A.  Yes,  all  while  I  followed  it  up  until  the  time 
it  entered  the  bridge. 

Q.     On  its  own  right  hand  side  of  the  road  ? 

A.     Yes." 

(Tr.  p.  187.) 

In  his  cross  examination,  the  witness  West  was  asked 
whether  or  not  the  front  end  of  the  Pontiac  was  across 
the  lane  to  the  south — showing  him  a  photograph : 

"Q.  Well,  of  course,  this  is  a  photograph.  I  want 
your  memory  of  it,  you  w^as  on  the  ground. 

A.  There  zvas  no  line  there.  I  couldn't  actually 
say  that  the  front  end  of  the  car  was  over  the  line, 
over  the  center." 

(Tr.  p.  208.) 
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At  this  point,  we  want  to  comment  that  he  had  at  the 
time  been  around  the  Pontiac  for  a  period  of  20  to  25 
minutes,  as  we  estimate  and  because  there  was  no  center 
Hne  on  the  bridge,  he  was  unable  to  say  from  his  mem- 
ory that  the  front  end  of  the  Pontiac  was  over  the  center 
Hne  to  the  south. 

Now,  compare  this  situation  with  his  testimony  con- 
cerning his  observation  of  a  second  at  the  most  and  he 
purports  to  place  with  detail  the  point  of  the  collision  on 
the  north  side  of  the  surface  of  the  bridge. 

This  demonstrates  that  Pat  West  was  testifying  from 
his  reasoning  and  observation,  such  as  it  was,  rather  than 
what  he  actually  saw.  The  Court  will  recall  that  on  direct 
examination  of  Pat  West  at  page  187,  he  testified  that  the 
Pontiac  w^as  on  its  own  right  hand  side  of  the  road  and 
that  he  followed  it  up  until  the  time  it  entered  the  bridge, 
but  compare  this  to  the  supported  testimony  of  Mabel 
Keough. 

It  is  important  to  remember  here  that  there  is  no  con- 
flict in  the  testimony  that  the  Pontiac  was  on  its  own  right 
hand  side  up  to  the  time  it  entered  the  bridge  because  the 
witness  O'Keefe  also  testifies  that  it  was. 

On  cross  examination,  however,  we  attempted  to  inquire 
from  the  witness  where  the  collision  occurred,  and  it  is  im- 
portant to  study  this  part  of  his  testimony.  We  had  him 
illustrate  by  the  use  of  two  toy  autos  and  as  it  is  backed 
up  by  the  record,  at  pages  205-206,  he  illustrated  tine  two 
cars  coming  dow-n  each  on  their  own  side  and  the  follow- 
ing occurred : 

"A.     Well,  as  they  came — this  is  the  bridge  (indi- 
cating) ? 

Q.     Yes,  this  is  the  bridge. 
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Q.  The  Pontiac  came  in  on  its  side  of  the  road, 
the  right  hand  side,  the  north  side  of  the  road.  As 
the  Buick  came  in  on  to  the  road,  the  colHsion  was  hit 
here,  and  the  Buick  was  thrown  this  way — 

Q.  Well,  let's  have  the  cars  come  together,  please, 
as  near  as  you  can,  how  did  they  come  together  ? 

A.  They  must  have  locked  right  in  here,  or  in 
this  position  because  tJiis  car  zvas  on  the  right  hand 
side  of  the  road.  The  accident  couldn't  have  happened 
that  way.  I  was  watching  the  back  of  this  car.  That 
was  the  one  I  was  afraid  of  running  into,  that  was 
why  I  was  braking  down. 

O.  I  thought  you  was  braking  down  so  the  Buick 
wouldn't  run  into  you? 

A.  Well,  I  had  to  stay  out  of  the  way  of  this  Pon- 
tiac to  start  with.    That  was  before  the  accident. 

Q.  All  right,  then,  the  collision  occurred  on  the 
bridge.  What  is  your  best  judgment  of  approximately 
where  ? 

A.  Well,  I  would  say  the  distances  on  this  to  the 
bridge,  it  was  right  about  in  here.  Of  course,  the 
cars  you  have  got  here  are  a  little  long — 

COURT:    Indicating  the  last  third  of  the  bridge? 

A.     Indicating  the  last  third  of  the  bridge,  yes. 

Q.  And,  then,  the  way  you  have  it  illustrated 
there,  they  were  both  on  their  own  side  at  the  time 
of  the  collision? 

A.  No,  I  say  that  the  Pontiac  went  on  to  the 
bridge  on  the  right  hand  side  of  the  road. — 

Q.     Yes. 

A.  And  the  collision  occurred.  Noiv,  this  car,  I 
wasn't  watching  where  it  was  going,  ivhcthcr  it  was 
over  on  the  wrong  side.  It  must  have  been  to  hit  the 
Pontiac,  because  the  Pontiac  was  on  the  right  liand 
side  of  the  road. 

Q.  Let  me  get  this  straight,  what  you  are  saying, 
that  you  didn't  see  the  impact,  you  just  saw  the  car 
ahead  of  you? 

A.  No,  I  saw  the  impact,  your  Honor,  yes,  but 
to   put   the   wheels   of   this   car  across   that    road.    I 
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couldn't  say  that  because  I  wasn't  zvatching  the  line, 
but  I  saw  the  impact,  I  saw  the  Buick  hit  the  brid^^e 
raiHng-,  and  that  is  when  it  come  right  around  in  front 
of  my  car. 

Q.  \A^ell,  now,  let's  o'et  that  part  of  your  recollec- 
tion straight.  You  say  you  think  that  the  cars  then 
hit  in  such  a  position  that  the  Buick  careened  over 
after  the  collision — 

A.  After  the  collision,  the  Buick  hit  the  bridge 
railing. 

Q.  Then,  the  collision  occurred  farther  down  the 
bridge  so  that  the  Buick  careened  after  the  accident, 
is  that  it? 

A.     Yes,  it  hit  the  bridge  after  it  hit  the  Pontiac. 

Q.  After  it  hit  the  Pontiac.  And  then  the  Pon- 
tiac, was  the  Pontiac  driven  back  towards  you? 

A.  The  Pontiac  was  just  lodged  in  there  that 
way.  It  twisted  in  between  the  Buick  and  the  rail 
and  when  it  hit,  and  when  it  hit,  it  just  swooped  it 
around,  it  spun  in  the  road. 

Q.  And  the  Pontiac  was  spinned  after  it  was 
struck  by  the  Buick  and  went  in  against  the  guard 
rail,  is  that  right? 

A.     Yes. 

Q.  And  the  Buick  careened  off  and  hit  the  side 
of  the  bridge,  is  that  correct? 

A.     Yes." 

(Tr.  pp.  205-206-207.) 

It  is  important  too,  in  studying  his  testimony  about  this 
important  matter,  to  notice  his  answer  on  page  205  where 
he  says:  th.ey  must  have  locked  right  in  here,  or  in  this 
position  because  this  car  zcas  on  the  right  hand  side  of 
the  road.  The  accident  couldn't  have  happened  that  way. 
I  was  watching  the  back  of  his  car.  That  was  the  one  I 
was  afraid  of  running  into,  that  7vas  ivhy  I  was  braking 
dozvn. 
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This  is  evidence  that  demonstrates  that  the  witness  West 
is  testifying  from  his  judgment  and  not  from  what  he 
saw.  The  same  thing  appears  on  page  206.  It  was  appar- 
ent to  the  Court  that  he  did  not  actually  see  the  relative 
positions  of  the  cars  in  the  accident. 

Now,  this  type  of  testimony  on  the  very  important  point 
as  compared  in  strength  to  the  testimony  of  the  highway 
patrolman  Hardesty,  from  the  evidences  upon  the  ground, 
is  like  a  comparison  of  a  pigmy  to  a  giant. 

Commenting  on  the  testimony  of  the  witness  Mabel 
Keough  recorded  on  page  30  of  Appellee's  Brief,  it  is  con- 
clusive that  this  witness  did  not  fix  the  relative  position 
of  the  two  cars  at  the  point  of  impact  with  reference  to  the 
unmarked  center  line  of  the  bridge. 

That  the  Buick  swayed  when  it  hit  the  south  bridge  rail- 
ing is  certain. 

That,  after  hitting  the  south  rail  of  the  bridge,  it  came 
across  to  the  north  side  of  the  highway  into  the  barrow  pit 
is  certain. 

When  we  consider  that  the  movement  of  the  Pontiac 
into  the  south  lane,  as  the  physical  evidence  demonstrates, 
must  have  been  instantaneous,  the  physical  facts  showing 
the  point  of  the  collision  to  have  been  in  the  south  lane 
are  the  only  reliable  evidence  of  the  place  where  the  im- 
pact occurred. 

The  eye-witnesses  were  not  in  a  position  to  detail  these 
circumstances  with  exactitude. 
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REVIEW  OF  THE  PHYSICAL  FACTS  SHOWN 

1.  The  Buick  never  left  its  lane  of  travel  until  after 
the  collision  when  it  went  driverless  off  the  east  end  of 
the  bridge  circling  in  to  the  barrow  pit.  This  is  demon- 
strated by  paint  scrapings  on  the  south  rail  of  the  bridge 
which  started  at  the  fifth  bridge  post  from  the  west — a 
2  foot  10  inch  paint  scrape;  next,  14  feet  1  inch  further 
east  a  6  inch  paint  scrape,  and  then  the  gouging  and  paint 
scraping  easterly  from  the  approximate  point  of  the  col- 
lision— two  posts  further  east  and  then  in  the  area  testi- 
fied to  by  Patrolman  Hardesty  where  the  bumper  gouge 
and  the  scrapings  on  the  bridge  indicated  that  the  Pontiac 
had  crushed  the  Buick  car  on  its  left  side  and  forced  it 
into  the  bridge  rail  along  the  area  testified  to. 

2.  The  collision  was  confined  between  the  north  and 
south  bridge  railings.  The  gouge  mark  on  the  floor  of  the 
bridge  indicating  the  place  where  a  portion  of  the  Buick 
was  crushed  down  into  the  surface  of  the  bridge  in  the 
collision. 

3.  There  is  an  entire  absence  of  any  post-collision  de- 
bris on  the  north  half  of  the  bridge  to  the  west  of  the 
Pontiac  and  place  of  collision.  The  post-coUision  debris 
being  all  in  the  south  lane  of  the  bridge  except  under  and 
beside  the  Pontiac  as  it  ended  up  on  the  bridge  after  the 
collision. 

4.  The  position  of  the  gouge  mark  on  the  north  rail  of 
the  bridge  near  the  fifth  bridge  post  from  the  east,  plain- 
tiffs' Photograph  3  of  Exhibit  4  shows  the  gouge  mark 
with  relation  to  the  Pontiac  after  the  collision  and  shows 
where  the  rear  bumper  of  the  Pontiac  rubbed  the  top  rail 


16 

in  the  collision  as  it  was  pushed  backward  and  spun  around 
as  the  cars  crushed  together  as  the  Buick  went  through  to 
the  east.  This  was  the  only  marking  along  the  north  side 
of  the  bridge.  See  also  Photc^graph  1 1  of  Plaintiffs'  Ex- 
hibit 4. 

5.  Both  cars  left  their  markings  on  the  bridge  and 
their  debris  on  the  bridge  demonstrating  the  area  of  the 
collision  wliich  was  confined  to  an  area  of  19Vj  feet  wide 
by  not  to  exceed  40  feet  in  length  from  the  east  end  of 
the  brid.ee  and  showing-  the  collision  occurred  in  the  south 
lane. 
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6.  The  parts  of  the  automobiles  which  were  picked 
up  and  laid  at  the  east  end  of  the  bridge  show^n  in  Photo- 
graph No.  2  of  Plaintiffs'  Exhibit  4  were  taken  out  of  the 
south  lane  along  \\ith  the  fender  shown  in  Photograph 
No.  3  of  Plaintiffs'  Exhibit  4  to  clear  the  path  for  the 
ambulance  (See  testimony  of  Vern  Kapphan  Tr.  118 
through  128,  with  particular  reference  to  page  121). 

7.  The  Pontiac  was  skidded  over  just  enough  to  per- 
mit the  ambulance  to  go  through  and  the  Pontiac  was 
skidded  over  to  the  north  to  clear  the  south  lane  for  the 
ambulance. 

8.  The  crushed  position  of  the  two  cars  indicate  that 
they  came  together  practically  head-on  and  not  a  sliding 
blow  across  the  bow  of  the  Pontiac,  and  if  the  Buick  was 
cuttir.g  across  as  is  suggested  by  Apellee's  argument,  the 
Buick  would  have  crashed  throug]"!  the  bridge  on  tlie  scnith 
railing  instead  of  leaving  its  markings  along  the  south 
rail  of  the  bridge  from  the  fifth  p(\st  from  the  west  throup-h 
to  the  fourth  post  from  the  east.    The  Buick  did  not  cut 
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from  the  north  lane  to  the  south.    The  physical  evidence 
demonstrates  conclusively  to  the  contrary. 

See: 

Mc Alexander  vs.  Lewis,  93  N  W  (2d)  632. 

REPLY  TO  SUBIVISION  4  OF  APPELLEE'S  BRIEF 

With  respect  to  point  4  of  Apellee's  Brief,  we  are  fa- 
miliar with  the  record  that  the  judgment  in  one  of  the 
cases,  being"  the  case  where  the  damages  were  assessed 
against  the  Administrator  of  the  estate  of  Mary  A. 
O'Keefe,  deceased  in  his  capacity  as  administrator,  which, 
of  course,  is  case  number  1799  of  the  three  cases  involved 
was  satisfied. 

The  situation  actually  in  this  case  was  that  with  the 
large  judgment  against  the  estate  of  Mary  A.  O'Keefe, 
deceased,  the  liability  insurance  company  stepped  in  and 
made  a  compromise  settlement  b)'  payment  of  an  amount 
less  than  the  judgment  that  was  awarded,  and  we  feel 
that  the  liability  insurance  company  with  their  insurance 
policy  being  the  only  asset  in  the  estate  of  Mary  O'Keefe, 
deceased,  was  under  a  considerable  pressure  with  this  judg- 
ment hanging  over  them;  that  the  settlement  was  really 
compulsory. 

The  question  of  whether  or  not  that  makes  the  appeal 
in  1799  moot  is  respectfully  presented  for  the  considera- 
tion of  the  court  under  the  authority  of  5  C.  J.  S.  Section 
1354  page  425  and  the  cases  cited  under  Note  96. 

We  call  attention  to  the  Court,  never-the-less,  the  fact 
that  Stephen  Granat,  as  administrator  in  the  two  cases — 
1798  and  1799 — was  acting  in  entirely  different  capacities, 
and  there  could  not  be,  under  anv  circumstances  in  these 
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cases,  a  judgment  against  Stephen  Granat  as  administra- 
tor in  his  capacity  as  Trustee  for  the  heirs  of  Mary  A. 
O'Keefe,  deceased,  and  consequently  if  the  Court  will  find 
the  question  moot  under  the  circumstances  involved,  it 
could  only  be  moot  as  to  the  case  where  Stephen  Granat 
was  representative  of  the  estate  of  Mary  A.  O'Keefe,  de- 
ceased, and  certainly  not  in  his  capacity  as  Trustee  for 
the  heirs  because  the  findings  clearly  would  be  finding 
against  Mary  O'Keefe  because  of  her  negligent  driving 
and  therefore,  we  contend  that  under  well  established  prin- 
ciples, if  this  appeal  is  moot  as  to  this  one  case,  it  could 
be  moot  as  to  only  the  one  case  and  not  as  to  the  other 
two. 

But  we  do  say  that  in  accordance  with  the  general  rule 
mentioned  in  Section  1354,  Subdivision  6,  5  C.  J.  S.  page 
425  that  there  was  a  terrible  pressure  on  the  liability  in- 
surance company  with  this  extremely  heavy  judgment  en- 
tered against  their  insured  to  make  an  adjustment  of  the 
case,  if  possible,  and  dispose  of  the  liability  which  they 
would  have  as  liability  insurance  representative  of  the 
estate  of  Mary  A.  O'Keefe  deceased. 

The  joinder  of  the  plaintiffs  in  the  three  cases  before  the 
court  at  this  time  were  joined  as  a  procedural  matter  and 
it  did  not  effect  the  substantive  rights  of  the  parties. 

See: 

Landsburg   and    Brothers    v.    Clark,    127    Federal 
(2d)  page  331. 

The  principle  of  law  for  which  we  contend  is  illustrated 
in  the  following  case  from  the  Supreme  Court  of  Xorth 
Carolina  and  which  shows  that  a  plaintiff  in  the  same 
position  as  Stephen  Granat  as  in  these  cases  is  not  estopped 
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•  from  proceeding  in  a  different  capacity  in  connection  with 
the  same  automobile  accident,  and  we  think  it  ilUistrates 
the  point  which  we  are  asking  the  court  to  consider  at  the 
present  time. 

Joe  ElHs  Raybill  v.   Rosa  Ferris,  213  N.   C.  414, 
196  S  E  321. 

See  note:    116  A.  L.  R.  page  1087. 

A\  e  invite  the  Court  to  an  examination  of  a  very  good 
anotation  on  the  subject  which  appears  in  170  A.  L.  R. 
commencing  at  page  1180. 

See  also  Subdivision  B.  in  Note  on  page  1202  as  between 
different  fiduciary  capacities. 

Wt  also  call  the  court's  attention  in  support  of  our  po- 
sition, in  this  matter  to  the  text  of  Barron  and  Holtzoff 
Federal  Practice  and  Procedure  on  page  105  under  Rule 
20,  Section  532  where  the  following  appears: 

"Although  plaintiffs  may  be  joined  in  one  action 
their  claims  remain  as  separate  and  distinct  as  if  as- 
serted in  separate  actions.  The  rule  itself  provides 
that  judgment  may  be  given  for  one  or  more  of  the 
plaintiffs  according  to  their  respective  rights  to  re- 
lief. Thus  where  a  wife,  suing  for  damages  for  per- 
sonal injuries,  was  joined  with  her  husband  suing  for 
expense  and  loss  of  services  a  judgment  against  the 
wife  did  not  preclude  a  verdict  in  favor  of  the  hus- 
band, as  the  bringing  of  a  joint  action  did  not  affect 
the  substantive  rights  of  the  parties." 

2    Federal    Practice   and    Procedure,    Section    532, 
page  105. 

''Consolidation  of  two  causes  does  not  have  effect 
of  making  the  parties  to  one  suit  parties  in  the  other, 
but  the  causes  preserve  their  separate  identity.  The 
pleadings  in  one  case  cannot  be  made  the  pleaclings  in 
the  other.    Purpose  of  consolidation  is  to  allow  the 
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proofs  in  one  cause  to  stand  as  proofs  in  the  other 
with  reference  to  common  questions  of  fact." 

National  Nut  Co.  of  Cal.  v  Susu  Nut  Co.,  D.  C. 
111.  1945,  61  F.  Supp.  86. 

As  to  causes  1798-1799. 

1.  There  is  no  identity  of  the  thing  sued  for. 

2.  There  is  no  identity  of  the  cause  of  action. 

3.  There  is  no  identity  of  the  persons  and  parties  to 
the  action. 

4.  There  is  no  identity  of  the  quality  of  the  person  for 
or  against  whom  the  claim  is  made. 

50  C.  J.  S.  Judgments,  Section  598,  page  16. 


We  respectfully  asked  the  Court  to  examine  the  points 
which  we  have  presented  and  we  urge  that  this  case 
should  be  reversed. 

Respectfully  submitted, 

DOEPKER  &  HENNESSEY, 
412  Medical  Arts  Bldg. 
Butte,  Montana 

GRANAT  &  COLE 
Malta,  Montana, 

Attorneys(  for  Appellant. 
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No.  16,127 

United  States  Court  of  Appeals 
For  the  Ninth  Circiiit 


Edward  J.  Bloom, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division. 

APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Richard  H.  Chambers,  Chief  Judge 

and  the  Associate  Judges  of  the  United  States 

Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  the  appellant  and  respectfully  begs  this 

Court  to  grant  a  rehearing  of  the  above-entitled  cause, 

and  in  su^^port  thereof  respectfully  shows: 

PRELIMINARY  STATEMENT. 

On  page  10  of  the  opinion  this  Court  relies  upon 
this  Court's  recent  decision  in  Wilson  v.  U.  S.,  250  F. 
2d  312.  The  distinction  which  we  argue  this  Court 
has  missed  entirely  in  its  opinion  is  just  this:  ''Ap- 


pellant  was  chief  executive  officer  of  the  corporation. 
It  was  his  responsibility  to  determine  how  corporate 
funds  should  be  expended."  But  the  uncontradicted 
testimony  was  that  all  of  the  money  in  corporate  ac- 
counts was  trust  money,  i.e.,  money  released  to  appel- 
lant and  Idaho  Smelting,  Inc.  under  the  Uniform 
Trust  Receipts  Act.  Over  such  funds  appellant  or 
the  corporation  of  which  he  was  chief  executive  officer 
had  no  control  whatever.  Further  to  divest  the  cor- 
poration of  any  capacity  to  exercise  any  judgment 
or  election  as  to  what  bills  should  be  paid  and  when, 
the  record  shows  that  the  bank  extended  overdrafts 
to  Idaho  Smelting  up  to  $54,000  monthly  and  that 
overdrafts,  (i.e.  the  absence  of  any  funds  in  the  cor- 
porate accounts)  extended  throughout  the  latter  part 
of  1947  and  all  of  1948.    (Exhibit  K.) 

It  is  apparent  from  examination  of  Exhibit  K  that 
no  funds  were  actually  collected  and  withheld  by 
Idaho  Smelting  Inc.,  or  appellant,  and  that  the  tax 
returns  made  were  computations  of  the  tax  that 
should  be  paid  from  the  same  source  that  paid  the 
wages.  Since  this  source  was  an  overdraft,  no  actual 
money  was  in  the  hands  of  Idaho  Smelting,  Inc.,  or 
appellant,  and  it  is  uncontradicted  that  the  bank 
would  have  had  to  approve  and  pay  such  an  overdraft, 
and  that  they  failed  to  do  so.  If  there  was  occasion- 
ally a  few  dollars  it  was  covered  by  a  trust  receipt 
and  belonged  to  the  bank.  There  can  be  no  contradic- 
tion of  appellant's  positive  testimony  that  the  bank 
refused  to  authorize  such  an  overdraft  by  the  bank 
officers'  testimony  that  they  had  destroyed  all  their 


records  and  had  no  personal  recollection  of  such 
refusal. 

Therefore  the  Court's  opinion  that  there  is  any 
conflict  whatever  in  the  testimony  is  wholly  incorrect 
in  the  light  of  the  whole  record  and  its  exhibits,  and 
the  oi3inion  of  the  trial  Court  is  clearly  erroneous  as 
a  matter  of  law. 

By  the  terms  of  this  decision,  appellant  is  found 
liable  for  a  penalty  under  the  Internal  Revenue  laws 
for  not  doing  something  (paying  corporate  withhold- 
ing taxes)  when  by  the  laws  of  the  State  of  Wash- 
ington he  would  have  been  criminally  liable  for  a 
prosecution  for  embezzlement  if  he  had  done  so  from 
proceeds  of  trust  receipt  financing. 

Such  is  not  and  cannot  be  the  law.  Surely  the 
taxpayer-citizen  must  have  some  means  of  engaging 
in  legal  business  activity  under  time-honored  trust 
receipt  methods  of  financing  without  being  forced  to 
choose  between  the  Scylla  of  personal  income  tax  pen- 
alties for  corporate  obligations  and  the  Charybdis 
of  state  criminal  prosecution. 

The  Court  correctly  states  on  page  2  of  its  opinion 
that 

''The  terms  of  the  financing  agreement  .  .  .  re- 
quired the  Corporation  to  buy  and  sell  aluminmn 
on  a  trust  receipt  basis."  (See  also  Exhibits  A, 
B  &  C.) 

The  entruster's  (bank's)  interest  in  a  trust  receipt 
transaction  is  a  property  interest  unaffected  by  Fed- 
eral tax  liens  or  attachment  liens  against  property 


of  the  trustee.  The  object  of  the  Uniform  Trust 
Receipt  Act  is  to  standardize  and  protect  the  trust 
receipt  method  of  financing  the  acquisition  and  resale 
of  goods  in  their  journey  from  producer  to  retailer. 
See  headnotes  6  and  10,  Commercial  Credit  v.  Bosse, 
283  P.  2d  937,  and  text.  The  deposit  of  proceeds  to 
the  account  of  the  corporation  did  not  change  the 
trust  character  or  deprive  the  entruster  of  its  rights 
therein.  Entruster 's  interest  in  the  jDroceeds  is  a 
property  interest  and  not  a  lien.  Commeixial  Credit 
V.  Bosse,  supra. 

The  Court's  attention  is  also  called  to  Judge  Ham- 
ley's  opinion  in  Maulding  v.  U.  S.,  257  Fed.  2d  56 
and  cases  cited  therein,  for  further  definitions  and 
explanations  of  trust  receipt  transactions. 

Appellant  submits  that  this  Court  correctly  foiuid 
that  Idaho  Smelting,  Inc.,  was  engaged  in  the  alumi- 
num business  on  a  trust  receipts  method  of  financing 
but  failed  to  consider  fully  the  legal,  fiduciary,  trust, 
and  economic  factors  arising  out  of  that  relationship. 
A  standard  form  of  the  trust  receipt  used  by  Idaho 
Smelting  is  incorporated  in  this  record  on  appeal  as 
Exhibit  ''D".  The  specific  provisions  of  this  docu- 
ment, binding  upon  Idaho  Smelting,  Inc.,  and  the 
appellant  as  an  officer  and  director  are  as  follows: 

Trust  Receipt 

The  undersigned  (hereinafter  called  the  '^Trus- 
tee" within  the  meaning  of  the  term  as  defined 
bv  the  Uniform  Trust  Receipts  Act  of  the  State  of 
"Washington)  hereby  acknowledges  receipt  from, 
and  the  holding  in  trust  for,  Seattle  Trust  and 


Savings  Bank  of  Seattle,  (hereinafter  called  the 
"Entruster"  within  the  meaning  of  the  term  as 
defined  by  the  Uniform  Trust  Receipts  Act  of  the 
State  of  Washington)  of  the  goods,  documents 
and/or  instruments  specified  below,  and  agrees 
and  acknowledges  that  a  security  interest  in  said 
goods,  documents  and/or  instruments,  and  in  any 
goods  represented  by  said  documents  and/or  in- 
struments, remains  in,  or  will  remain  in,  or  has 
passed  to,  or  will  pass  to,  the  Entruster.  Said 
goods,  documents  and/or  instruments  secure  an 
indebtedness  .  .  .  owing  to  Seattle  Trust  and  Sav- 
ings Bank  of  Seattle,  at  its  Main  Branch,  together 
with  interest  thereon  in  accordance  with  the  terms 
of  the  credit,  agreements,  draft  or  note  evi- 
dencing said  loan  and  all  indebtedness  for  which 
the  goods,  documents  or  instruments  hereinbelow 
described,  or  any  of  them,  were  security  before 
the  trust  receipt  transaction  evidenced  by  this 
instrimient.  .  .  . 

...  In  consideration  of  such  receipt  and  other 
valuable  considerations,  the  Trustee  agrees  to 
hold  said  goods,  documents  and/or  instruments  in 
trust  for  the  Entruster  and  subject  to  its  security 
interest,  to  be  used  promptly  by  the  Trustee  with- 
out expense  to  the  Entruster  for  the  following 
purpose (s)  checked  below  but  for  no  other  pur- 
pose (s)  and  without  liberty  to  hypothecate,  mort- 
gage, pledge,  assign  or  make  any  other  disposition 
of  the  same  or,  unless  hereinafter  expressly  pro- 
vided, to  sell  the  same: 

1.  To  transfer  to  carrier. 

2.  To  transfer  to  warehouse. 

3.  To  deliver  said  goods  to  .  .  .  who  have/has 
agreed  to  purchase  the  same. 


4.  To  sell  said  goods,  subject  to  the  follow- 
ing limitations  (if  any). 

5.  To  manufacture  or  process  said  goods 
and  to  sell  the  same,  whether  or  not  manufac- 
tured or  processed. 

6.  * 

The  Trustee  agrees  to  account  by  delivering  to 
the  Entruster  immediately  upon  receipt  thereof 
by  the  Trustee,  .  .  . 

.  .  .  The  Entruster  shall  have  full  power  to 
compromise  and  collect  such  proceeds  in  its  own 
name  or  that  of  the  Trustee.  The  Trustee  agrees 
that  all  proceeds  of  the  sale  or  exchange  of  said 
goods,  documents  and/or  instruments  or  any  of 
them,  if,  as,  and  when  said  proceeds  are  received 
by  Trustee,  shall  he  held  hij  the  Trustee  in  trust 
for  the  benefit  of  the  Entruster  and,  the  Trustee 
agrees  to  promptly  account  and  poAj  to  the  En- 
truster all  of  said  proceeds.  .  .  . 

The  Trustee  agrees  to  pay  all  expenses  and 
charges  in  connection  with  said  goods,  documents, 
instruments  and  any  proceeds  thereof,  and  will  at 
all  times  while  the  same  are  in  its  hands  hold  said 
goods,  dociunents,  instruments  and  proceeds  sep- 
arate and  distinct  from  any  property  of  the  Trus- 
tee and  capable  of  identification  and  will  defi- 
nitely show  such  separation  in  all  its  records  and 
entries.  .  .  .  The  Entruster  shall  have  the  same  se- 
curity interest  in  any  additions  or  improvements 
to  goods  as  it  had  in  the  goods  themselves.  .  .  . 

The  Trustee  agrees  to  deliver  to  the  Entrus- 
ter, on  demand,  accurate  records  and  copies  of  all 
accounts  with  respect  to  said  goods,  documents, 
instruments  or  proceeds  thereof  and  to  execute 


any  assignments  or  other  documents  in  connection 
therewith  which  the  Entruster  may  require,  and 
the  Trustee  further  agrees  that  there  tuill  be  no 
offsets  or  credits  against  any  claims  or  accounts 
constituting  proceeds  of  said  goods,  documents  or 
instrimients  and  guarantees  payment  of  said 
claims  and  accounts  in  full. 

.  .  .  No  waiver  of  any  rights  or  powers  of  the 
Entruster  or  consent  by  it  shall  be  valid  unless 
in  writing  signed  by  the  Entruster.  No  waiver 
of  any  existing  default  shall  be  deemed  to  waive 
any  subsequent  default,  and  all  rights  hereunder 
are  cumulative,  and  not  alternative,  and  are  in 
addition  to  any  rights  given  by  law  to  the  Entrus- 
ter. In  the  event  that  the  Trustee  may  have  other 
trust  receipt  transactions  with  the  Entruster,  the 
default  of  the  Trustee  in  the  payment  of  any 
obligation  to  said  Entruster  secured  by  this  or 
any  other  trust  receipt  transaction,  will  cause  all 
indebtedness  of  the  said  Trustee  to  said  Entrus- 
ter, at  the  option  of  the  Entruster  and  without 
notice  to  the  Trustee,  to  become  due  and  payable, 
irrespective  of  any  maturity  dates  provided  for 
in  the  obligations  evidencing  said  indebtedness. 

From  the  above  terms,  it  is  obvious  that  Idaho 
Smelting,  Inc.,  and  the  appellant  had  no  leeway — no 
discretion — as  to  the  use  or  control  of  the  funds  of 
the  bank  released  to  it  in  trust  and  on  deposit  in 
the  account  of  Idaho  Smelting,  Inc.,  in  occasional 
liquidation  of  the  overdrafts  without  the  express  con- 
sent of  the  bank.  And,  as  is  amply  borne  out  by  the 
record,  throughout  1948  the  bank  was  primarily,  if 
not  solely,  interested  in  satisfying  the  corporation's 
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liabilities  to  it.  (Exhibit  L.)  This  Court  implies 
on  page  9  of  its  opinion  that  funds  were  available 
for  the  payment  of  these  taxes  and  that  the  bank 
would  have  approved  the  payment  of  them  if  only 
so  requested  by  the  corporation.  On  the  contrary, 
the  entire  course  of  the  corporation's  affairs  from 
September,  1947,  as  revealed  by  the  documentary 
evidence  (Exhibits  L,  M,  N,  0  and  U),  and  the  un- 
contradicted testimony  of  appellant  (T.  R.  pp.  79 
et  seq.),  the  bank  officials  (Depositions  of  Baillargeon 
and  Winslow)  and  the  corporation's  officers  (Deposi- 
tions of  Salyer  and  Thompson)  discloses  that  the 
bank  was  justifiably  concerned  about  the  substantial 
loans  outstanding  which  had  been  jeopardized  by  the 
collapse  of  the  metal  market;  that  pressure  was 
thereupon  placed  upon  the  corporation  to  liquidate 
its  large  inventory  held  under  trust  receipt  at  de- 
pressed prices;  that  they  persuaded  other  creditors 
to  accept  debentures  rather  than  cash;  and  that  the 
appellant  much  later  attempted  to  ''bail  out"  the 
corporation  through  use  of  his  personal  funds  even 
though  he  was  not  obligated  to  do  so.  There  is  no 
place  in  the  record  where  there  is  any  concession 
by  any  witness  that  funds  in  corporate  accounts  or 
control  were  not  covered  by  trust  receipts. 

The  entruster's  (bank's)  interest  in  a  trust  receipt 
is  an  absolute  property  right;  at  all  times  pertinent 
to  the  withholding  taxes  in  question  the  bank  actually 
had  title  to  the  funds  of  the  corporation  (see  Exhibit 
"D").  The  corporation  itself  was  merely  a  trustee 
for  the  bank,  and  could  take  no  action  concerning 
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such  funds  without  the  bank's  consent.  The  bank's 
interest  in  the  funds  was  absolutely  unaffected  by  the 
existence  of  Federal  tax  liens  or  attachment  liens 
against  the  property  of  the  trustee. 

This  Court  in  General  Motors  Acceptance  Corpora- 
tion V.  Kline,^  held  that  title  to  the  property  held  un- 
der trust  receipts  was  in  the  financing  institution,  and 
that  the  legal  effect  of  the  trust  receipt  is  to  be  de- 
termined by  state  law. 

The  Supreme  Court  of  Idaho,  Commercial  Credit 
Corporation  v.  Bosse^  (in  which  the  United  States, 
among  others,  appealed  from  a  judgment  in  favor 
of  the  entruster)  stated  on  page  939 : 

''Appellant,  United  States  of  America,  does  not 
contend  that  it  had  a  (income  and  withholding) 
tax  lien  on  the  automobile  superior  to  the  rights 
of  respondent." 

The  Court  then  held: 

"Having  determined  that  the  security  interest 
of  respondent  in  the  funds  held  by  appellant 
sheriff  is  a  property  right,  it  follows  that  re- 
spondent was  entitled  to  maintain  its  action  in 
claim  and  delivery  to  recover  such  proceeds.  Such 
property  right  was  at  all  times  present  in  such 
proceeds  and  is  unaffected  by  any  of  the  tax  liens 
or  attachment  liens  of  appellants  against  the 
property  of  Bosse  Motor,  Inc."^ 


178  F.2cl  618  (CCA  9th,  1935), 
2283  P.2d  937  (1955). 
^Id.  at  p.  941. 
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As  an  officer  of  Idaho  Smelting,  Inc.,  the  appellant 
was  in  a  fiduciary  position  in  relation  to  the  bank. 
If  he  had  taken  it  upon  himself  to  disburse  the  hank's 
funds — and  all  of  the  income  of  the  corporation  was 
such  during  this  i^eriod — then  he  would  have  been 
liable,  both  civilly  and  criminally  for  this  misappro- 
priation and  embezzlement.  (Under  Washington  stat- 
utes, R.C.W.  9.54.010,  a  trustee  may  be  imprisoned  for 
just  such  an  act  of  larceny.)  Appellant  was  not  privi- 
leged by  his  position  as  president  of  the  company  to 
take  funds  belonging  to  someone  else  and  apply  them 
to  corporate  debts  any  more  than  any  other  trustee, 
guardian,  or  executor.  Once  this  basic  fact  of  trust 
receipt  financing  is  acknowledged,  it  is  obvious  that 
the  judgment  appealed  from  is  clearly  incorrect  on 
two  grounds. 

First,  that  appellant  was  not,  and  could  not  have 
been  under  the  circumstances,  the  "person"  whose 
duty  it  was  to  account  for  and  pay  over  the  corpora- 
tion's taxes  when  he  had  no  control  over  the  dis- 
bursements. 

Secondly,  the  corporation's  and  appellant's  legal 
rights  and  obligations  under  this  trust  receipt  system 
of  financing  preclude  any  conceivable  holding  that  ap- 
pellant "wilfully"  failed  to  pay  such  taxes  within 
the  meaning  of  Section  2707(a). 

How  may  a  person  be  penalized  for  "wilfully" 
failing  to  pay  taxes  when  he  not  only  did  not  own  the 
funds  allegedly  available  to  pay  them  or  have  any 
power    or    authority    to    disburse    them,    except    as 


11 


checked  by  the  terms  of  the  trust  receipt,  but  also 
would  have  been  guilty  of  a  breach  of  an  express 
fiduciary  relationship  and  criminally  liable  for  lar- 
ceny if  he  had  done  so? 

Obviously,  if  appellant  had  turned  the  entire  cor- 
poration over  to  the  bank  at  the  time  the  witholding 
taxes  were  first  unpaid,  or  if  the  corporation  had 
elected  to  imdergo  bankruptcy,  no  question  would 
arise  of  appellant's  liability  now.  He  is  now  being 
penalized  for  this  error  in  judgment  in  attempting 
to  weather  out  the  depressed  metal  market  of  the  late 
1940 's  in  the  hope  that  after  his  trust  obligations  to 
the  bank  had  been  satisfied,  he  would  be  able  to  re- 
activate the  enterprise  and  make  good  the  corpora- 
tion's debts  to  the  government  and  other  creditors.  If 
appellant  had  used  corporate  funds  for  other  purposes 
than  taxes,  that  election  so  to  do  might  subject  him 
under  current  cases  to  penalty;  but  use  of  the  bank's 
trust  funds  in  the  corporation  account  is  NOT  in  any 
sense  the  same  thing  as  the  use  of  ''corporate"  funds. 
See  Commercial  Credit  Co.  v.  Bosse,  283  P.  2d  937, 
941,  supra. 

Although  appellant  raised  timely  objections  during 
the  trial  and  stressed  the  penalty  nature  of  this  pro- 
ceeding by  the  government  in  his  brief,''  this  Court 
did  not  consider  in  its  opinion  the  serious  constitu- 
tional question  of  the  manner  in  which  the  penalty 
was  imposed  in  this  case.  As  previously  stated  appel- 
lant  sought  to   obtain  a  hearing  in  the   Tax   Court 


4A.0.B.  pp.  21-23. 
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after  the  assessment  in  question  had  been  levied. 
That  Court  dismissed  his  petition,  with  the  opinion 
that  the  matter  in  suit  was  a  penalty  over  which 
the  Tax  Court  had  no  jurisdiction.    (Exhibit  V.) 

As  appellant  was  not  financially  able  to  pay  this 
penalty  and  then  sue  for  a  refund,  his  two  District 
Court  suits  having  been  dismissed,  he  had  no  way  of 
challenging  or  removing  the  liens  against  him  until 
the  government  instituted  this  suit  over  six  years 
later.  The  facts  are  undisputed  and  the  government 
does  not  challenge  appellant's  statement  that  it  relied 
upon  its  arbitrary  penalty  assessment  made  without 
notice  or  opportunity  of  a  hearing — as  establishing  a 
prima  facie  case,  thereby  shifting  completely  the  bur- 
den of  proof  to  the  appellant.  Certainly  there  is  no 
question  but  that  appellant  was  prejudiced  by  the 
trial  Court's  denial  of  his  motion  to  dismiss  based 
on  such  grounds,  in  a  case  involving  disputed  issues 
of  fact.  Both  the  above  mentioned  tax  Court  decision 
(Exhibit  V)  and  Enochs  v.  Green^  recognize  that  the 
amounts  involved  here  are  a  penalty,  rather  than  a 
tax.^  Respondent  has  cited  no  authority  in  the  Code, 
Regulations,  or  case  law — and  appellant  knows  of 
none — which  stands  for  the  proposition  that  a  mere 
assessment  of  a  penalty  is  sufficient  to  establish  a 
prima  facie  case  for  the  Government.  See  also  the 
minority  opinion  in  Enochs  v.  Green,  supra. 


5270  F.  2d  558  (CCA.  5th,  1959). 

^This  is  doubtless  the  reason  the  (Tovemment  brought  suit 
against  appellant,  rather  than  proceeding  by  way  of  distraint  or 
jeopardy  assessment.  t 
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THE  COURT  DID  NOT  CONSIDER  THE  CONSTITUTIONAL 
QUESTIONS  RAISED  BY  APPELLANT. 

Appellant  submits  that  this  Court  did  not  consider 
in  its  opinion  the  constitutional  objections  to  Section 
2707(a)  as  applied  in  this  case.  The  basis  of  appel- 
lant's contention  in  this  respect  is  that  there  is  no 
constitutional  authorization  or  power  for  the  ex  parte 
assessment  of  a  penalty  under  these  circumstances, 
and  that  if  2707(a)  purports  to  grant  the  Director  of 
Internal  Revenue  the  power  to  make  and  collect  such 
a  penalty  "in  the  same  manner  as  taxes  are  assessed 
and  collected"  it  is  unconstitutional  and  void  as  an 
arbitrary  and  capricious  exercise  of  the  taxing  power 
and  deprives  the  appellant  of  property  without  due 
process  of  law. 

Further,  appellant  raised  due  process  objections  to 
the  manner  of  assessment  and  the  manner  in  which 
the  District  Court  conducted  the  trial  in  that  the 
burden  of  proof  of  disproving  a  penalty/  was  imposed 
upon  him  as  the  defendant  in  the  civil  action.  The 
Grovernment  relied  completely  on  their  assessment  as 
sujfficing  for  a  prima  facie  case  (T.  R.,  Vol.  II,  pp. 
16-17).  Contrary  to  the  statement  of  counsel  for  the 
Government  on  page  17  of  Volume  II  of  the  tran- 
script, there  is  no  law  supporting  such  a  proposition 
in  respect  to  a  penalty. 
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PRAYER. 

For  all  of  the  reasons  hereinabove  set  forth  appel- 
lant respectfully  prays  that  this  Court  set  the  case 
down  for  reconsideration  and  rehearing;  and  in  the 
event  the  Court  fails  to  do  so  appellant  respectfully 
prays  that  the  Court  stay  its  mandate  pending  the 
filing  by  appellant  of  a  petition  for  certiorari  in  the 
Supreme  Court  of  the  United  States  and  pending  dis- 
position by  that  Court. 

Dated,  San  Francisco,  California, 
December  30,  1959. 

Respectfully  submitted, 

James  W.  Harvey, 

Dorothy  E.  Handy, 

Attorneys  for  Appellant 

and  Petitioner. 
Clark  A.  Barrett, 

Of  Counsel. 
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Certificate. 

We,  James  W.  Harvey  and  Dorothy  E.  Handy,  at- 
torneys for  Edward  J.  Bloom,  the  appellant  herein, 
and  Clark  A.  Barrett,  of  counsel,  certify  that  this 
petition  is  presented  in  good  faith ;  that  it  is  not  inter- 
posed for  delay;  and  that  in  oiir  judgment  it  is  well 
founded. 

Dated,  San  Francisco,  California, 
December  30,  1959. 

James  W.  Harvey, 
Dorothy  E.  Handy, 
Clark  A.  Barrett. 
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APPELLANTS'  OPENING  BRIEF 


This  is  no  ordinary  condemnation  case.    We  read 
that  the  races  of  prehistoric  mammals  disappeared  from 
the  face  of  the  earth  because  of  their  ponderous  propor- 
tions.    A  19-week  jury  trial  such  as  this  must  likewise 
fall  of  its  own  weight.     A  decision  of  the  United  States 
Court  of  Appeals,  for  the  Fifth  Circuit  in  1954,  Gwath- 
mey  v  United  States,  quoted    hereafter,  makes  this 
clear,  but  in  our  case,  an  initial  taking  burgeoned  into 
a  monster  which  cannot  survive. 
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Its  fcx)tprint  should  first  be  noted.     It  is  recorded  ii 
Volume  VI  of  the  Transcript  of  Record  herein  "Book  of 
Exhibits",  (thousands  of  tabulated  figures),  a  print  so 
huge  that  twelve  men  and  women,  good  and  true,  be- 
came lost  within  it.     Volume  I  depicts  the  origin  and 
growth  of  the  creature  and  Volumes  II,  HI,  IV  and  V 
trace  its  path  through  the  jungle  of  expert  testimony. 

Appellants  contend  that  aside  from  incidental  errors, j 
this  case  comprised  so  many  extraordinary  ramifica- 
tions and  attained  such  great  volume  as  to  deprive  appel-- 
lants  of  their  right  of  due  process  of  law  at  the  hands  of 
the  jury  and  to  take  their  property  without  just  compen- 
sation. 

The  United  States  of  America  in  its  initial  taking 
May  27,  1953,  elected  to  condemn  only  the  right  of  term 
occupation  of  the  immense  former  Convair  property  in 
the  City  of  San  Diego.     Its  original  complaint  was  con- 
fined to  this.     A  second  taking  occurred  over  two  years 
later,  June  16,  1955,  when  full  possession  was  taken 
and  an  amended  complaint  was  filed  for  condemnation  of 
fee  titles.     Judgment  upon  the  jury's  multiple  verdicts 
was  entered  November  26,  1957.    We  thus  have  the 
spectacle  of  an  action  in  eminent  domain  -  in  reality  two 
actions  consolidated  over  the  protest  of  appellants  - 
dragging  throu^  the  United  States  Trial  Court  for  a 
period  of  four  and  one-half  years ! 

This  complication  was  doubtless  occasioned  by  a 
change  of  policy  in  Washington,  D.  C.   and  was  supported 
by  the  learned  trial  judge  in  his  honest  belief  that  con- 
solidation of  all  issues  before  a  single  jury  was  feasible 
and  would  result  in  a  saving  of  the  court's  time  and  of 


-3- 


tbe  taxpayers'  money.  Despite  the  outstanding  diligence 
and  capability  of  the  trial  judge  it  turned  out  to  be  at  the 
expense  of  the  property  owners.    Hence  this  appeal. 

Trial  before  a  jury  commenced  January  2,  1957, 
and  was  not  concluded  until  May  27,  1957,  a  period  of 
more  than  4  months.     The  last  14  days  were  devoted  to 
deliberation  by  the  jury  which  finally  brought  in  its  ver- 
dicts for  the  defendants  aggregating  the  sum  of 
$3,819,780. 

The  court,  counsel  on  both  sides  and  the  jury, 
throu^out  the  trial  made  valiant  effort  to  encompass 
the  hopeless  task  of  full  comprehension,  but  they  were 
unsuccessful.    Neither  the  government  nor  appellants 
were  satisfied.    Bdth  moved  for  new  trial.     The  mistake 
which  the  jury  admittedly  committed  with  respect  to 
Parcel  X  was  so  obvious  that  it  could  be  attributed  only 
to  confusion  of  the  jury  to  the  detriment  of  the  govern- 
ment, so  a  l-eduction  from  $30,000  to  $8,000  was  re- 
quired by  the  court.    It  was  simply  impossible  for  a 
jury  of  laymen  to  masticate,  swallow  and  digest  the  im- 
ponderable mass  of  facts,  figures  and  law  which  was 
crammed  down  their  throats  in  this  single  trial. 

Like  confusion  must  have  operated  to  the  detriment 
of  defendants.    Their  motion  for  new  trial  was  based 
upon  the  same  grounds  here  relied  upon.    It  was  denied. 
Both  sides  appealed,  but  the  United  States  has  since  dis- 
missed its  cross-appeal.    Of  course,  appellants'  basic 
grievance  is  that  they  did  not  receive  sufficient  compen- 
sation for  the  interests  and  title  which  the  government 
took  from  them.     This  we  attribute  primarily  to  the  sea 
of  figures  and  overlapping  evidence  with  which  the  jury 
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was  inevitably  submerged  when  it  was  called  upon  to 
hear  and  decide  at  one  sitting  the  issues  under  the  two 
different  takings. 

Appellants  do  not  challenge  the  verdicts  on  the 
ground  of  insufficiency  of  evidence  to  support  them.  The 
evidence  in  the  record,  if  properly  received,  would  have 
supported  verdicts  for  $2 ,  000,  000  at  the  bottom  of  the 
scale  or  $10,  000, 000  at  the  top.    Our  challenge  is  con- 
fined to  the  following  assignments  of  error  which  will  be 
discussed  in  two  sections. 

Section  One  relates  to  the  insistence  by  the  govern- 
ment attorneys  and  the  trial  court  that  all  issues  under 
both  takings  be  tried  at  one  time  before  one  jury  with  a 
single  set  of  verdicts. 

Section  Two  relates  to  particular  instances  of  ad- 
mission and  rejection  of  evidence,  always  to  the  dis- 
advantage of  appellants  and  correspondingly  to  the 
advantage  of  the  government.    Ordinarily,  some  of  these 
subjects  would  be  within  the  field  of  discretion  of  the 
trial  judge,  but  in  view  of  the  underlying  abuse  of  dis- 
cretion in  denying  separate  trials,  we  shall  later  argue 
that  the  cumulation  of  these  rulings  aggravates  the  over- 
all denial  of  due  process  of  law. 

SECTION  I:     The  trial  court  committed  abuse  of  its 
discretion  in  the  following  particulars: 

By  permitting  plaintiff,  over  £^pellants'  objec- 
tion, to  amend  and  supplement  its  original  com- 
plaint and  declaration  of  taking  leasehold 
estates,  only,  by  subsequent  amendments  and 
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siq)pleinents  adding  fee  title  estates  thereto. 

By  failing  to  grant  appellants'  motion  for  sepa- 
rate and  successive  trials  before  the  jury  of  the 
issues  relating  to  leasehold  valuation  and  the 
]J  issues  relating  to  fee  valuation. 
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SECTION  H:    The  trial  court  committed  error  of 
law  in  the  trial  before  the  jury  in  the  following  instances 
whereby  proper  factors  supporting  higher  valuations  of 
the  subject  property  were  withheld  from  the  jury  and 
improper  factors  were  furnished  to  it,  supporting  lower 
valuations : 

A.     By  admission  of  testimony  of  witness  Hallo ck 
over  appellants'  objection,  re  cost  of  putting 
property  in  useable  and  useful  condition  for  in- 
dustrial purposes  and  instruction  of  the  court 
that  such  cost  might  be  considered  as  a  factor 
in  finding  fair  market  value. 

C.  By  sustaining  objection  to  appellants'  attor- 
ney Burrill's  cross  examination  of  witness  Hal- 
lock,  re  suitability  of  the  property  for  industrial 
purposes  without  repairs  and  rehabilitation. 

C.  By  rejecting  appellants'  offer  of  proof  of 
cost  of  reproduction  of  improvements,  new,  less 
depreciation,  while  admitting  plaintiff's  proof 
of  cost  of  repairs  and  rehabilitation. 

D.  By  admitting,  over  appellants' objection, 
the  subject  matter  of  Convair  contracts  and  sub- 
contracts 1947  to  1953  as  detailed  in  Exhibit  J, 
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while  rejecting  appellants'  offer  of  proof  of 
leases  to  Convair  of  the  property  during  the  same 
period. 

E.  By  admitting  over  appellants'  objection,  evi~ 
dence  of  Carlstrom's  purchase  price  more  than 

7  years  before  taking  of  the  fee  title  of  the  sub- 
ject property. 

F.  By  admitting  over  appellants'  objection,  evi- 
dence of  Carlstrom's  declarations  of  value  of  the 
subject  property  before  a  Board  of  Equalization 
more  than  4  years  before  taking  of  the  fee. 

G.  By  rejecting  the  offer  of  proof  by  appellants 
of  the  fair  market  rental  value  between  July  1, 
1954  and  June  30,   1955  of  Parcel  5.  Parcel  6, 
Parcel  7,  Parcel  9-A  and  Parcel  9  X. 

H.  By  rejecting  appellants'  offers  of  instruction 
to  the  jury  on  the  subject  of  paragraphs  A,  B,  C, 
D,  E,  F  and  G. 

PROBLEMS  RESPECTING  RECORD 

This  court  may  readily  appreciate  the  problems  of 
appellants'  counsel  in  designating  the  record  for  use  on 
this  appeal.    No  great  difficulty  is  involved  in  connec- 
tion with  the  specific  assignments  of  error  (Section  Two) 
though  a  determined  effort  has  been  nnade  there  to 
bring  up  only  enough  to  show  the  basis  of  the  rulings  and 
the  prejudice  suffered  by  appellants. 

With  regard  to  the  more  far-reaching  and  all- 
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embracing  error  claimed  in  Section  One  -  the  pyramid- 
ing of  separate  takings  and  the  consolidation  of  issues 
and  valuations  -  the  reconciling  of  thorou^  coverage  and 
conservation  of  this  court's  time  and  energy     presented 
and  still  presents  great  difficulty.    Since  appellants' 
undertaking  in  this  phase  of  the  case  is  to  portray  here 
the  herculean  burden  imposed  upon  the  jury  and  the  human 
impossibility  of  fair  comprehension  of  so  many  issues 
by  the  jurors,  the  first  impulse  is  to  hurl  upon  this  court, 
the  same  full  volume  of  the  avalanche  which  the  trial 
judge  precipitated  on  a  helpless  jury  -  some  7465  pages 
of  testimony  and  instructions,  with  some  500  exhibits. 

Such  a  record  would  obviously  be  the  most  direct, 
but  also  the  most  tedious  means  possible,  of  making  our 
point.    It  required  a  period  of  four  months  to  marshall 
the  evidence  and  fourteen  days  for  deliberation  by  the 
jury.    Granting  the  ability  of  this  court  to  cover  the  same 
ground  in  half  the  time ,  or  a  tenth  of  the  time ,  it  would 
still  be  an  imposition  for  us  to  demand  such  detailed 
study  and  analysis. 

Our  conclusion  is,  moreover,  that  it  is  unnecessary. 
We  deem  it  to  be  sufficient  to  present  a  bird's-eye  view 
of  the  combined  proceedings.    This  should  afford  suffi- 
cient comprehension  of  the  bulk  mass,  the  ramification 
of  interests,  the  multiplicity  of  legal  principles,  the 
diversity  of  estates  and  the  irreconcilable  range  of  ex- 
pert valuations.    It  is  not  our  purpose  on  this  phase  of 
the  appeal  to  decipher  what  the  jury  should  have  found 
or  should  not  have  found.    We  seek  only  to  portray  the 
only  alternative  which  was  left  open  to  the  jury  in  view 
of  the  orders  and  instructions  of  the  court  -  to  make 
the  best  guess  possible. 
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Again  we  take  occasion  to  express  our  sincere  ad- 
miration for  the  trial  judge.  Honorable  James  M.  Carter, 
in  his  conduct  of  the  case.    His  patience,  tact,  legal 
ability  and  indefatigable  attention  to  detail  stand  forth 
throu^out  the  record.    Our  only  criticism  is  that  he 
undertook  to  measure  the  capabilities  of  the  jury  by  the 
same  high  standards  which  apply  to  himself. 

Rather  than  to  embody  in  the  briefs  appellants'  own 
version  of  the  undertaking  upon  which  he  launched  the 
jury  at  the  beginning  of  the  trial,  we  have  reproduced  in 
the  Printed  Transcript  of  Record  the  opening  statements 
of  respective  counsel.    (TR,  p.  375-446).    It  is  our  feel- 
ing that  upon  conclusion  of  these  (if  not  before),  the 
learned  judge  should  have  realized  the  enormity  of  the 
demands  upon  a  group  of  laymen,  and  should  have  grantee 
appellants'  motions  for  separate  trials  and  independent 
verdicts.    (TR.  p.  45-48).    With  all  our  admiration  for 
the  trial  judge,  it  was  doubtless  too  much  to  expect  of 
him  that  after  trial  had  commenced  he  would  recede 
from  his  initial  decision  to  wrap  the  whole  affair  up  in 
a  single  hearing. 

Pursuant  to  the  policy  above  mentioned,  we  shall 
have  to  deal  to  some  extent  in  generalities  and  bare  ref- 
erences to  the  printed  record.    We  shall  not  attempt  to 
differentiate  amongst  the  several  appellants.     They  have 
common  concern  in  the  chief  points  at  issue.    Mr. 
Carlstrom's  interests  are  interwoven  with  those  of  all 
the  others,  so  with  the  court's  permission,  we  shall 
refer  to  all  appellants  collectively.    We  shall  use  round 
figures  in  place  of  precise  ones  -  largely  in  millions 
or  hundreds  of  thousands  of  dollars. 
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Many  pages  of  the  transcript  of  record  are  devoted 
to  reproduction  of  pleadings ,  instructions  and  exhibits 
which  are  not  strictly  necessary  for  consideration  of 
the  issues  on  this  appeal.    For  example,the  form  and 
sufficiency  of  the  Complaint  in  Condemnation  (TR.  p.  3), 
the  First  Amended  Complaint  (TR.  p.  9),  The  Answers, 
(TR.  p.   15),  the  Findings  of  Fact,  Conclusions  of  Law 
and  Final  Judgment  (TR.  p.  255-300)  and  the  like, 
though  required  under  the  Rules  of  Court,  have  no  great 
significance.     They  reflect  the  usual  form  of  condemna- 
tion proceedings.    The  vice  is  not  in  the  content  of 
these  documents  but  in  the  multiple  reflections  which 
are  engendered  by  the  combination  of  takings  involved, 
takings  widely  separated  in  points  of  time  and  in  nature 
of  the  estates  involved. 

The  following  tabulation  of  the  jury's  verdict  shows 
the  ultimate  destination  arrived  at  by  the  jury  (TR. 
p.  260-263): 


JURY  VERDICT  ON  14-MONTH  TERM 
AND  OPTION  TO  RENEW: 


Parcel  No. 

Fair  Market  Value 

Fair  Market  Value 

of  14-Month  Term 

of  Option  to  Renew 

5 

$  62,000.00 

$   17,712.00 

6 

185,000.00 

52,856.00 

7 

202,000.00 

57,684.00 

9 -A 

315,000.00 

90,000.00 

9-B 

700. 00 

200. 00 

X 

12,000.00 

3,428.00 
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JURY  VERDICT  ON  FEE  TAKING: 


Tract  No. 

Fair  Market  Value 

A-lOO 

$ 

275,000.00 

A-101 

1 

,146,000.00 

A -102 

2 

,830,000.00 

A-106 

30,000.00 

A-107 

49,000.00 

A-108 

122,000.00 

A-109 

195,000.00 

A-120 

22,000.00 

A-121 

208,000.00 

JURY  ANSWER  AS  TO  14-MONTH  TERM 
ACQUISITION  ON  ENHANCEMENT 
OF  PARKING  FACILITIES: 


Parcel 

Amount 

5 

$  1,600.00 

6 

8,600.00 

7 

9,550.00 

9-A 

10,850.00 

9-B 

100.  00 

X 

405.  00 
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JURY  ANSWER  AS  TO  FEE 

ACQUISITION  ON  ENHANCEMENT 

OF  PARKING  FACILITIES 


Tract 

Amount 

A-lOO 

$     7,500.00 

A-101 

49,600.00 

A -102 

111,500.00 

A-106 

700. 00 

A-107 

1,300.00 

A-108 

2,400.00 

A-109 

5,400.00 

A-120 

300. 00 

A-121 

1,700.00 

JURY  ANSWER  AS  TO  UNITIZATION 
ON  TERM  TAKING: 

"In  the  term  and  option  taking,  was  there  a  rea- 
sonable probability  of  the  unitization  of  all  the  par- 
cels except  Parcel  1,  as  of  the  date  of  the  taking  on 
May  1,  1953,  or  in  the  reasonably  near  future 
thereafter? 


YES 


NO        X 


JURY  ANSWER  AS  TO  UNITIZATION 
ON  FEE  TAKING: 

"(1)  In  the  fee  taking,  was  there  a  reasonable 
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probability  of  the  unitization  of  all  the  tracts  in  the 
fee  taking  except  Tract  A- 100  at  the  date  of  taking 
on  June  16,  1955,  or  in  the  reasonably  near  future 
thereafter? 


YES 
NO 


(2)  In  the  fee  taking  was  there  a  reasonable 
probability  of  the  unitization  of  all  the  tracts,  in- 
cluding Tract  A-lOO  on  the  date  of  taking  on  June 
16,  1955,  or  in  the  reasonably  near  future  there- 
after? 

YES         X 

NO 


THE  MEASURE  OF  DUE  PROCESS 

While  engaged  in  the  attempt  at  simplification  and 
reduction  to  fundamentals,  may  we  be  indulged  in  a  few 
reminiscences  on  the  origin  of  condemnation  and  the 
tests  of  due  process  of  law. 

In  its  beginning  a  sovereign  would  take  a  man's 
house  and  lot  or  his  farm,  and  a  judge  or  jury  of  his 
peers,  that  is,  his  neighbors,  acquainted  with  the  land 
and  with  local  values,  would  be  called  upon  to  fix  the 
compensation.    The  procedure  was  simple,  direct  and 
fair.     Far  removed  was  the  procedure  in  the  present 
case  where  the  members  of  the  jury  were  unacquainted 
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with  actual  values  and  were  furnished  with  no  adequate 
information  of  comparable  sales  or  leases;  where  the 
only  figures  available  were  supplied  by  hired  experts, 
one  group  seeking  to  inflate  values  to  the  benefit  of  the 
owners  and  the  other  seeking  to  deflate  them  to  the  bene- 
fit of  the  sovereign. 

Perhaps  the  necessity  of  abandoning  original  con- 
cepts of  condemnation  procedure  is  inevitable;  perhaps 
the  convenience  of  governments  and  court  unavoidably 
imposes  delays  of  many  years  in  the  condemnation 
process;  perhaps  the  sovereign  and  the  owner  must  sub- 
mit to  the  measure  of  value  furnished  by  the  most  per- 
suasive of  paid  advocates.     Especially  then,  should  the 
court  take  pains  to  simplify  and  segregate  issues  inso- 
far as  possible  in  order  to  minimize  "benefits"  to  one 
side  or  the  other  and  to  guarantee  full  comprehension 
and  discrimination  on  the  part  of  jurors. 

Due  process  of  law  is  not  afforded  merely  by  fol- 
lowing the  forms  of  pleadings  and  routine  trial.    As  ap- 
plied to  proceedings  in  eminent  domain  we  not  only  rely 
on  the  decision  in  Gwathmey  v.  United  States,  cited 
herein,  but  on  the  rules  summarized  in  the  text  of 
Nichols ,  The  Law  of  Eminent  Domain.     From  Chapter  4 
of  Volume  1,  we  quote  the  following: 

"It  is  universally  agreed  that  the  phrases  'due 
process  of  law'  and  'law  of  the  land'  are  synonymous 
and  that  both  terms  mean  the  same  as  'due  course 
of  the  law',  'due  course  of  the  law  of  the  land', 
'course  of  the  common  law'  and  the  words  'con- 
formably to  the  laws'.    All  of  these. constitutional 
limitations  on  the  power  of  governments  stem  from 
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that  lodestar  of  all  Bill  of  Rights,  the  Magna  Carta, 
wherein  it  was  provided  that   'No  freeman  shall  . . 
be  des seized  . .  unless  by  the  lawful  judgment  of 
his  peers  or  by  the  law  of  the  land.  "   Nichols. 
Vol.   1  page  273-293 

".  .  We  have,  therefore,  the  rights  of  the  sovereign 
and  the  rigjits  of  the  individual  in  diametric  opposi- 
tion to  each  other.    On  the  one  hand  we  find  the 
sovereign  vested  with  the  inherent  rigjit  of  Eminent 
Domain.     On  the  other  hand  we  have  the  individual 
vested  with  the  equally  inherent  and  fundamental 
right  not  to  be  deprived  of  his  property  without  due 
process  of  law.    The  conflict  has  been  resolved 
both  at  common  law  and  under  constitutional  law  in 
favor  of  the  right  of  the  individual  to  the  extent  that 
the  exercise  of  the  power  of  Eminent  Domain  is 
limited      by  the  inhibition  against  depriving  a 
person  of  his  property  without  due  process  of  law.  " 

"  .   .  However,  it  may  be  pointed  out  that  since  the 
individual  holds  property  subject  to  the  sovereign's 
right  of  Eminent  Domain  if  the  power  is  properly 
exercised  pursuant  to  statutory  authority  and  in 
compliance  with  established  requisites,  therefor, 
it  constitutes  due  process.  "    (Nichols,  p.  298) 

"  .  .  As  to  Judicial  Proceedings.    Insofar  as  judi- 
cial proceedings  are  concerned,  'due  process' 
means  law  in  its  regular  course  of  administration, 
according  to  prescribed  forms  and  in  accordance 
with  the  general  rules  for  the  protection  of  indivi- 
dual ri^ts.  "  (Nichols,  p.  301) 
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"  .  .  Various  definitions  have  from  time  to  time 
been  announced.    "Due  process  of  law"  in  each  par- 
ticular case  means  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxiums  of  the  law 
permit  and  sanction,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as  those  maxiums 
prescribe  for  the  class  of  cases  to  which  the  one  in 
question  belongs.  "    (Nichols,  p.  302) 

"  .  .  Various  other  definitions  have  been  from  time 
to  time  announced  by  various  courts  and  writers, 
as  follows:    'A  trial  according  to  some  settled 
course  of  proceeding.  '    'Judicial  proceedings  ac- 
cording to  the  course  and  usage  of  the  common  law. ' 
'A  trial  by  court  of  justice,  according  to  the  regular 
and  established  course  of  judicial  proceedings.  ' 
'Process  due  according  to  the  law  of  the  land. ' 
'Some  legal  procedure  in  which  the  person  proceeded 
against,  if  he  is  to  be  concluded  thereby,  shall 
have  an  opportunity  to  defend  himself. '  "  (Nichols, 
p.  303) 

We  shall  first  endeavor  to  demonstrate  that  the 
consolidation  of  issues  and  estates  directed  by  the  trial 
court,  (at  the  insistence  of  the  United  States  and  over 
the  protest  of  appellants)  did  not  conform  with  pre- 
scribed forms  or  the  settled  course  of  proceedings, 
or  usage  of  the  common  law,  or  the  regular  and  es- 
tablished course  of  actions  in  Eminent  Domain. 
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SECTION  ONE 

The  Trial  Court  Committed  Abuse  of  Its 
Discretion  by  Consolidating  the  Second 
Condemnation  With  the  First  Condemna- 
tion and  Requiring  a  Single  Trial  Before 
a  Single  Jury 

The  first  taking  by  the  government  involved  a  right 
of  occupancy,  the  length  of  which  depended  on  "options" 
exercisable  by  the  government.     This  presented  to  the 
jury  the  value,  as  of  May  27,  1953,  of  the  use  taken 
from  the  occupants  for  an  indefinite  period  and  the  loss 
of  rentals  being  received  by  the  owners. 

The  second  taking  (of  fee  title)  put  a  stop  to  "oc- 
cupancy" and  presented  to  the  jury  the  value  (two  years 
later)  of  the  fee  title  and  the  loss  of  the  then  remaining 
right  of  occiq)ancy  to  any  tenants  in  possession. 

Long  before  commencement  of  the  trial,  namely 
August  23,  1956,  defendants  sou^t  to  clarify  and  sim- 
plify the  issues  and  presented  their  motions  for  separate 
trials  and  s^arate  submissions  of  issues.    These  appear 
in  the  printed  Transcript  of  Record,  p.  45-48.    How- 
ever, a  more  graphic  and  entertaining  presentation  is 
found  in  the  stenographic  reporter's  record  of  pre-trial 
conference  on  the  above  date.     (TR.  p.  305-363). 

This  discussion  was  informal  and  frank,  appellants 
protesting  against  a  joint  trial  involving  the  taking  of 
both  the  leasehold  and  the  fee,  and  the  government  insist- 
ing upon  it.    Mr.  McPherson,  the  able  and  experienced 
chief  counsel  of  the  plaintiff,  in  reply  to  Mr.   Seltzer  of 
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defendants'  counsel,  declared: 

"I  agree  with  Mr.   Seltzer's  very  candid  statement 
that  the  verdict  will  be  less  in  gross  if  the  two  terms 
are  tried  together  than  if  they  were  tried  with  sepa- 
rate juries  and  separate  verdicts  taken  on  separate 
evidence  in  the  entirety.    There  isn't  any  question 
about  it.    Anybody  who  contended  to  the  contrary 
would  not  speak  the  truth  to  you,  but  why  shouldn't 
the  government  have  that  benefit?    Why  should  they 
expect  you  to  give  them  something  more  than  the 
fair  market  value,  fixed  by  the  Supreme  Court  of 
this  country  says  it  ought  to  be  fixed?  '    (RT. 
p.   149,  lines  5-13)    TR.  p.  353). 

From  the  context  (TR.  p.  355-363),  it  is  apparent 
that  the  learned  United  States  Attorney  was  not  in  a  mood 
to  weigh  i:oo  carefully  the  significance  of  this  "agree- 
ment" with  Mr.   Sletzer.    We  venture  to  add  our  own 
concurrence  to  that  of  Mr.  Seltzer  and  Mr.   McPherson 
by  asserting  that  it  was  of  benefit  to  the  government  to 
lump  all  issues  together  and  that  thereby  the  gross 
award  of  the  jury  was  materially  reduced. 

By  this  reference  we  mean  no  disrespect  either  to 
the  government  attorneys  or  to  the  trial  judge.     They 
were  confronted  with  tactics  passed  down  from  Washing- 
ton to  them,  and  their  sole  purpose  ,  beyond  doubt, 
was  to  expedite  the  legal  proceedings.    Nonetheless,  a 
disadvantage  to  appellants  did  arise  when  the  govern- 
ment was  permitted  to  combine  a  fee  condemnation 
with  a  pending  leasehold  condemnation.    This  gives 
rise  to  our  inquiry:    By  what  principle  of  justice  and  by 
what  maneuvering  of  pleadings  is  the  government  entitled 
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to  deprive  a  property  owner  of  a  legitimate  benefit  be- 
fore the  trial  begins?  The  Findings  of  Fact,  prepared 
by  the  trial  attorneys  of  the  government  contain,  in 
addition  to  the  names  of  the  various  active  parties  and 
their  respective  attorneys,  a  brief  and  accurate  nar- 
rative of  the  preliminary  maneuvering  by  the  govern- 
ment.    (TR.  p.  256-259). 

Had  the  original  complaint  been  founded  on  the  tak- 
ing of  the  fee,  the  case  would  have  been  comparatively 
simple,  althou^  involving  a  great  number  of  parcels 
and  complicated  factors  of  valuation.     But  in  the  end 
the  jury  merely  would  have  found  the  fair  market  value     j 
of  the  fee  title  which  would  include  all  subsidiary  in- 
terests and  require  no  apportionment  by  the  jury  between 
occupation  rl^ts  and  ownership  rights.    It  would  have 
been  the  prerogative  of  the  trial  court  to  make  division 
of  the  overall  awards  amongst  owners  and  occupants. 
(Some  of  the  property  was  under  lease  to  other  defen- 
dants).    But  where  the  government  first  chose  to  take 
only  the  right  of  temporary  occupancy,  enjoy  it  for  a 
period  of  two  years  and  then,  by  amendment  and  supple- 
ment in  the  same  action,  to  throw  all  title  and  all  in- 
terests into  the  hopper  and  compel  one  jury  in  one 
continuous  session  to  grind  out  an  impossible  mass  of 
detail  not  requisite  to  valuation  of  the  fee  -  that  was 
outside  the  bounds  of  due  process  of  law. 

The  result  was  to  deluge  the  court  and  the  jury  with 
distracting  and  confusing  questions  not  directly  pertinent 
to  the  fee  titles  and  the  fee  valuations.    Every  day  of 
the  more  than  100  days  of  trial  period  and  every  hour  of 
the  more  than  100  hours  of  jury  deliberation  which  were 
diverted  to  any  other  subject  were  most  prejudicial  to 
appellants. 
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Not  only  was  the  field  of  evidence  opened  wide,  be- 
yond all  precedent,  but  it  became  so  cluttered  with  ex- 
clusions and  withdrawals  that  no  juror  could  have  known 
during  deliberation  whether  or  not  the  premises  of  his 
thinking  were  within  approved  precincts  or  entirely  out 
of  bounds. 

We  cite  the  following  instances  where  evidence  was 
received,  passed  into  the  consciousness  (or  semi- 
consciousness) of  the  respective  jurymen  and  then  was 
supposedly  erased  as  in  a  clearing  runback  of  a  wire  or 
tape  recorder: 

"The  jury  will  be  instructed  to  disregard  the  refer- 
ence made  to  the  amount  of  the  consideration  origin- 
ally passing  between  two  of  these  parties,  "    (TR. 
p.  1670) 

"The  court  has  ruled  that  all  those  leases  entered 
into  after  January  1,  1951,  with  the  exception  of 
one  lease,  which  I  will  tell  you  about,  are  not  to  be 
considered  as  comp arables  and  any  testimony  you 
have  heard  about  them  you  are  to  forget  about  and 
we  will  run  lines  through  them  on  Exhibit  25, " 
(TR.  p.  1754) 

"You  will  ignore  any  references  to  Parcels  110  to 
118,  inclusive.    They  are  withdrawn  from  your 
consideration.  "    (TR.  p.  1805) 

"Now,  what  I  am  attempting  to  do  is  to  tell  you  to 
strike  from  your  consideration  any  testimony  given 
by  any  of  the  witnesses,  the  defendants'  witnesses, 
on  the  monetary  value  of  these  leases  executed 
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"after  January  1,  1951,  except  the  lease  No.  22, 
negotiated  before  t%t  date.  "    (TR.  p.  1883-1884) 

"The  court,  therefore,  instructs  you  to  disregard 
any  reference  to  t^-at  percentage  figure  and  to  dis- 
regard the  testimony  of  the  witness  in  connection 
therewith  as  to  that  figure  and  to  forget  that  you 
heard  it  and  not  to  indulge  in  any  speculation  or  any 
mathematical  computations  to  try  to  find  out  what 
this  reproduction  cost  new  figure  might  be  which 
the  court  has  held  that  you  should  not  consider.  " 
(TR.  p.   1919) 

"While  I  was  talking  to  you  yesterday  and  instructing 
you  to  disregard  a  certain  percentage  figure,  I  said 
too  much;  in  one  paragraph,  on  page  5268,  I  said, 
'The  court  therefore  instructs  you  to  disregard  any 
reference  to  that  percentage  figure'   -  that  part  is 
all  right,  and  then  I  said,   'or  any  other  percentage 
figure  in  connection  with  this  case'  is  stricken  out. 
You  will  disregard  that,  for  the  reason  that  there 
are  various  percentage  figures  in  other  parts  of 
this  testimony.    I  was  directing  my  attention  to  a 
particular  percentage  figure.  "    (TR.  p.   1935) 

"The  jury  will  disregard  the  statements  of  counsel 
on  both  sides  and  will  disregard  my  remarks  in  con- 
nection with  ruling  on  this  matter  and  forget  that 
this  ever  happened.     You  have  '-eard  the  testimony. 
You  have  seen  the  plant.    You  know  almost  as  much 
about  it  as  these  men  who  sit  here  at  the  counsel 
table.    Disregard  the  remarks  of  counsel  on  both 
sides  and  the  court's  remarks  from  your  considera- 
tion."    (TR.  p.  2034) 
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"Any  evidence  as  to  whicb  an  objection  was  sustained 
by  the  Court,  and  any  evidence  ordered  stricken  by 
t^e  Court,  must  be  entirely  disregarded.  "    (TR. 
p.  2055) 

"And  before  I  forget  it,  when  I  enumerated  the  evi- 
dence in  this  case  there  was  one  other  matter  which 
is  a  matter  of  evidence,  and  that  is  the  view  you  had 
of  the  premises.    As  carefully  as  we  went  over  the 
instructions,  we  didn't  include  that,  and  that  is  part 
of  the  evidence  in  this  case.     But  you  will  recall 
that  it  is  limited  to  the  physical  buildings  and  not 
the  activities  contained  therein;  and  you  were  told, 
also,  to  disregard  the  condition  of  the  buildings  on 
the  ground  that  you  would  have  to  rely  upon  the 
evidence  in  this  case,  apart  from  your  view,  as  to 
the  condition  of  the  buildings  on  May  1,  1953.     So 
your  view  of  the  premises  is  also  evidence  in  this 
case.     (TR.  p.   2057) 

"You  must  not  consider  for  any  purpose  any  offer 
of  evidence  that  was  rejected,  or  any  evidence  that 
was  stricken  out  by  the  Court;  such  matter  is  to  be 
treated  as  though  you  had  never  known  of  it.  " 
(TR.  p.  2058) 

"If  you  find  and  believe  from  the  evidence  that  any 
of  the  witnesses  have  based  their  opinions  as  to 
fair  market  value  upon  assumed  or  potential  uses 
which,  while  within  the  realm  of  possibility,  are 
not  fairly  shown  to  be  reasonably  probable,  you 
should  disregard  and  exclude  their  testimony  from 
your  consideration  to  the  extent  you  find  and  be- 
lieve such  witnesses  were  influenced  thereby.  " 
(TR.  p.  2079) 
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"The  various  prices  at  which  portions  of  the  subject 
property  were  leased  have  been  admitted  into  evidence.    1 
The  rental  figures  in  the  Convair  leases  after  January  1, 
1051,  except  Lease  22  on  Exhibit  25-S,  have  been  ex- 
cluded and  removed  from  your  consideration.  "  (TR.  p. 
2089-2090)  I 

We  do  not  cite  these  examples  of  impossible  re- 
quirements imposed  on  the  jurors  as  constituting  error 
in  admission  of  evidence  in  the  first  instance  or  in  re- 
jecting it  in  the  second  instance.     They  do  suffice  to  il- 
lustrate the  added  confusion  occasioned  by  the  ambition 
of  the  government  attorneys  and  the  trial  judge  to  encom- 
pass the  subject  matter  of  two  or  three  trials  in  one 
before  a  single  jury. 

The  jury  members  not  only  went  into  the  jury  room 
with  the  admonition  that  they  remember  all  facts  and 
figures  submitted  to  them  through  the  119  day  period  of 
the  trial,  but  they  were  further  admonished  to  forget 
facts  and  figures  designated  by  the  court  from  time  to 
time ,  which  had  already  become  a  part  of  the  conscious- 
ness.    Not  only  did  they  have  to  remember  what  to  re- 
member, but  they  had  to  remember  just  what  to  forget! 

It  will  be  noted  also  that  a  subject  termed  "unitiza- 
tion" was  submitted  to  the  jury  by  way  of  special  inter- 
rogatories.    The  difficulty  and  confusion   inherent  in 
this  theoretical  factor  in  valuation  is  well  illustrated  by 
the  effort  of  the  trial  judge  and  various  counsel  to  ex- 
plain this  to  the  jury  during  the  testimony  of  witness 
Van  Dyke  (TR.  p.   1016-1026)    This  interchange  between 
the  learned  judge  and  counsel  reflects  the  difficulties  of 
memory  and  definition  which  must  have  been  engendered 
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in  the  minds  of  untrained  jurors  throughout  the  whole 
trial.     The  court  endeavored  to  instruct  the  jury  on  the 
subject  at  considerable  length.     (TR,  p.   2098-2104; 
2125-2128) 


DIRECT  AUTHORITY  SUPPORTS 

APPELLANTS'  CONTENTION  OF 

WANT  OF  DUE  PROCESS 


GWATHMEY  vs.   UNITED  STATES 

We  are  not  calling  upon  this  court  to  pioneer  in  ap- 
plication of  the  Constitutional  requirements  for  an  action 
in  eminent  domain  under  circumstances  such  as  those 
we  have  under  consideration  here. 

The  United  States  Court  of  Appeals,  Fifth  Circuit, 
on  August  25,  1954  reversed  a  judgment  based  on  a  jury 
verdict  and  remanded  an  action  brought  by  the  United 
States  of  America  affecting  lands  in  the  Cape  Canaveral 
region:    Gwathmey  v.   United  States,  215  Fed.  2nd  148. 
Apparently  no  application  was  made  by  the  government 
for  review  by  the  Supreme  Court  of  the  United  States. 
Neither  do  we  find  any  subsequent  departure  from  or 
even  judicial  criticism  of  this  ruling  of  the  Fifth  Circuit 
Court.    It  should,  therefore  only  be  required  of  appel- 
lants here  to  show  on  this  appeal  that  the  subject  matter 
and  procedure  of  the  Gwathmey  case  were  no  more  un- 
usual and  complicated  than  in  our  own  case. 

Actually  the  Gwathmey  case  was  simple  compared 
to  ours,  for  the  Carlstrom  jury  had  infinitely  more 
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opportunity  for  confusion  and  mistake.    The  Gwathmey 
taking  was  likewise  in  two  parts,  complaint  being  filed 
on  one  group  of  parcels  April  15,  1950  and  another  com- 
plaint being  filed  on  an  adjoining  group  of  parcels  June 
2,  1950  (less  than  two  months  later).     The  trial  court 
consolidated  the  two  actions  for  jury  trial  over  protest 
of  the  defendant  owners  and  on  appeal  this  was  held  to 
constitute  reversable  error. 

The  area  condemned  comprised  12,000  acres, 
apparently  of  uniform  nature  except  for  some  piers  and 
docks  along  50,000  feet  of  ocean  front.     The  jury 
awarded  $369, 132  simple  compensation  for  the  50  sepa- 
rate tracts  owned  by  the  group  appellants.    Note  the 
multiplication  of  difficulties  in  our  own  case: 


Interval  between  takings 
Pre-trial  proceedings 
Jury  trial  proceedings 
Jury  deliberation 
Forms  of  verdict  & 
interrogatories 
Verdicts  appealed 


Gwathmey  Carlstrom 

25  days  749  days 

2  days  16  days 

7  weeks  17  weeks 

3  days  15  days 


$369,132       $3,819,780 


In  our  case  one  alternate  juror  was  dismissed  be- 
cause of  illness  during  the  trial.    After  submission 
another  juror  became  incapacitated  and  was  excused; 
by  stipulation  deliberation  continued  with  eleven.    Appel-, 
lants'  chief  counsel  dropped  dead  after  several  weeks 
of  trial.     These  are  tragic  illustrations  of  the  physical 
wear  and  tear  on  all  participants. 


As  stated  in  the  Gwathmey  opinion,  the  question 
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before  the  court  was  precisely  the  one  which  we  present 
here:    (all  emphasis  is  our  own) 

"But  the  principle  issue  and  the  main  problem  we 
deem  it  necessary  to  discuss,  was  raised  by  all 
appellants :    Did  the  trial  judge  exercise  a  proper 
discretion  first,  in  consolidating  the  two  suits,  and 
second,  in  refusing  appellants'  requests  for  sepa- 
rate trials  and  allowing  the  case  to  be  presented 
before  one  jury  which  retired  for  deliberation  only 
after  all  evidence  of  value  had  been  entered  on  all 
property  condemned.  "  Gwathmey  v  U.  S.  215  Fed 
2nd  148  (p.   151) 

The  answer  of  the  court  is  in  this  language: 

". ...  It  is  not  necessary  to  emphasize  the  reasons 
behind  the  Constitutional  provisions  for  trial  by 
jury  or  the  requirement  that  the  Government  must 
pay  'just  compensation'  to  owners  when  their 
property  is  taken  for  public  use.    Jury  trials  were 
instituted  long  before  the  courts  were  confronted 
with  modem  conditions  affecting  the  value  of  pro- 
perty.   However,  the  reasons  for  having  a  jury 
now  in  such  proceedings  are  the  same,  i.  e. ,  ob- 
taining the  composite  judgment  of  twelve  men  on 
the  relevant  facts.     To  insure  impartial  judgment 
the  trial  should  be  conducted  in  a  manner  that  will 
enable  the  jury  to  understand  and  comprehend  those 
facts,  not  alone  as  to  the  overall  value  of  a  large 
body  of  land,  such  as  was  involved  here,  but  as  to 
the  approximate  worth  fairly  determined  of  each 
owner's  tract  or  tracts,  including  all  elements 
which  reasonably  contribute  to  its  current  market 
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value  (p.    152)  ....  To  expect  an  untrained  layman 
in  the  first  place  to  know  the  important  points,  and 
in  the  second,  to  be  able  to  record  them  compre- 
hensively, and  to  keep  them  intact  while  handling 
them  each  day,  (at  the  end  of  which  they  were  turned 
over  to  the  Clerk)  requires  a  good  deal  of  faith  in 
the  diligence  of  an  average  individual  serving  as  a 
juror.    It  is  not  out  of  place  for  us  to  suggest  that 
had  these  cases  been  tried  by  the  judge  without  a 
jury  in  the  same  manner  as  was  done  here,  he  most 
likely  would  have  required  the  court  reporter  to 
transcribe  at  least  the  most  important  parts  of  his 
notes,  especially  as  to  closely  contested  and  widely 
varying  testimony  of  witnesses  of  equal  credibility 
and  knowledge,  and  that  considerably  more  time 
than  the  three  days  used  by  the  jury  would  have 
elapsed  before  a  final  decision. 

Government  appraisal  witnesses  broke  the  whole 
area  down  into  'value  zones',  a  procedure  which  they 
said  was  necessitated  by  the  magnitude  of  their  task. 
Aside  from  the  obvious  result  of  arbitrary  assign- 
ment of  tracts  to  particular  zones,  this  device 
added  greatly  to  the  confusion  and  to  the  mass  of 
evidence  with  which  the  jury  was  burdened.     Each 
such  witness  explained  in  detail  how  he  arrived  at 
the  zones  used,  the  factors  which  resulted  in  the 
values  he  placed  on  each  zone  and  the  effect  of  the 
zoning  on  the  value  of  individual  tracts  therein. 
Without  exhaustive  quotation  we  cannot  illustrate 
the  problem  created  by  the  use  of  such  zones.     It 
should  suffice  to  say  that  when  the  cumbersome 
procedure  of  trial  was  further  complicated  by  testi- 
mony so  organized,  the  jury  was  simply  swamped 
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by  an  incredible  volume  of  figures  and  general  data. 
(p.   154) 

" The  record  shows  plainly,  we  think  .that 

the  very  size  of  the  case  as  tried,  without  the  addi- 
tional complexities,  was  such  that  the  jury  must 
have  been  overwhelmed. 

In  fact,  during  the  trial  there  were  so  many  tracts 
and  so  much  evidence  that  the  witnesses,  the  at- 
torneys and  even  the  judge  himself  seemed  to  be 
confused  at  times,    (p.  155) 

" They,  of  course  did  not  have  the  tran- 
scribed record  and  had  to  rely  entirely  upon  their 
recollection  of  the  testimony  of  values  as  to  those 
tracts  that  were  left,  with  such  aid  as  their  notes 
might  afford.    When  furnished  with  the  forms  of 
verdict  containing  the  names  of  owners  and  numbers 
of  tracts  remaining  it  is  most  probable  that  there 
were  differences  in  both  the  notes  and  recollections 
of  individual  jurors.  .  .  .  The  task  was  so  over- 
whelming they  must  have  used  whatever  method  of 
computation  or  approximation  of  values  seemed 
reasonable  to  all  twelve.  "    (p.  156) 

" Of  course,  value  was  purely  a  jury  func- 
tion when  based  upon  an  informed  opinion,  but 
because  of  the  manner  in  which  these  consolidated 
cases  were  tried,  we  do  not  believe  it  was  humanly 
possible  for  the  jury  to  have  a  really  informed  opin- 
ion; and  it  was  driven  to  some  other  device  in  se- 
lecting the  figure.    Each  owner  was  entitled  to 
present  for  the  consideration  of  the  jury  all  of  the 
relevant  facts  and  circumstances  which  reasonably 
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tended  to  support  his  valuation  in  a  manner  that 
they  could  comprehend,  without  being  confused 
with  others  having  conditions  and  elements  dis- 
tinctly different.    Even  if  such  a  fair  hearing  should 
produce  little  difference  in  the  ultimate  outcome,  it 
would  at  least  afford  due  process,  which  we  do  not 
believe  was  possible  in  the  circumstances  under 
which  these  consolidated  cases  were  tried.     The 
figures  have  the  appearance  of  being  largely  guesses; 
and  even  if  it  be  true,  as  is  often  said,  that  any 
valuation  is  at  best  an  opinion  or  guess,  still  when 
the  pertinent  facts  and  figures  are  presented  in  a 
manner  that  the  ordinary  layman  can  understand, 
his  guess  is  at  least  an  informed  one,     (p.   156) 

".  .  .  As  we  have  said,  the  desirability  of  mini- 
mizing the  length  and  expense  of  the  proceedings  is 
self-evident;  and  due  consideration  of  those  factors 
is  not  only  permissible  but  essential.    Even  so. 
the  primary  consideration  is  the  individual  land- 
owner's Constitutional  rigjit  to  due  process  and 
just  compensation.    Any  procedure  calculated  to 
save  time  and  expense  must  at  the  same  time  sub- 
stantially guarantee  that  the  landowner  has  a  fair 
opportunity  to  have  his  compensation  determined 
from  the  evidence  in  reasonable  proceedings.    As 
between  a  method  of  procedure  which  seriously 
restricts  or  prevents  the  landowner  from  establish- 
ing his  claim  in  order  to  save  time  and  costs  and 
one  which  preserves  those  fundamental  rights,  the 
choice  is  obvious  and  all  reasonable  doubt  should 
be  resolved  in  favor  of  justice,     (p.   156) 

". . . .  Whether  or  not  there  has  been  an  abuse  of 
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discretion,  whether  or  not  there  has  been  a  denial 
of  due  process,  are  questions  which  turn  on  the 
circumstances  of  each  case.    In  the  Coast  Line 
case,  this  court  found  'no  such  confusion  or  pre- 
judice to  have  resulted  as  would  show  an  abuse  of 
discretion'.    Here,  we  are  of  the  opinion  that  the 
trial  court  was  so  impressed  with  the  desire  to 
save  time  and  expense  that  its  failure  to  require  a 
reasonable  breakdown  of  the  trial  prevents  the 
landowners  from  obtaining  a  fair  determination  of 
values  by  the  jury  and  was  therefore  an  abuse  of 
discretion. "    (p.   157) 

" The  practice  in  some  districts    where 

the  Government  seeks  to  condemn  in  a  single  suit 
a  large  body  of  land  belonging  to  many  owners,  is 
to  list  separately  each  owner  and  his  lands  and  to 
try  the  claims  one  at  a  time  after  which  the  jury 
retires  and  returns  a  verdict  while  the  evidence  is 
fresh  in  their  minds,  without  being  mixed  up  with 
other  claims.    Then  other  owners  and  their  lands 
are  handled  in  a  similar  fashion  before  the  same 
jury,  or  another  if  desired  and  approved  by  the 
court.    However,  if  the  same  jury  is  used,  it  has 
the  benefit  of  the  evidence  in  the  preceding  case  or 
cases  as  well  as  the  values  which  were  previously 
used,  where  they  are  pertinent;  and  frequently 
counsel  agrees  that  such  evidence  need  not  be  re- 
peated, thereby  saving  time.    Conceding  that  more 
time  is  required,  it  cannot  be  argued  that  because 
the  Government,  or  any  other  body  exercising  the 
powers  of  eminent  domain,  sees  fit  to  include  in 
one  suit  the  whole  area  desired,  involving  hundreds 
of  property  owners,  the  court  is  justified  in  denying 
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the  same  full  and  fair  treatment  which  would  be 
given  a  single  owner.    When  the  element  of  time  is 
considered,  it  is  well  to  remember  that  a  proceed- 
ing of  this  kind  is  not  initiated  by  the  defendant 
landowners  but  by  the  Government  or  other  Agency 
having  the  power  to  condemn  which  usually  wishes 
to  get  the  property  as  cheaply  as  possible;  whereas 
the  owners  naturally  insist  upon  receiving  what 
they  claim  is  fair  value.    The  court  has  the  right 
to  use  all  reasonable  means  to  expedite  such  a 
trial,  so  long  as  it  does  not  seriously  curtail  or 
deny  fair  treatment.    Here,  if  the  court  had  ac- 
ceded to  the  request  that  the  cases  be  broken  down 
into  not  less  than  four  trials  of  separately  grouped 
properties  of  similar  type  and  conditions,  with 
verdicts  following  each  trial,  at  least  some  of  the 
confusion  would  have  been  avoided.  "    (p.  157) 


CONFUSION  AND  UNCERTAINTY 
WAS  INEVITABLE 

It  happens  that  in  our  own  case  we  are  not  required 
to  indulge  in  surmise  concerning  the  actual  confusion  in 
the  minds  of  the  jurors.    This  is  conclusively  demon- 
strated to  the  tune  of  $22 ,  000  in  a  single  parcel.     The 
amount  of  the  verdict  which  they  rendered  as  the  fee 
value  of  tract  A-106  was  $30, 000.    Since  the  most 
favorable  testimony  of  value  on  this  parcel  was  only 
$8,000,  the  Government  presented  its  motion  for  new 
trial  as  to  that  item.     The  jury  more  than  trebled  the 
hi^est  value  given  by  anyone  to  the  tract.    In  common 
honesty  the  motion  could  not  be  opposed,  so  the  court 
Invited  remittance  of  $22 ,  000  by  the  judgment  creditor 
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and  granted  the  motion  as  an  alternative  to  consent  to 
such  reduction.    This  has  since  been  made. 

It  does  not  so  obviously  appear  that  the  valuations 
given  on  other  tracts  and  other  interests  were  not  in 
accordance  with  the  evidence.    However,  the  fallibility 
of  the  jury  has  been  definitely  established  in  this  in- 
stance.   It  casts  grave  doubt  on  the  capability  of  the 
members  to  grasp,  to  remember  or  forget,  and  intelli- 
gently to  resolve  the  hundreds  of  complicated  and  subtle 
factors  which  entered  into  the  other  items  of  the  verdict. 
It  is,  accordingly,  just  as  likely  that  such  confusion  and 
mistakes  lie  hidden  in  the  other  lump  sum  verdicts. 
Some  may  have  been  in  favor  of  appellants,  some  in 
favor  of  respondent,  but  whoever  won  or  lost,  overall, 
the  result  was  a  miscarriage  of  justice  through  failure 
of  due  process  in  the  submission  to  the  jury  of  too  many 
trials,  on  too  many  interests,  under  too  many  contin- 
gencies, involving  too  many  people. 

We  do  not  here  undertake  to  picture  in  our  own 
words  the  multitude  of  complications  in  our  own  case, 
requiring  segregation  of  options,  of  rights  of  way,  of 
extensions  of  lease  periods,  of  railroad  facilities,  of 
cost  of  rehabilitation  of  improvements,  of  possibility 
of  integration,  etc.    In  lieu  of  that,  we  have  brought  up 
in  the  printed  record  the  ramifications  of  the  case  as 
seen  through  the  eyes  of  respective  counsel  at  the  outset 
of  the  Carlstrom  trial.    These  appear  in  the  opening 
statements  of  respective  counsel  from  page  375  to  page 
446  of  the  Transcript  on  the  subject  of  leasehold  taking 
and  from  page  1686  to  page  1692  on  the  subject  of  fee 
taking.     Coming  from  able  counsel  as  they  did,  these 
furnish  much  less  tedious  reading  than  does  the  actual 
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testimony  of  the  witnesses  which  covered  the  same 
ground  subsequently  at  interminable  length. 

The  picture  of  the  trial,  as  thus  forecast,  well  jus- 
tified the  renewal  of  the  previous  objections  of  defend- 
ants to  the  trial  of  all  issues  and  a  single  set  of  verdicts 
from  a  single  jury.    Although  the  Gwathmey  case  was 
cited  to  the  court,  the  suggestions  for  separation  and 
simplification  were  again  overruled. 

Volume  VI  of  the  Transcript  of  Record  reproduces 
forty  seven  pages  of  tabulated  values  submitted  to  the 
jury.    To  this  we  add  in  our  appendix  (p.   i    )  tables  of 
valuations  which  are  undoubtedly  more  accurate  and 
complete  than  any  notes  made  by  individual  jurors. 
They  summarize  the  figures  given  in  oral  testimony  to 
the  jury  by  respective  expert  witnesses  throughout  seven- 
teen weeks  of  trial.    As  examples  of  the  tedious  and  baf- 
fling form  of  the  oral  questions  and  answers  on  the  same 
subject  the  Transcript  quotes  from  the  examination  of 
14  witnesses.     (The  Clerk's  Index  Volume  I  page  ix-xii) 
gives  the  respective  names  and  Transcript  page  referen- 
ces. 

The  scope  and  magnitude  of  the  subject  matter  im- 
posed upon  the  jury  cannot  be  fully  realized  except  upon 
reading  of  the  6842  pages  of  Reporter's  Transcript  and 
analysis  of  the  hundreds  of  documentary  exhibits. 

Unfortunately  such  a  search  would  fail  to  disclose 
any  real  comparable  leases  or  sales  which  either  the 
witnesses  or  the  jury  members  could  adopt  as  standards 
of  value  as  a  nucleus  for  their  thinking.     Because  of  the 
enormity  of  each  of  the  two  takings  by  the  Government 
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there  had  been  no  such  local  leasing  or  purchasing,  and, 
we  venture  to  assert,  nowhere  has  there  ever  been  such 
a  double-barrelled  combination  of  transactions.    Appel- 
lants respectfully  submit  that  in  the  present  case  there 
was  such  marked  departure  from  the  basic  concepts  of 
cond.emnation   and  abandonment  of  the  customary 
standards  of  fair  play  as  to  require  a  reversal  of  the 
judgment  below. 

The  Carl  Strom  jury  was  not  even  supplied  with  ab- 
solute dates  for  valuation  but  were  called  upon  to  relate 
backward  certain  values  and  to  project  others  forward 
into  the  future. 

They  were  required  to  speculate  as  to  feasibility 
of  "unitization"  and  to  give  valuations  according  to  such 
possibility  or  impossibility. 

They  were  required  to  forget  or  remember  ac- 
cording to  the  dictate  of  the  court. 

Day  after  day  their  minds  were  swamped  with  the 
theorizing  and  advocacy  of  paid  experts,  who  in  the 
end,  came  up  with  overall  valuations  millions  of  dollars 
apart. 

The  jury  was  permitted  only  a  "limited"  view  of 
the  premises.    (TR.  p.  169)    Because  portions  of  them 
were  in  use  in  performance  of  Government  contracts, 
they  were  taken  on  a  two  hour  bus  tour.    (TR.  p.   181) 
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SECTION  TWO 

-  A  - 

The  Court    Erred  by  Admission  of  Testimony 
of  Witness  Hallock.  Over  Appellants'  Objec- 
tion, re  Cost  of  Putting  Property  in  Useable 
and  Useful  Condition  ^or  Industrial  Purposes 

The  first  witness  called  by  the  government  was 
John  E.  Hallock,  a  civil  engineer  from  the  Los  Angeles 
region.     (TR.  p.  672).    It  appeared  that  his  firm  had 
been  employed  by  the  Army  Engineers  in  November 
1953  to  make  a  condition  report  in  connection  with  the 
Convair  property  in  San  Diego.    He  and  his  crew  spent 
several  weeks  on  the  job  and  came  up  with  a  volumi- 
nous report  as  to  what,  at  that  time,  would  be  required 
to  bring  each  of  the  buildings  up  to  a  normal  standard 
for  carrying  on  the  operations  of  industrial  or  commer- 
cial work  therein.    (TR.  p.  677)    He  brought  with  him 
to  the  witness  stand  an  extensive  portfolio  of  photographs 
taken  in  1953,  most  of  which  were  later  admitted  in  evi- 
dence and  received  designation  as  plaintifs'  D  series. 

Defendants'  counsel  objected  to  the  introduction  as 
follows : 

"Mr.  BurriU:    If  your  Honor  please,  then  we  wish 
to  object  to  the  introduction  of  each  and  all  of  the 
photographs  that  plaintiff  proposes  to  introduce  in 
this  portion  of  the  case  upon  the  ground  that  the 
photographs,  although  they  may  be  true,  correct 
and  full  representation  of  the  particular  area  that 
is  involved  in  the  photograph,  are  not  a  true, 
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correct  and  full  representation  of  the  entire  pro- 
perty that  is  involved,  and  that  the  photographs  of 
the  so-called  areas  that  are  covered  generally  as 
to  specific  locations  are  of  such  a  size  that  a  com- 
parable photograph  of  an  entire  area  of  which  these 
photographs  are  a  part  cannot  be  adequately  pro- 
duced by  the  defendants;  first,  because  we  did  not 
have  an  opportunity  because  of  security  regulations 
to  take  any  photographs  in  the  property  either  im- 
mediately following  the  takeover  by  the  government 
or  preceding  that  period,  if  we  had  known  the  ex- 
act day. 

We  particularly  wish  to  object  to  the  introduc- 
tion of  these  photographs  unless  the  jury  is  given 
an  opportunity  to  view  the  premises  so  that  they 
may  gain  an  accurate  impression  of  the  general 
overall  condition  of  the  property  as  compared  to 
these  specific  photographs. 

Mr.   Janofsky:    Same  objection,  your  Honor. 

Mr.  Horton:    Same  objection,  your  Honor.  " 

(TR.   p.   682-683) 

The  objections  were  overruled  by  the  court,  and 
the  witness  proceeded  to  testify,  amongst  other  things, 
concerning  the  "specific  defects"  (TR.  p.   689)  which 
had  been  selected  for  photographing.     (Later  testimony 
showed  that  there  had  been  no  change  in  condition  since 
the  date  of  first  taking.  May  1,  1953). 

Mr.   Hallock  spent  several  days  on  the  witness 
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stand.    Much  of  this  time  was  spent  in  describing  the 
88  photographs  of  the  D  Series.    These  were  admittedly 
taken  to  show  deterioration  or  damage  of  hundreds  of 
spots  throughout  the  various  buildings.    Admittedly 
they  did  not  portray  the  overall  conditions.    It  was  as 
if  the  jury  were  permitted  to  examine  the  various  build- 
ings through  a  telescope  but  the  government  took  pains 
to  direct  and  focus  the  instrument  only  on  portions  se- 
lected for  their  appearance  of  collapse  or  ruin! 

Still  more  objectionable  was  the  cost  of  repairs 
which  the  witness  was  permitted  to  assess  against  the 
respective  portions.    Hallock  was  not  called  as  an  ex- 
pert appraiser  to  give  his  opinion  as  to  market  values. 
Apparently  he  was  called  as  an  expert  archeologist  to 
describe  an  ancient  ruin  and  estimate  the  cost  of  res- 
toration!   He  gave  no  figure  as  to  the  ultimate  value 
with  or  without  repairs.    We  cannot  conceive  that  a 
mere  muck-raker  has  a  legitimate  place  on  the  witness 
stand   in  an  action  of  eminent  domain. 

In  the  case  of  Kintner  v.  United  States.  156  Fed. 
2nd  5  it  was  held  that  evidence  of  the  cost  of  repairs 
must  be  rejected  as  clearly  irrelevant.    The  Court  of 
Appeals  held  that  admission  of  dollar  costs  constituted 
reversible  error. 
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-  B  - 

The  Court  Erred  in  Restricting  Cross- 
Examination  of  Witness  Hallock 

Upon  conclusion  of  his  cross-examination  of  the 
Government's  witness  Hallock  on  various  details  of  his 
direct  testimony,  Mr.   Burrill  of  appellants'  counsel 
undertook  to  cross-examine  him  regarding  his  testi- 
mony as  to  necessity  of  repairs  and  rehabilitation  and 
the  necessary  expenditures  therefor. 

Mr.   Burrill  sought  to  test  the  credibility  of  Hal- 
lock's  opinion  that  the  aggregate  cost  of  bringing  the 
properties  shown  on  plaintiffs'  exhibit  A  to  a  condition 
where  they  would  be  useable  and  useful  for  industrial 
purposes  would  be  $1,478,600.     To  do  this  he  proposed 
to  elicit  from  the  witness  admissions  that  the  property 
was  in  fact  useful  for  such  purposes  and  had  actually 
been  used  therefor  for  a  number  of  years  subsequently 
without  material  rehabilitation. 

Government  counsel  objected  and  his  objections 
were  sustained  by  the  court.     The  colloquy  between 
counsel  and  the  court  took  place  in  the  presence  of  the 
jury  and  is  reproduced  on  pages  996  to  998  of  the  Tran- 
script of  Record  herein.    It  goes  like  this: 

"MR.   BURRILL:    The  purpose  of  the  question,  if 
your  Honor  please,  is  to  test  the  credibility  of  the 
witness's  opinion  that  these  properties  are  not  a 
useful  facility  for  industrial  purposes  during  the 
period  of  time  that  I  inquired  about. 
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"THE  COURT:    The  objection  is  sustained.    We  are 
looking  at  the  situation  as  of  May  1,  1953.    I  per- 
mitted testimony  to  December  1953  with  the  founda- 
tion carrying  it  back  to  May.    To  open  up  a  question 
of  what  had  been  done  thereafter  would  be  to  mul- 
tiply this  case  endlessly.    We  wouM  then  have  prob- 
lems as  to  how  much  of  the  work,  if  all,  was  done, 
why  it  was  done;  what  judgment  was  used  and  what 
was  done  or  what  was  not  done.    And  none  of  it 
would  be  of  assistance  in  judging  the  opinion  of  this 
witness. 

"MR.  BURRILL:   Well,  if  your  Honor  please  -  - 

"THE  COURT:    The  mere  fact  that  he  might  reach 
a  different  conclusion  than  some  other  man  might 
reach  doesn't  add  anything. 

"MR,    BURRILL:    It  seems  to  me,  if  the  court 
please,  that  the  witness's  testimony  in  reference 
to  a  useful  facility,  his  opinion  is  tested  if  the 
property  has  operated  for  almost  four  years  with- 
out those  things  being  done. 

"THE  COURT:   Well,  then  we  would  have  to  take 
another  week's  testimony  to  see  what  the  condition 
was  of  the  Convair  plant  and  spend  a  week  having 
witnesses  tell  us  now  what  is  the  condition  and  what 
has  been  done.    We  are  not  going  to  do  that.    We 
are  going  to  determine  what  the  condition  of  this 
plant  was  on  May  1,  1953.    If  the  whole  plant  fell 
in  the  ocean  after  that  date  it  wouldn't  make  any 
difference  in  this  case. 
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"MR.   BURRILL:    I  agree,  if  that  happened  it  would 
make  no  difference.     But  it  seems  to  me  it  makes 
quite  a  substantial  difference,  particularly  in  our 
rental  value,  the  question  whether  or  not  this  pro- 
perty is  a  useful  property  for  industrial  purposes, 
whether  or  not  these  things  have  been  done  during 
that  period  of  time.      Now,  it  might  be  desirable 
to  do  certain  things.    It  might  be  desirable  or  im- 
portant in  the  fee  question  of  the  case.     But  as  I 
understand  it,  this  testimony  is  relating  to  both 
the  rental  period  and  is  relating  also  to  the  fee 
period.    And  I  assume  that  the  witnesses  for  the 
Government  are  going  to  predicate  some  of  their 
opinions  upon  the  opinion  of  this  witness.    And  it 
seems  to  me  that  I  am  entitled  to  test  the  credibility 
of  this  witness's  opinion  that  certain  things  must  be 
done  to  make  it  a  useful  property  for  industrial 
purposes,  to  find  out  whether  or  not  it's  operated 
for  four  or  five  years  without  it. 

"THE  COURT:    The  witness  has  stated  to  you  in 
reply  to  your  questions,  Mr.   Burrill,  that  this 
question  of  usefulness  is  a  matter  of  degree.    And 
he  has  given  several  examples  which  seem  intelli- 
gent to  me.    And  I  think  they  were  probably  under- 
standable to  the  jury. 

"MR.   BURRILL:    I  have  to  submit  it  for  a  ruling, 
then,  your  Honor. 

"THE  COURT:    I  have  already  ruled. 

"MR,   BURRILL:    I  didn't  realize  you  had  ruled  on 
the  question. 
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"THE  COURT:    The  objection  was  sustained.  " 

We  have  heretofore  discussed  the  impropriety  of 
forcing  the  attention  of  the  jury  on  the  scene  of  ruin 
and  desuetude  painted  by  the  witness  Hallock.    Whether 
or  not  the  court  committed  error  in  this  connection  we 
respectfully  submit  that  it  did  commit  error  in  denying 
to  appellants  the  opportunity  to  show  out  of  the  mouth  of 
this  same  witness  while  he  was  still  on  the  stand  that 
despite  the  defects  which  he  had  pointed  out  and  the  al- 
leged requirement  of  expenditure  according  to  his  fig- 
ures exceeding  a  million  and  a  half  dollars  to  put  the 
premises  in  a  condition  "useable  and  useful  for  in- 
dustrial purposes",  they  continued  to  be  employed  for 
just  such  purposes  for  a  long  time  immediately  follow- 
ing without  expenditures  of  a  million  and  a  half  dollars 
or  any  substantial  fraction  thereof. 

We  sympathize  with  the  court's  expressed  deter- 
mination to  avoid  "another  week's  testimony'  on  the 
subject.     This  government  witness  had  already  been  on 
the  stand  several  days.    We  submit,  however,  that  the 
trial  judge's  anticipation  of  undue  delay  was  premature. 
Mr.  Burrill  was  entitled  to  an  answer  from  Mr. 
Hallock.     It  could  have  been:    "There  was  no  such  sub- 
sequent use  of  the  premises, "  or,  "No  such  use  was 
made  until  a  substantial  part  of  the  million  and  a  half 
had  been  expended  in  making  the  reauisite  repairs  and 
replacements.  "   The  court's  prediction   that  it  would 
take  a  week's  testimony  to  ascertain  what  had  been  done 
and  why,  must  have  been  taken  by  the  jury  as  indicating 
his  belief  that  the  second  alternative  answer  above  was 
the  one  to  be  expected  and  that  such  was  indeed  the  fact. 
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This  was  highly  prejudicial.     The  owners  were  con- 
fronted with  an  unusual  line  of  testimony  in  the  direct 
examination  of  Mr.  Hallock,  not  the  opinions  of  an  ex- 
pert as  to  fair  market  values,  but  tbe  opinion  of  an 
expert  as  to  specific  defects  in  the  property.    His  whole 
thesis  was  that  the  defects  were  so  prevalent  and  ex- 
tensive as  to  leave  the  property  unfit  for  customary 
industrial  uses  and  that  it  could  be  made  fit  only  by  out- 
lay of  more  than  a  million  and  a  half  dollars  in  repairs 
and  replacements. 

Admittedly  the  greatest  value  of  the  property  lay 
in  its  suitability  and  availability  for  industrial  uses. 
The  crucial  consideration  for  the  jury  became,  "was  it 
reasonably  available  and  fitted  for  such  use  at  the 
first  date  of  taking?"   What  better  and  more  instantane- 
ous refutation  of  Mr.   Hallock's  opinion  could  be  offered 
than  an  admission  by  that  same  witness  that  important 
and  satisfactory  useage  ensued  very  shortly  and  con- 
tinued for  a  long  period  contrary  to  the  judgment  and 
prediction    of  the  witness  ? 

Had  the  witness  been  required  to  answer  one  way 
or  the  other  there  still  would  have  remained  to  the 
court  the  opportunity  to  sustain  an  objection  at  a  later 
stage  restricting  Mr.   Burrill's  cross  examination  had 
it  gone  too  far  afield. 

As  the  matter  was  handled  it  seems  reasonable  to 
surmise  that  the  jury  after  examining  Mr.  Hallock's 
discount  tag  confirmed  by  their  own  observation  of  the 
general  authenticity  of  the  photographic  selections  made 
by  Mr.  Hallock,  applied  Mr.  Hallock's  discount  to  what- 
ever other  yardstick  of  valuation  measurement  they  had 
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agreed  upon  and  that  their  ultimate  aggregate  verdict 
was  deficient  at  least  in  the  sum  of  one  and  one-half 
million  dollars. 


-  C  - 

The  Court  Erred  in  Rejecting  Appellants' 
Offer  of  Proof  of  Cost  of  Reproduction  of 
Improvements  Less  Depreciation 

After  the  court  had  informally  indicated  to  counsel 
that  he  would  not  permit  introduction  of  testimony  on 
the  subject  of  cost  of  reproduction  less  depreciation,  a 
conference  ensued  in  which  Mr.   Burrill,  counsel  for 
appellants ,  offered  to  prove  that  Mr.   Burlake  would 
testify  that  the  cost  of  reproduction  new  of  the  facilities 
as  of  May  1,  1953  would  be  $15,  069, 140  and  that  after 
subtraction  of  straight  line  depreciation,  including 
functional  depreciation  and  deferred  maintenance,  the 
market  value  would  amount  to  $9,217,397.     (TR.  p. 
1035-1037);    that  Mr.  Burlake' s  testimony  would  cover 
only  the  facilities  that  were  there  on  the  property  as  of 
May  1,  1953  and  would  not  include  any  properties  which 
were  not  there.    It  would  include  production  equipment. 
The  offer  of  proof  was  limited  to  those  properties  owned 
by  the  appellants  Carlstrom,  Salvation  Army,  a  Cali- 
fornia corporation  and  Assemblies  of  God  as  of  May  1, 
1953.     To  this  offer  Mr.  MacPherson-,  counsel  for  re- 
spondent, objected  on  the  ground  that  as  a  matter  of 
law  reproduction  new  less  depreciation  of  a  partial 
facility  would  never  be  admissible  in  evidence  as  proof 
of  value  either  of  rental  or  as  of  the  fee.    (TR.  p.  1038) 
He  waived  objection  as  to  the  form  of  the  offer.     (TR, 
p.  1039)  . 
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Appellants  contend  that  the  offer  was  proper  and 
that  such  testimony  should  have  been  received  in  view 
of  the  fact  that  no  satisfactory  comparable  transactions 
either  of  leasing  or  sale  were  available  and  other  means 
and  elements  of  fixing  value  were  also  given  to  the  jury. 
Such  practice  has  been  well  recognized  by  several  U.  S. 
Courts  of  Appeal.     Such  rulings  were  in  pursuance  of  a 
decision  by  the  Supreme  Court  of  the  United  States  in 
an  action  for  damages  arising  out  of  ships'  collision. 
The  court  held  that  cost  of  reproduction  as  of  date  of 
valuation  constitutes  proper  evidence  to  be  considered 
in  ascertainment  of  value  as  a  measure  of  damage  for 
destruction  of  property.    It  added  that  neither  cost  of 
reproduction  new  nor  that  less  depreciation  is  measure 
or  sole  guide  of  market  value.    (Standard  Oil  Co.  of 
New  Jersey  v.   Southern  Pacific  Co.  ,  268  U.  S.  465, 
45  U.  S.    146) 

Subsequently  the  Supreme  Court  in  a  condemnation 
suit  brought  by  the  Government  held  that  separate  trials 
on  parcels  or  for  individuals  are  not  required  and  it  ap- 
p  roved  an  instruction  to  the  jury  to  consider  what  the 
property  did  cost  and  what  it  would  now  cost.    (Kohl  v. 
U.  S.  ,   91  U.  a    267,  23  L  Ed  449). 

Subsequently  the  Seventh  Circuit  Court  held  that 
what  a  plant  originally  cost,  what  the  owner  paid  for  it 
at  judicial  sale,  it  not  having  been  a  sheriffs  sale, 
and  what  it  should  cost  to  reproduce  the  plant  less  a 
fair  depreciation,  may  all  be  considered  but  neither  is 
to  be  taken  as  a  fixed  standard.    This  was  a  condemna- 
tion proceeding  brought  by  the  United  States  in  connec- 
tion with  the  Tennessee  Valley  Authority.     (U.  S.  v. 
2.4  acres,  132  Fed.  2nd  295) 
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In  another  condemnation  case  from  the  Fourth  Cir- 
cuit Court  where  a  country  estate  was  being  condemned 
by  the  government,  the  court  held  that  it  was  largely 
discretionary  with  the  court  to  admit  evidence  as  to  re- 
production cost.    Such  evidence  was  properly  admitted 
and  there  was  no  error  where  the  court  gave  instructions 
fully  as  to  other  factors  of  valuations.     (U.  S.  v.  Wyes, 
131  Fed.   2nd  851) 

In  a  condemnation  of  shipyards  by  the  United  States 
it  was  held  in  the  Fifth  Circuit  Court  that  the  cost  of 
construction  of  shipyards  was  properly  received  if  ac- 
companied by  evidence  to  show  that  such  costs  were 
reasonable.    It  was  also  proper  to  receive  evidence  as 
to  cost  of  reproduction.     (U.  S.  v.  Savannah  Shipyards 
139  Fed.  2nd.  395). 


-  D  - 

The  Court  Erred  in  Rejecting  Convair 
Leases,  While  Admitting  Convair 
Manufacturing  Contracts 

Carlstrom  purchased  the  property  which  had  been 
declared  surplus  by  the  government  in  1947  and  took 
title  in  1948.     He  leased  out  a  few  portions  of  it  and 
sold  a  small  part,  but  there  had  been  no  real  activity  in 
leasing  or  selling  except  for  about  30  leases  made  to 
Convair.    Most  of  these  were  executed  about  the  year 
1951  and  some  of  the  terms  ran  until  after  1953. 

After  several  weeks  of  the  trial,  defendants'  counsel 
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offered  these  leases  as  proper  subjects  for  consideration 
by  their  expert  witness  Van  Dyke  and  also  as  direct  evi- 
dence showing  lease  transactions  with  comparable  pro- 
perty close  to  the  time  of  taking.    Government  counsel 
objected  and  after  protracted  argument  the  court  allowed 
the  leases  to  go  in  only  after  all  rental  figures  had  been 
removed. 

This  was  done  in  compliance  with  the  government's 
contention  that  the  30  so-called  Convair  leases  which 
commenced  at  the  period  of  the  Korean  War  arose  out 
of  necessity  on  the  part  of  the  government  for  airplane 
construction  and  that  the  rental  figures  were  not  arrived 
at  by  open,  arms-length  negotiations.    At  the  time,  Con- 
vair had  a  small  amount  of  commercial  operation  for 
which  the  leased  property  would  be  convenient,  but  its 
real  interest  arose  from  the  large  number  of  defense 
contracts  received  from  the  government.     These  pro- 
vided for  compensation  by  the  government  to  Convair  on 
a  cost-plus-fixed-fee  basis.    The  government  therefore 
urged  that  the  United  States  was  essentially  the  lessee 
and  that  the  government  should  not  be  required  to  pay, 
upon  condemnation,  a  value  which  it  had  itself  created. 

At  the  conclusion  of  the  argument  the  court  granted 
the  government's  motion  to  withdraw  the  leases  with 
the  exception  of  one.  Exhibit  22.     (TR.  p.   1754) 

The  government  had  offered  in  evidence  as  a  founda- 
tion for  its  objection  to  consideration  of  the  leases, 
various  contracts  between  Convair  and  the  government 
for  manufacturing  military  articles.    These  were  en- 
tered into  about  the  time  of  the  execution  of  the  leases. 
Appellants  objected  to  such  offer.     The  baffling  upshot 
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was  that  the  contracts  were  admitted  and  the  leases 
were  admitted  —  with  rental  figures  deleted  exc^t  in 
one  instance.     The  court's  explanation  to  the  jury  re- 
garding the  lease  exhibits  was  as  follows: 

"Now  the  court  also  ruled  on  the  matter  of  the  Con- 
vair  leases.    You  will  recall  that  beginning  in  1948 
and  down  to  well  into  1952,  on  Ejdiibit  25,  which 
was  the  comparable  lease  sheet,  the  bottom  half  of 
it  were  leases  on  the  subject  property,  and  there 
was  testimony,  you  recall,  of  Mr.  Watts  as  to  how 
certain  leases  after  January  1,  1951  were  entered 
into.    Mr.     Carlstrom  was  asked,  under  42(b),  if 
certain  testimony  he  gave  was  true  as  to  how  the 
leases  were  entered  into.     The  court  has  ruled  that 
all  those  leases  entered  into  after  January  1,  1951, 
with  the  exception  of  one  lease,  which  I  will  tell 
you  about,  are  not  to  be  considered  as  comparables 
and  any  testimony  you  have  heard  about  them  you 
are  to  forget  about  and  we  will  run  lines  through 
them  on  Exhibit  25.    It  is  not  your  business  why  the 
court  rules,  but  the  court  ruled  that  they  were  not 
free  and  open  market  transactions  because  of  the 
compulsion  testified  to  by  Mr.  Watts  and  testified 
to  by  Mr.   Carlstrom. 

Incidentally,  this  doesn't  eliminate  all  of  the 
leases  off  Exhibit  25;  just  those  after  January  1, 
1951."    (TR.  p.   1754) 

"The  various  prices  at  which  portions  of  the  subject 
property  were  leased  have  been  admitted  into  evi- 
dence.   The  rental  figures  in  the  Convair  leases 
after  January  1,  1951,  except  Lease  22  on  Exhibit 
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25-S  have  been  excluded  and  removed  from  your 
consideration."    (TR.  p.  2089,  2090) 

Appellants  respectfully  submit  that  it  was  the  duty 
of  the  trial  court  to  admit  all  the  evidence  and  exhibits 
respecting  the  Convair-Government  contracts  and  the 
Convair-Carlstrom  leases  or  else  to  reject  all  of  it. 
The  lease  transactions  covered  the  identical  properties 
taken.     They  were  almost  contemporaneous  with  the 
first  taking.    Deletion  of  the  rental  figures  constituted 
complete  emasculation  of  appellants'  offer  and  admis- 
sion, at  the  instance  of  the  government,  of  the  Convair- 
Government  contracts  served  no  purpose  whatever 
unless  it  was  to  impress  upon  the  jury  the  sanctity  of 
any  operation  in  which  the  government  incidentally  par- 
ticipates. 

Certainly  there  was  no  privity  between  Carlstrom 
and  the  United  States  at  the  time  of  execution  of  the 
leases.    He  never  could  have  collected  a  cent  of  rent 
from  the  government.    To  give  any  materiality  to  these 
contracts  between  the  United  States  and  private  parties 
it  would  have  to  be  shown  that  the  latter  were  virtually 
attorneys-in-fact  or  alter  egos  of  the  former.    This  was 
a  question  of  law  for  the  court  and  aside  from  adding  to 
the  confiision  of  the  jury  it  was  prejudicial  error  to 
pass  the  question  off  to  the  jury.    The  law  relating  to 
government  connection  with  property  involved  in  con- 
demnation proceedings  was  fully  and,  we  believe,  cor- 
rectly supplied  to  the  trial  court  in  appellants' 
Memorandum  on  Admissibility  of  Convair  Leases  which 
is  reproduced  in  the  Transcript  of  Record,  page  83-99 
and  is  hereby  referred  to. 
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Apparently  the  court  was  considerably  impressed 
by  the  pronouncement  of  respondent's  attorneys  that  the 
leases  were  not  admissible  because  they  were  not  free 
and  arms  length  transactions.     But  it  would  seem  to 
border  on  the  ridiculous  to  foreclose  a  property  owner 
from  using  in  evidence  of  value  a  lease  of  the  identical 
property  made  shortly  before  condemnation  on  the  ground 
that  the  lessee  obtained  the  lease  by  threatening  to  con- 
demn if  it  didn't  it!    The  owner  might  logically  contend 
that  too  low  a  rental  was  thus  exacted  but  it  hardly  lies 
in  the  mouth  of  the  lessee  to  contend  that  too  high  a 
rental  was  exacted  by  virtue  of  his  threat  to  condemn. 
This  may  be  an  example  of  "straight  arm"  tactics,  but 
it  does  not  destroy  the  "arms  length"  character  so  long 
as  the  property  owner  does  not  complain! 


-  E  - 

The  Court  Erred  in  Admitting  Evidence 
of  the  Purchase  Price  Paid  by  Carlstrom 

Over  defendants'  objection  of  remoteness  the  court 
permitted  the  government  to  bring  before  the  jury  the 
price  which  Carlstrom  had  paid  the  government  for  the 
Convair  Plant.     This  consideration  was  agreed  upon  in 
1947,  seven  years  before  the  taking  of  the  fee  in  this 
action.     The  price  paid  was  $1, 050, 000.  00.     (TR. 
p.   1507) 

It  is  impossible  to  overemphasize  the  significance 
which  this  figure  must  have  held  in  the  minds  of  the 
jurors.    It  was  the  identical  property;  it  was  a  figure 
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comprehensible  to  the  average  mind.    It  stood  out  as 
the  only  undisputed  sum  of  money  mentioned  by  any  wit- 
ness in  connection  with  a  comparable  property  sale. 

It  must  have  been  seized  upon  by  the  jury  as  a  veri- 
table floating  log  in  the  maelstrom  of  figures  throu^ 
which  the  members  valiantly  sought  to  battle  their  way. 
What  a  simple  means  of  fixing  a  sum  for  award  to  the 
owner  in  a  condemnation  action!    He  paid  X  dollars;  he 
held  it  Y  years;  he  should  receive  an  increase  of  Z 
dollars  per  year. 

All  the  ratiocination  of  the  experts,  all  the  instruc- 
tions of  the  court  could  not  have  obliterated  this  simple 
formula  from  the  minds  of  eleven  exhausted  jurors. 
Renunciation  of  it  by  respondent  could  not  substitute  any 
other  available  yardstick.    Denunciation  of  it  could  not 
supplant  the  curious  course  of  human  nature.    Con- 
sciously or  unconsciously  the  cost  to  Carlstrom  in  1947 
determined  the  cost  to  the  government  in  1955.    We 
venture  to  assert  that  it  is  the  single  figure  which  all 
jurors  carried  in  their  minds  to  the  luryroom ! 

What  then?    Was  Carlstrom's  cost  a  fair  and  ac- 
ceptable standard?    Was  it  for  the  court  or  for  the  jury 
to  determine  this?    Did  the  admission  of  the  evidence 
of  cost-price  in  the  face  of  the  owners'  objection  indi- 
cate to  the  jurors  that  the  court  approved  it  as  a  proper 
basis  for  fixing  of  value  seven  years  later  in  the  swift  - 
moving  increase  of  San  Diego  real  estate  values? 

To  return,  now,  to  the  true  significance  and  re- 
liability of  the  "purchase  price  plus"  method;  as  ably 
argued  by  government  counsel  in  another  connection,  the 
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price  paid  is  not  a  proper  factor  in  and  of  itself.     To  be 
worthy  of  consideration  it  must  be  arrived  at  in  an  arms- 
length  transaction,  in  an  open  market.     Government 
counsel  stressed  this  point  at  great  length  in  its  plea 
for  withholding  from  the  jury  the  rental  figures  in  the 
Convair  leases,  (TR.  p.  1740).    There,  the  trial  court, 
as  a  matter  of  law,  excluded  the  lease  prices  of  much 
later  date  than  the  Carlstrom  purchase.    There  the  jury 
was  not  permitted  to  pass  on  tiie  claim  of  necessity  on 
the  part  of  the  government.    Yet  the  necessity  of  the 
government  was  more  pronounced  at  the  time  of  this 
sale.    The  War  was  over,  millions  had  been  sunk  in  ac- 
quisition of  the  land  and  construction  of  the  so-called 
Convair  Plant.    America  had  been  promised  "No  more 
Wars".     The  Plant  was  too  enormous  for  any  one  manu- 
facturer.   The  government  had  on  its  hands  a  veritable 
white  elephant.    Its  bargain  disposal  offers  went  un- 
heeded until  Carlstrom  came  along.    A  sacrifice  price 
was  agreed  upon. 

In  no  sense  was  this  an  arms -length  transaction. 
The  government  was  under  necessity  to  unload  its  in- 
vestment.    Carlstrom  got  it  at  a  bargain  because  he 
alone  had  the  foresight  to  envision  the  future  value  of 
the  property  for  non-military  uses  and  the  courage  to 
shoulder  the  white  elephant  himself.    Though  the  jury 
was  disposed  to  allow  him  what  they  probably  conceived 
to  be  a  handsome  profit,  they  had  no  way  of  measuring 
the  mental  anguish  involved  in  the  venture,  the  diffi- 
culties and  risks  of  financing  it  and  the  laborious  years 
of  management  in  holding  it,  up  to  the  point  where  it 
could  be  cashed  in  on  the  sweeping  upturn  of  the  San 
Diego  real  estate  market. 
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Whatever  application  the  jury  made  of  all  this,  the 
result  was  purely  speculative  and  there  would  have  been 
no  necessity  for  it  except  for  the  improper  admission 
of  the  original  cost  to  Carlstrom, 

It  is  true  that  the  jury  was  given  opportunity  to  re- 
ject the  figure  on  the  ground  of  its  remoteness,  but  it 
is  likely  that  they  considered  this  as  a  matter  of  the 
calendar  only.     Actually,  of  course,  the  intervention  of 
seven  years  in  the  rise  of  San  Diego  real  estate  values 
between  1947  and  1955  was  the  equivalent  of  the  seven- 
teen preceding    years.    Of  this  the  trial  court  had  ju- 
dicial knowledge  and  it  should  have  applied  the  bar  of 
remoteness  as  a  matter  of  law. 

In  a  final  effort  to  undo  the  prejudice  suffered  by 
improper  admission  of  this  line  of  evidence,  appellants 
requested  the  following  in  final  instructions  to  the  jury: 

"Defendants'  Instruction  No.  41.    You  are  spe- 
cifically instructed  to  absolutely  disregard  the 
purchase  price  which  was  the  consideration  agreed 
upon  when  Mr.   Carlstrom  acquired  the  entire  sub- 
ject property  on  June  31,  1947.    Such  purchase 
price  has  no  bearing  upon  the  market  value  of  the 
various  parcels  sought  to  be  condemned  in  fee  on 
June  16,  1955,  because  it  is  too  remote  in  time 
and  was  made  under  market  conditions  which  were 
entirely  dissimilar  to  the  conditions  of  the  market 
on  or  about  the  date  of  the  fee  valuation.    Con- 
sequently it  would  be  unjust  to  the  defendant  pro- 
perty owners  for  you  to  base  your  verdict  upon 
any  consideration  of  this  sale  as  being  direct 
evidence  of  the  fair  market  value  of  the  subject 
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parcels  as  of  June  16,  1955.  "    (TR.  p.  203) 

This  was  not  accepted  by  the  court  and  the  jury 
was  left  to  its  own  devices.    (TR.  p.  2089) 


-  F  - 

The  Court  Erred  in  Admitting  Evidence 
of  Carlstrom's  Declaration  Before  the 
Board  of  Equalization 

Respondent  was  permitted  to  introduce  in  evidence 
certain  petitions  to  the  Board  of  Supervisors  of  San 
Diego  County  sitting  as  aBoard  of  Equalization,  signed 
by  Carlstrom  in  July  1951  (Exhibit  N,  O).    In  these, 
Carlstrom  sought  reduction  in  the  County  Assessor's 
valuations  of  the  Convair  Plant  which  Carlstrom  had 
acquired  three  years  earlier.     For  this  purpose  he 
naturally  belittled  the  value  and  emphasized  the  detrac- 
tions inherent  in  the  condition  and  usefulness  of  the 
premises  at  that  time.    Before  the  board  he  testified 
to  like  effect. 

These  assertions  were  admitted  over  defendants' 
objections  on  the  ground  that  they  were  declarations  of 
Carlstrom  against  his  interest.    Inasmuch  as  most  of 
the  properties  were  subsequently  acquired  by  the  other 
appellants,  the  court  properly  instructed  the  jury  that 
the  declarations  of  Carlstrom  could  be  considered 
against  Carlstrom  but  not  against  Childrens  Aid  Founda- 
tion, Inc.  ,  the  Assemblies  of  God  or  the  Salvation  Army. 
Appellants  memorandum  concerning  admission  of 
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declarations  furnished  to  the  trial  court  on  this  subject 
is  reproduced  in  the  printed  transcript  page  101-112. 

Here  again  is  an  example  of  the  impossible  dis- 
crimination demanded  of  the  jury.    At  the  time  of  taking 
of  the  fee  in  1955  the  charitable  organizations  were  the 
owners  of  the  bulk  of  the  property.    Carlstrom  had  left 
only  one  of  the  adjoining  and  similar  tracts.     Thus  the 
government  was  demanding  of  the  jury  that  it  accept 
Carlstrom' s  1951  declaration  of  value  as  to  one  house 
and  lot  but  disregard  it  as  to  the  similar  house  and  lot 
next  door !    Inevitably  the  jury  must  have  either  paid  no 
attention  to  Carlstrom' s  campaign  before  the  Super- 
visors or  it  must  have  applied  it  to  all  the  property 
which  was  owned  by  Carlstrom  at  the  time,  including 
that  subsequently  acquired  by  the  other  appellants. 

We  may  speculate  that  the  jury  followed  the  first 
alternative.    This  would  have  been  the  proper  course, 
but  who  can  say  that  it  was  followed?    The  government's 
offer  should  have  been  denied  by  the  court  not  only  to 
avoid  the  ensuing  confusion  but  because  the  subject  mat- 
ter of  the  equalization  hearing  was  no  proper  criterion 
of  subsequent  value.     The  question  before  the  jury  was 
the  true  market  value  in  July  1955,  not  what  Carlstrom 
considered  or  declared  it  to  be  in  1951  for  the  obvious 
purpose  of  minimizing  taxes.     This  had  no  more  bearing 
on  the  question  of  subsequent  market  value  than  his  pos- 
sible boast  the  next  day  to  a  friend  that  he  had  a  pro- 
perty there  worth  $10, 000, 000!  Neither  puffing  or  be- 
littling by  an  owner  has  any  effect  on  the  subsequent 
true  market  value.    This  kind  of  negotiation  talk  is 
therefore  not  within  the  field  of  declarations  against  in- 
terest admissible  in  court  seven  years  later.    The 
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court  should  have  ruled  it  out  as  incompetent  testimony. 


-  G- 

The  Court  Erred  in  Rejecting  Appellants' 
Offer  of  Proof  of  Fair  Market  Rental 
Value  July  1.  1954  to  June  30,  1955 

Appellants  formally  offered  to  prove  by  their  ap- 
praiser Mr.   Culver  that  for  the  lease  period  July  1, 
1954  to  June  30,  1955,  their  properties  had  a  fair  mar- 
ket rental  value  amounting  to  $1,390,500.    The  offer, 
objection  and  ruling  of  the  court  appear  in  the  tran- 
script, (pages  1439-1441)  as  follows: 

"Mr.  Janofsky:    I  have  an  offer  of  proof,  your 
Honor,  and  it  will  take  just  a  moment  to  make  it. 
I  would  like  to  make  it  in  order  to  preserve  our 
record  in  view  of  some  pretrial  rulings. 

"At  this  time,  your  Honor,  I  offer  to  prove  on  be- 
half of  the  defendant  Assemblies  of  God  that  Mr. 
Culver,  if  called  as  a  witness  on  behalf  of  the  As- 
semblines ,  would  testify  that  the  fair  market 
rental  value  of  Parcels  5,  6  and  7,  respectively, 
as  of  the  first  day  of  July  1954 

"The  Court:    July? 


( 
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"Mr.  Janofsky: that  as  of  the  first  day  of  July 

1954  and  for  the  lease  period  July  1,  1954  to  and 
including  June  30,  1955,  would  be  as  follows:    First, 
Parcel  No.  5,  $98,880;  second.  Parcel  No.  6, 
$358,440;  third.  Parcel  No.   7,  $376,908. 

"Now  I  would  like  to  make  a  further  offer  of  proof 
for  the  record,  your  Honor,  in  furtherance  of  my 
position  that  subsequent  purchasers  are  entitled  to 
be  heard,  and  there  I  am  speaking  for  the  Southern 
California  Children's  Aid  Foundation,  Incorporated; 
that  they  are  entitled  to  be  heard  and  present  evi- 
dence of  fair  market  value,  and  particularly  in  view 
of  the  fact  that  on  December  22,  1953  the  Children's 
Aid  Foundation  became  the  owner  of  Building  27  and 
certain  surrounding  land,  and  on  January  2,  1954 
that  the  Children's  Aid  Foundation  became  the  owner 
of  Building  24  and  certain  surrounding  land,  all  of 
which  property  is  situated  within  Parcel  9-A. 

"Mr.  Janofsky:    I  offer  to  prove,  on  behalf  of  the 
Children's  Aid  Foundation,  that  that  organization, 
by  deed  of  December  23,  1953,  did  become  the 
owner  of  Building  27  and  surrounding  land,  and  by 
deed  dated  January  2,  1954  did  become  the  owner 
of  Building  24  and  surrounding  land,  and  further 
offer  to  prove  on  behalf  of  said  defendant,  that  Mr, 
Culver,  if  called  as  a  witness  on  its  behalf,  would 
testify  that  the  fair  market  rental  value  of  Parcel 
9A,  as  of  the  1st  day  of  July,  1954,  for  the  period 
of  July  1,  1954  to  and  including  June  30,  1955,  is 
the  sum  of  $556,200. 

"Mr.  Mcpherson:    To  which  proffer  the  plaintiff 
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objects ,  not  as  to  the  form  in  the  matter  but  upon 
itself,  as  being  irrelevant,  incompetent  and  im- 
material, and  upon  the  further  ground  that  the  prof^ 
fer,  of  necessity,  is  incomplete,  since  by  virtue  of 
the  court's  very  correct  ruling  the  rental  value  for 
all  subsequent  terms  or  portions  thereof  must  be 
at  the  same  rate  fixed  commencing  August  1,  1953 
and  the  value  of  the  option,  whatever  it  may  be  de- 
termined to  be,  is  compensation  in  full  for  the 
fluctuating  market. 

"Of  course,  the  defendant,  as  I  understand  it,  is 
simply  protecting  his  proffer  for  annual  revalua- 
tion.   Isn't  that  right? 

"Mr.  Janofsky:    That  is  correct.    And  also  pre- 
serving our  record  in  regard  to  the  court's  ruling 
on  subsequent  objections. 

"The  Court:    And  you  object  to  the  first  offer  made 
upon  the  grounds  heretofore  stated  and  upon  the 
record  you  have  made. 

"Mr.  McPherson:    Yes,  I  understood  that  the  objec- 
tion went  to  both,  that  all  of  the  objections  made  on 
the  pretrial  to  that  evidence  would  be  available  to 
us  here. 

"The  Court:    All  right,  the  objection  is  sustained. . .  " 

Such  testimony  was  material  not  only  in  determina- 
tion of  rental  values  but  as  an  important  factor  to  be 
considered  in  determination  of  the  value  of  the  fee  es- 
tates.   Whether  these  additional  figures  would  have 
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meant  anj^hing  to  a  jury  already  bewildered,  is  ques- 
tionable, but  on  the  score  of  admissibility,  these 
figures  were  just  as  valid  and  important  as  the  thou- 
sands already  admitted  in  evidence. 


CONCLUSION 

This  brief  of  appellants  opened  with  the  observa- 
tion that  this  is  no  ordinary  condemnation  case.    We 
believe  that  Section  I  fully  demonstrated  that  an  Ameri- 
can jury  has  never  before  been  confronted  with  such  a 
multifarious  and  complicated  assortment  of  takings  and 
issues.    Not  only  to  do  justice  to  the  appellants  here, 
is  a  reversal  in  order,  but  it  may  well  serve  to  prevent 
such  impositions  upon  other  juries  in  the  future. 

We  believe  further,  that  Section  II  demonstrates  a 
cumulation  of  erroneous  rulings  by  the  court  which 
may  be  attributed  in  some  degree  to  the  complexities 
of  the  case  and  the  desire  of  all  concerned  to  get 
through  with  it  by  one  means  or  another. 

It  is  true  that  trial  courts  have  considerable  lati- 
tude of  discretion  but  when  its  exercise  runs  markedly 
in  one  direction,  as  here,  and  owners  are  cut  off  from 
the  only  means  which  are  available  to  measure  market 
value,  one  after  another,  the  abuse  outweighs  the 
discretion. 
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Appellants  submit  that  on  either,  and  particularly 
on  both,  of  the  grounds  herein  advanced,  the  judgment 
should  be  reversed  and  the  cause  should  be  remanded. 


H.   G.   SLOANE 
RUBIN  AND  SELTZER 
JAMES  X.   FOCHT,  JR. 


Attorneys  for  Appellants 


-1- 


APPENDIX 

6/ 
SUMMARY  OF  VALUATIONS 

(14  month  term) 

Government    Landowner 


Verdict 


Parcel  5 

Seeley 

Shattuck 

(Bldg.  4) 

$55,524 

B 

$133,910 

B 

(Assemblies) 

938 

P 

3,990 

P 

$56,462 

T 

$137,900 

T 

Mitchell 

Culver 

$43,680 

B 

$108,500 

B 

1,070 

P 

3,500 

P 

$44,750 

T 

$112,000 

T 

Cotton 

(joodwin 

$32,400 

B 

$118,202 

B 

500 

P 

1,974 

P 

$32,900 

T 

$120,176 
Sayer 

T 

$62,000  - 
Term  Total 

$107,540 

B 

$   1,600  - 

2,906 

P 

Parking 

$110,446 

T 

(incl.  in  total) 

Option  to 

Seeley 

Shattuck 

renew 

$  7,258 

Mitchell 
$   6,400 

Cotton 
$  4,700 

$  30,000 

Culver 
$  30,720 

(jOodwin 
$  34,336 

Sayer 
$  32,532 

$17,712 

£/  B  -  basic  rent. 

P  -  parking  allocation. 
T  -  total  rent. 
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SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government   Landowner 


Verdict 


Parcel  6 
(Bldg.  2) 
(Assemblies) 


Seeley  Shattuck 

$130,172  B   $337,820  B 

6.888  P        10.080  P 

$137,060  T   $347,900  T 


Mitchell 
$138,600 

7.875 
'$146,476 

Cotton 
$  76,125 
1.100 


B 

P 
$777,625    T   $366,170 


Culver 
$387,800 
18.200 
$406,000 
(joodwin 
$359,562 
6,608 


Option  to 
renew 


Cotton  Revised 
$119,000    B 
1.750    P 
$120,750    T 

Seeley 
$   17,622 


Sayer 
$352,917 
9.560 
$362,477 

Shattuck 
$120,000 


B 
P 


B 
P 
T 


B 
P 
T 


Total 

$185,000 

(incl. 
$8,600 
parking) 


Mitchell 
$  21,000 


Culver 
$111,360 


Cotton 
$   17,250 


(jOodwin 
$104,620 


Sayer 
$106,768 


$52,856 
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SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government    Landowner 


Verdict 


Parcel  7 
(Bldg.  3) 
(Assemblies) 


Seeley  Shattuck 

$139,762  B   $366,380  B 

7.350  P        10,920  P 

$147,112  T    $377,300  T 


Mitchell  Culver 

$149,100  B  $407,400  B 

8.440  P        19.600  P 

$157,540  T  $427,000  T 


Cotton 
$134,400 
2.  100 


B 

P 

$136,500    T    $395,570 


Goodwin 
$388,430 
7,140 


Sayer 
$381,544 
10,334 
$391,878 


B 
P 
T 


B 
P 
T 


Total 

$202,000 

(incl. 
$9,550  to 
parking) 


Option  to 
renew 


Seeley 
$   18,914 

Mitchell 
$  22,500 

Cotton 
$   10,500 


Shattuck 
$130,000 

Culver 
$117,120 

Goodwin 
$113,020 

Sayer 

$115,428 


$57,684 


-IV- 


SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government   Landowner 


Verdict 


Parcel  9A          Seeley  Shattuck 

(Bldgs.    1,  5,    $264,586  B  $507,267    B 

7,  24,  27)               17.906  P  15.400    P 

(Carlstrom)      $282,492  T  $522,667    T 

Mitchell  Culver 

$263,900  B  $607,600    B 

20.675  P  22.400    P 

$284,575  T  $630,000    T 


Cotton 
$272,500 
7,500 


Goodwin 
B   $554,820 


P        10.444 
$280,000    T    $565,264 

Sayer 
$561,017 
41,312 


B 
P 
T 


T 
P 


Total 

$315,000 

(incl. 

$10,850  to 
parking) 


Option  to 
renew 


Seeley 
$  36,320 


Shattuck 
$150,000 


Mitchell 
$  40,000 


Culver 
$172,800 


Cotton 
$  40,000 


Goodwin 
$161,504 


Sayer 
$165,248 


$90,000 


-V- 


SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government    Landowner 


Verdict 


Parcel  9B 

(disputed 

ownership) 


Seeley 

$         560  B 

140  P 

$  700  T   $ 


Shattuck 

B 
—  P 
840       T 


Mitchell  Culver 

$  560  B  $  B 

170  P  —  P 

730  T  $     1,050  T 


$ 


Cotton  Goodwin 

$  770  B   $     1,064 

70  P  — 

$  840  T   $     1,064 


Sayer 
$     1,032 


B 
P 
T 


Total  $700 

(including 

$100  for 

parking) 


Option  to 
renew 


Seeley 
$  90 

Mitchell 
$         100 

Cotton 
$         120 


Shattuck 
$  50 

Culver 

$  288 

Goodwin 
$  304 

Sayer 
$         304 


$200 


-VI- 


Parcel  9C         

(Spur  rail- 
road tracks)      Seeley 
(Carlstrom) 


SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government    Landowner 


Shattuck 

B  B 

—      P   ~  P 

$     5,565    T    $     7,560  T 


Verdict 


Mitchell  Culver 

B  B 

~    P  —   P 


$     7,000 

T 

$     8,400 

T 

Cotton 
$     7,000 

B 
P 
T 

Goodwin 

$     8,344 
Sayer 

$     8,433 

B 
P 
T 

B 
P 
T 

No  verdict 
Settled  by 
Comipromise 

Option  to 
renew 

Seeley 
$         727 

Mitchell 
$     1,000 

Cotton 
$     1,000 

Shattuck 
$     2,500 

Culver 
$     2,304 

Goodwin 
$     2 , 384 

Sayer 
$     2,484 

-vii- 


Parcel  X 
(Bldg.  28) 
(Salvation 
Army) 


SUMMARY  OF  VALUATIONS 
(14  month  term) 

Government    Landowner 

Seeley  Shattuck 

$    15,442  B  $   15,302  B 

700  P  448  P 

$    16, 142  T  $   15,750  T 

Mitchell  Culver 

$    14,560  B  $  20,160  B 

670  P               840  P 

$    15,230  T  $  21,000  T 

Cotton  Goodwin 

$    12,600    B   $   14,784    B 
350    P  266    P 


Verdict 


$   12,950 

T    $   15,050 

Sayer 
$   16,296 

448 

T 

T 
P 

Total 
$12,000 
(incl.  $405 
for  parkin 

Option  to 
renew 

Seeley 
$     2,075 

Mitchell 
$     2,200 

Cotton 
$     1,850 

Shattuck 
$     5,000 

Culver 
$     5,760 

Goodwin 
$     4,300 

Sayer 
$     4,800 

$3,428 

-Vlll- 


SUMMARY  OF  VALUATIONS 
(Fee) 

Tract  A-lOO     Gtovemment  Landowner 
(Bldg.   8) 

Business  pro-  Seeley  Stallard 

pertieslnc.)     $191,000    B  $     468,310  B 
8,000    P  11,690  P 

$199,000    T  $     480,000  T 


Verdict 


Mitchell 

$191,000  B 

9,000  P 

$200,000  T 

Cotton 

$204,000  B 

10.000  P 

$214,000  T 


$275,000 

(incL 

$7,500  for 
parking) 


Tract  A-101      Seeley  Shattuck 

(Bldg.    1)  $553,000  B   $2,526,000  B 

(Salvation  34.500  P  49.000  P 

Army)  $587,500  T   $2,575,000  T 

Mitchell  Culver 

$462,000  B   $  B 

38.000  P  83.000  P 

$500,000  T   $2,650,000  T 

Cotton  Goodwin 

$563,700  B   $1,925,000  B 


44.000 
$607,700 


P 
T 


32.000  P 


$2,457,000  T   $1,146,000 

(incl. 
Sayer  $49,600 

$2,385,000  B     for 

48.000  P     parking) 
$2,433,000  T 


-IX- 


SUMMARY  OF  VALUATIONS 
(Fee) 

Government    Landowner 


Verdict 


Tract  A -102  Seeley  Shattuck 

(Bldgs.   2,  3,  $1,648,500B$5,915,000  B 
4,  28)  90,000P$      112,000  P 

(Assemblies)  $1,738,500T$6,  027,  000  T 

Mitchell  Culver 

$1,365,  000  B$6,  115,  000  B 
100,  OOOP        185,000  P 


$1,465, 000  T$  6, 300, 000   T 
Cotton  Goodwin 

$1,635,000B$5,950,000  B 
115, OOOP  79,500  P 

$1,750, 000T$6, 028,500  T    $2,830,000 

(incl. 
Sayer  $111,500 

$5,787,000  B     for 

115,000  P     parking) 
$5,902,000  T 

Tract  A -106      Seeley  Shattuck 

(disputed  $         6,600B$  B 

Convair,  As-  600  P ^Z? 

semblies  and    $         6,600T$         7,500  T 

Salvation 

Army)  Mitchell  Culver 

$  6,800B$  B 

700  P  ~P 


$  7,500T$        10,000  T 

Cotton  Goodwin 

$  5,850B  B 

650  P  ~P 


$  6,500T$ 


9,000  T   $30,000 

(incL  $700 
Sayer  for 

B    parking) 

2ZP 

<K       in  nnn 


-X- 


SUMMARY  OF  VALUATIONS 

, 

(F 

ee) 

Govemnient 

Landowner 

Verdict 

Tract  A-107 

Seeley 

Shattuck 

(Bldg.  24) 

$  49,000 

B 

$  75,500 

B 

(Children's 

2.500 

P 

1,500 

P 

Aid) 

$  51,500 
Mitchell 

T 

$   77,000 
Culver 

T 

$  42,000 

B 

$ 

B 

3,000 

P 

— 

P 

$  45,000 

T 

$   80,000 

Cotton 

Goodwin 

$  52,000 

B 

$  75,000 

B 

3,000 

P 

900 

P 

$  55,000 

T 

$  75,900 
Sayer 

T 

$49,000 
(incl. 

$  80,000 

B 

$1,300  for 

1^500 

P 

parking) 

$  81,500 

T 

Tract  A-108 

Seeley 

Shattuck 

(Bldg.  27) 

$107,000 

B 

$174,000 

B 

(Salvation 

7,000 

P 

$     3,000 

P 

Army) 

$114,000 

T 

$177,000 

T 

Mitchell  Culver 

$   72,000  B 

8,000  P  I 

$   80,000  T  $200,000 


4,500 


P 
T 


Cotton  Goodwin 

$111,500    B   $ 
P 


8_j_500 


2,100 


$120,000    T    $164,100 

Sayer 
$171,000 


B 
P 
T 


B 


$122,000 

(incl. 

$2,400  for 
parking) 


-XI- 


SUMMARY  OF  VALUATIONS 
(Fee) 

Government    Landowner 


Verdict 


Tract  A -109      Seeley  Shattuck 

(Bldg.   7)  $154,500    B   $355,000  B 

(Carlstrom)  10.500    P  6.500  P 

$165,000    T    $361,500  T 

Mitchell  Culver 

$128,000    B   $321,000  B 

12 , 000    P  9.000  P 

$140,000    T    $330,000  T 

Cotton  Goodwin 

$152,000    B    $339,000  B 

13.000    P  4.500  P 

$165,000    T    $343,500  T 

Sayer 

$347,000  B 

7,000  P 

354,000  T 


$195,000 

(incl. 

$5,400  for 
parking) 


Tract  A    -120  Seeley 


Shattuck 


(S.  water 

tank) 
(Assemblies 
and  Salvation 
Army  jointly) 


$   14,000  B 

1.000  P  — 

$    15.000  T  $  37.500 

Mitchell  Culver 

$   19,000  B  $ 

1.000  P  — 

$  20,000  T  $  46,000 

Cotton  Goodwin 

$   14,000  B  $ 

1.000  P  — 

$   15.000  T  $  44.000 

Sayer 


B 
P 
T 


B 
P 

T 


P 
T 


B 
P 


$22,000 
(incl.  $300 

for 

parking) 


-xii- 


SUMMARY  OF  VALUATIONS 

(F 

ee) 

Government 

Landowner 

Verdict 

Tract  A-121 

Seeley 

Shattuck 

(Bldg.  5  and 

$126,500 

B 

$378,000 

B 

N.  Water 

4,500 

P 

12,000 

P 

tanks) 

$131,000 

T 

$386,000 

T 

(Assemblies 

and  Salvation 

Mitchell 

Culver 

Army  jointly) 

$150,000 

B 

$ 

5.000 

P 

— 

P 

$155,000 

T 

$400,000 

T 

Cotton 

Goodwin 

$162,000 

B 

$ 

3.000 

P 

— 

P 

$165,000 

T 

$330,000 
Sayer 

T 

$208,000 
(incl. 

$ 

B 

$1,700  for 

— 

P 

parking) 

$409,000 


00 


CO 


o 

2 


O 


-xii- 


SUMMARY  OF  VALUATIONS 

(Fee) 

Government 

Landowner 

Verdict 

Tract  A-121 

Seeley 

Shattuck 

(Bldg.   5  and 

$126,500 

B 

$378,000 

B 

N.  Water 

4.500 

P 

12,000 

P 

tanks) 

$131,000 

T 

$386,000 

T 

(Assemblies 

and  Salvation 

Mitchell 

Culver 

Army  jointly) 

$150,000 

B 

$ 

5.000 

P 

— 

P 

$155,000 

T 

$400,000 

T 

Cotton 

Goodwin 

$162,000 

B 

$ 

3.000 

P 

— 

P 

$165,000 

T 

$330,000 
Sayer 

T 

$208,000 
(incl. 

$ 

B 

$1,700  for 

— 

P 

parking) 

$409,000 
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BRIEF  FOR  THE  UNITED  STATES,  APPELLEE 


OPINION  BELOW 

The  opinion  of  the  District  Court  is  reported  suh 
nom.,  United  States  v.  70.39  Acres  of  Land,  164  F. 
Supp.  451.  Although  not  germane  to  the  present 
appeal,  an  earlier  opinion  of  this  Court  involving  a 
tax  matter  arising  out  of  the  same  case  is  County  of 
San  Diego  v.  Vnited  States,  251  F.  2d  534  (1958). 

JURISDICTION 

This  is  an  appeal  from  the  final  judgment  of  the 
district  court  in  a  condemnation  proceeding  entered 
on  November  26,  1957  (R.  255-300).     Notice  of  ap- 

(1) 


peal  was  filed  by  the  defendants  Charles  W.  Carl- 
strom;  Southern  California  Children's  Aid  Founda- 
tion, Inc.;  Southern  California  District  Council  of 
the  Assemblies  of  God,  Inc. ;  The  Salvation  Army,  a 
California  corporation;  and  The  Salvation  Army,  a 
New  York  corporation  (herein  collectively  "appel- 
lants" unless  othermse  indicated),  on  March  12, 
1958  (R.  301-302).  Although  it  was  not  included  in 
the  printed  record,  the  defendants  filed  a  motion  for 
a  new  trial  on  the  issues  of  just  compensation  on  De- 
cember 3,  1957,  which  was  denied  on  January  20, 
1958.^  The  jurisdiction  of  the  district  court  over  the 
condemnation  proceeding  rested  on  28  U.S.C.  sec. 
1358.  The  jurisdiction  of  this  Court  is  invoked  un- 
der 28  U.S.C.  sec.  1291. 

QUESTIONS   PRESENTED 

1.  Whether  the  consolidation  of  term  and  fee  tak- 
ings of  the  same  property  for  a  single  trial  by  the 
district  court  was  an  abuse  of  discretion. 

2.  Whether  the  cost  of  rehabilitating  the  property 
for  its  highest  and  best  use  is  admissible  in  evidence. 

3.  Whether  the  district  court  properly  eliminated 
from  cross-examination  repetitious  and  remote  ques- 
tions which  threatened  to  prolong  the  trial  unduly. 

4.  Whether  the  district  court  was  in  error  to  re- 
ject detailed  figures  as  to  reproduction  costs  when 
other  evidence  of  a  more  reliable  character  was  avail- 
able. 

^  The  United  States  had  filed  a  motion  for  new  trial  as  to 
Tract  A-106  which  was  granted  on  March  14,  1958,  unless  all 
interested  parties  filed  a  remittitur  for  everything  over  $8,000. 
Such  remittitur  was  subsequently  filed. 


5.  Whether  leases  made  by  a  government  contrac- 
tor to  secure  space  urgently  needed  for  the  manufac- 
ture of  militaiy  aircraft  during  a  national  emergency 
may  be  considered  as  evidence  of  fair  market  value. 

6.  Whether  the  district  court  was  correct  in  ruling 
that  (a)  a  previous  sale  of  the  same  property  and 
the  landowners'  admissions  against  interest  in  a  tax 
proceeding  were  admissible  and  (b)  evidence  of  the 
rental  value  of  the  property  14  months  after  the  date 
of  taking  was  not  admissible. 

STATEMENT 

In  this  eminent  domain  proceeding  the  United  States 
took,  first,  an  estate  for  years  and,  subsequently,  the 
fee  in  a  portion  of  an  aircraft  plant  at  San  Diego,  Cali- 
fornia. The  plant  had  been  built  by  the  United  States 
during  World  War  II  for  the  use  of  Consolidated  Vul- 
tee  Aircraft  Corporation,  commonly  known  as  Convair, 
which  is  now  a  division  of  General  Dynamics  Corpora- 
tion. After  the  war  the  plant,  variously  referred  to  as 
Convair  Plant  #2,  Consolidated  Plant  #2,  or  Plancor 
#20,  was  declared  surplus  and  disposed  of  in  several 
pieces.  The  original  plant,  complete,  contained  92 
acres  (R.  1076).  While  approximately  70  acres  were 
condemned,  by  the  time  of  trial  the  just  compensation 
for  only  46.9  acres  remained  to  be  determined  (R. 
1054).  This  portion  of  the  original  plant  consisted 
of  three  immense  aircraft  assembly  buildings  (identi- 
fied in  these  proceedings  as  Buildings  1,  2  and  3),  a 
paint  shop  (Building  7),  a  utilities  building  (Build- 
ing 5),  two  office  buildings  (Buildings  4  and  24),  two 
cafeteria  buildings  (Buildings  27  and  28),  and  a  drop 


hammer  building  (Building  8)  (R.  494^99).  These 
buildings  contained  approximately  1,565,266  square 
feet  of  floor  space  (Tr.  3036).'  See  Defendants'  Ex- 
hibits Nos.  32  and  119  for  area  statistics  on  all  build- 
ings except  No.  8  (R.  2166,  2190).  The  defendant, 
C.  W.  Carlstrom,  had  purchased  the  46.9  acres  and 
the  buildings  described  above  in  May  1948  from  the 
Government  for  $1,050,000  (R.  2169).  Shortly  after 
he  purchased  the  property,  Mr.  Carlstrom  sold  Build- 
ing 8  with  93,000  square  feet  of  land  for  $108,900 
(R.  2169).  The  major  leases  on  the  property  between 
the  date  it  was  sold  to  Carlstrom  and  the  term  taking 
are  set  forth  in  Dft.  Ex.  No.  25-S,  and  in  the  testi- 
mony of  Mr.  Sayer  (R.  1237-1286,  2160).  Gross 
rentals  of  approximately  $2,350,000  were  received 
from  these  major  leases  up  to  the  date  of  the  term 
taking.  May  1,  1953.^  Over  two  million  dollars  of 
these  rentals  had  been  received  from  the  Govenunent's 
contractor,  Convair,  mostly  under  leases  made  after 
the  beginning  of  the  Korean  War  (id.). 

The  United  States  filed  its  original  complaint  in 
condemnation  on  April  29,  1953  (R.  3-8).  The  estate 
taken  was  a  term  for  years  commencing  May  1,  1953, 
and  ending  June  30,  1954.  It  was  extendible  for 
yearly  periods  thereafter  at  the  option  of  the  United 
States  until  June  30,  1958,  with  notice  of  its  election 

^  When  the  reference  is  to  the  printed  record,  the  initial  "R." 
precedes  the  page  number.  A^Tien  the  reference  is  to  portions 
of  the  reporter's  official  transcript  of  the  trial  which  is  in  the 
record  but  not  printed,  the  initials  "Tr."  precede  the  page 
numbers, 

^  Rentals  from  Parcel  1,  Building  8,  are  excluded  from  this 
gross. 


to  be  filed  at  least  30  days  prior  to  expiration  of  the 
previous  term  (R.  5).  With  the  complaint  there  was 
filed  a  declaration  of  taking  of  the  interests  described 
in  the  complaint  (R.  7).  At  the  time  a  large  portion 
of  the  condemned  property  was  already  leased  to  and 
occupied  by  Convair.  The  proceedings  were  brought 
because  the  rentals  w^ere  believed  to  be  too  high  and 
because  there  were  several  lessees  of  other  portions  of 
the  condemned  property,  some  with  unexpired  terms 
ninning  to  as  long  as  1968.  On  May  19,  1954,  the 
United  States  filed  its  notice  of  election  to  extend  the 
term  for  a  one-year  period  from  July  1,  1954,  to  June 
30,  1955  (R.  257-258).  Another  notice  of  election  to 
extend  the  term  for  one  year  from  July  1,  1955,  to 
June  30,  1956,  was  filed  on  May  31,  1955.  Before  this 
last  term  conmienced,  however,  the  United  States  filed 
its  declaration  of  taking  to  enlarge  the  term  taking 
to  a  taking  in  fee  simple  (R.  258).  In  some  instances 
there  w^ere  delays  of  several  months  after  the  required 
proceeding  was  instituted  before  possession  was  deliv- 
ered to  the  United  States.  The  various  proceedings 
relating  to  the  granting  of  possession  and  holding  over 
of  certain  lessees  will  not  be  covered  fully  here  as  it 
is  not  important  to  the  issues  on  this  appeal.  Prior 
to  May  1,  1953,  Mr.  Carlstrom  had  conveyed  to  various 
charitable  organizations  the  fee  and  appurtenant  ease- 
ments for  individual  buildings  in  the  condemned  plant. 
Insofar  as  pertinent,  the  consideration  for  these  con- 
veyances and  the  circimistances  surrounding  them  "wdll 
be  developed  later.  Those  owners  or  lessees  found 
to  have  an  interest  in  the  term  taking  that  had  not 
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been  previously  settled  by  stipulation  are  set  forth  in 
the  final  judgment  (R.  281-283).  Those  instances 
where  settlements  have  been  stipulated  are  also  set  out 
in  the  final  judgment  (R.  294-296).  To  distinguish 
the  two,  the  property  included  in  the  term  taking  is 
described  in  "parcels",  while  the  property  in  the  fee 
taking  is  described  in  * 'tracts". 

At  pre-trial  hearings  and  during  the  trial  numerous 
questions  of  law  were  raised  by  the  many  lawyers  rep- 
resenting the  various  defendants  and  the  United 
States.  To  a  large  extent  the  questions  of  law  were 
disposed  of  before  the  trial  started  in  January  1957. 
The  rulings  of  the  district  court  on  these  issues  of  law 
are  mostly  covered  by  four  pre-trial  orders  and  sup- 
porting memorandums.  These  orders  and  memo- 
randums are  reported  in  United  States  v.  70.39  Acres 
of  Land,  164  F.  Supp.  451  (S.D.  Cal.,  1958).  Pre- 
trial orders  Nos.  1  and  4  are  relatively  unimportant, 
being  concerned  with  procedural  matters.  The  bulk 
of  the  rulings  is  in  Pre-Trial  Order  No.  2,  covering 
those  issues  of  law  on  the  term  taking,  and  Pre-trial 
Order  No.  3,  similarly  covering  the  fee  taking. 

The  case  was  tried  before  a  jury  which  returned  the 
following  verdict  (R.  260-261)  : 


Parcel  No. 

Fair  market 

value  of 

14-month 

term 

Fair  market 

value  of 

option  to 

renew 

Parcel  No. 

Fair  market 

value  of 

14-month 

term 

Fair  market 

value  of 

option  to 

renew 

fl 

$62, 000 
185,000 
202,000 

$17,712 
52,856 
57,  684 

9-A 

315,000 

700 

12,000 

90,000 
200 

6 

&-B 

7 --- 

X. 

3,428 

Tract  No. 

Fair  market 
value 

Tract  No. 

Fair  market 
value 

A-lOO 

$275,  000 

1, 146.  000 

2,  830,  000 

30,000 

49,000 

A-108     

$122.  000 

A-101 - 

A-109     .-- 

195  000 

A-120 ,. 

22,000 
208,000 

A-106  

A-121 

Based  on  the  jury's  award  for  the  14-month  term,  the 
court  made  the  following  award  (12/14ths  less  abate- 
ment) for  the  extended  12-month  term  (R.  275)  : 

Parcel  No.  Amount 

5 $50,  928.  55 

6 151,  964.  24 

7 165,  928.  53 

9-A 258,  749.  92 

9-B 575.  00 

9-C  (less  that  portion  thereof  desig- 
nated Tract  A-119  in  the  fee  ac- 
quisition)        5,  980.  00 

X 9,  857. 14 

In  addition  to  the  awards  based  on  the  jury  verdicts, 
the  following  parcels  and  tracts  were  settled  by  stipu- 
lation (164  F.  Supp.  451,  460)  : 

Parcel  1,  term  taking  (same  property  as  Tract  A-lOO 

in  fee) —  $76,552.07 

Parcel  9-0,  term  taking 14,  880.  00 

Parcel  10-A,  term  taking  (Midway) 23,034.15 

Parcel  10-A,  term  taking  (Ace  Van) 1,  552.  85 

Tracts  A-110-119,  fee  taking 69,  300.  OO 

Tract  B-200,  fee  taking  (Ace  Van) 61,750.00 

Tract  B-201,  fee  taking  (Midway) 617,500.00 
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An  appeal  from  the  judgment  of  the  district  court 
was  taken  as  to  all  tracts  and  parcels  tried  before  the 
jury  except  Parcel  1,  Tract  A-lOO  (Building  8),  and 
Parcel  A-119  (part  of  the  railroad  spur  appurtenant 
to  Building  8).  Although  the  notice  of  appeal  men- 
tions Tract  A-lOO,  the  appellants  have  no  interest  in 
this  tract  (R.  301-302,  290). 

The  case  presented  to  the  jury 

While  appellants'  principal  point  is  that  the  jury 
was  confused,  their  brief  fails  completely,  we  believe? 
to  set  forth  a  statement  of  the  case  which  gives  any 
fair  summary  of  what  occurred  at  the  trial.  Almost 
every  paragraph  of  the  little  more  than  three  pages 
which,  according  to  the  index  of  the  brief,  is  the 
statement  of  the  case  required  by  Rule  18(2)  (c)  of 
this  Court,  contains  argumentative  charges  of  confu- 
sion. We  believe,  therefore,  that  a  rather  detailed 
statement  in  chronological  order  is  required.  In  test- 
ing the  validity  of  appellants'  claim  of  confusion 
it  should  be  borne  in  mind  that  the  evidence,  as  we 
relate  it,  was  presented  to  the  jury  in  a  period  from 
January  2  to  May  27,  1957,  with  some  recesses,  dur- 
ing which  the  jurors  would  naturally  develop  detailed 
knowledge  as  to  the  plant  and  its  surroundings. 

There  is  printed  in  the  record,  between  pages  364 
and  2197,  the  essential  case  presented  to  the  jury, 
with  cumulative  materials  eliminated  to  the  best  of 
counsel's  ability.  Insofar  as  pertinent  to  issues  other 
than  complexity  of  the  jury  case,  certain  portions  of 
the  record  between  the  above-mentioned  pages  contain 
matters  presented  outside  the  hearing  of  the  jury. 
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There  are  also  printed  in  Volume  VI  of  the  record 
those  exhibits  which  are  principally  summaries  of  the 
experts'  testimony  on  fair  market  value  of  the  prop- 
erty taken  and  comparable  sales  and  rentals. 

As  the  jury  was  being  chosen,  the  district  court  ex- 
plained the  general  nature  of  the  case  and  the  issues 
to  be  decided  (R.  364-375).  The  court  told  the  jury 
the  case  was  both  simple  and  complex.  It  was  sim- 
ple in  that  there  were  only  simple  issues  to  decide. 
Stated  generally,  the  issue  as  to  the  fee  taking  was 
"when  the  Government  took  the  entire  title  what  was 
the  fair  market  value  of  this  property  f  (R.  364). 
The  other  issue  was  the  fair  market  value  of  the  lease- 
hold which  the  Government  took.  "*  *  *  you  will 
have  to  decide  what  the  fair  market  value  of  the  14 
month  leasehold  was  and  the  fair  market  value  of  the 
option  to  renew"  (R.  365).  The  case  is  complicated 
"in  that  there  is  involved  a  large  piece  of  ground 
and  parts  of  a  large  industrial  plant,  large  build- 
ings and  equipment"  (R.  365).  The  district  court 
informed  the  jury  that  three  things  were  taken,  a 
lease  beginning  May  1,  1953,  for  14  months,  and  an 
option  to  renew  that  lease  from  year  to  year  until 
1958,  the  renewal  of  the  lease  for  the  second  year,, 
and  then  the  taking  of  the  fee  title  about  two  weeks 
before  the  second  term  expired  (R.  367).  "You  are 
not  to  be  concerned  with  the  apportionment  of  values 
which  you  may  place  on  certain  parcels  between  va- 
rious people  *  *  *,"  the  court  warned,  "your  function 
is  to  decide  what  the  particular  parcels  were 
worth  *  *  *"     (R.  367-368). 
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the  Comity  of  San  Diego,  viz,  Plant  2  or  Plancor  20, 
to  park  on  Parcel  lOA  (R.  390).  This  right  to  park 
free  of  charge  was  limited  to  6  a.m.  to  6  p.m.  Mondays 
through  Fridays,  and  ran  until  approximately  1962 
(R.  390).  The  parking  privilege  was  available  for 
3,000  cars  (R.  394).  Mr.  Burrill  stated  the  position  of 
the  defendants  that  the  highest  and  best  use  of  each 
parcel  was  as  part  of  a  unitized  airplane  manufactur- 
ing plant  (R.  -109).  Mr.  Burrill  pointed  out  that  there 
was  nothing  on  the  ground  at  the  plant  to  mark  the 
various  parcels,  or  to  designate  the  inplant  road  (R. 
410).  All  the  plant  area  not  covered  by  buildings  is 
surfaced  with  concrete  or  macadamized  pavement 
(R.  411). 

The  next  attorney  to  make  his  opening  statement 
for  the  defendants  was  Mr.  Janofsky,  representing 
Children's  Aid  Fomidation  and  Assemblies  of  God 
(R.  420).  Mr.  Janofsky  reiterated  the  buildings 
owned  by  his  clients  and  further  described  them  (R. 
421-427).  Mr.  Janofsky  stated  defendants'  position 
that  the  leases  of  portions  of  the  plant  made  to  Con- 
vair  prior  to  condenmation  were  among  the  best  evi- 
dence of  the  highest  and  best  use  of  this  property  (R. 
431).  The  defendants  also  intended  to  offer  the  leases 
to  support  their  figures  on  fair  market  rental  value 
(R.440). 

Mr.  Horton,  representing  the  former  owners  of 
Parcel  1,  Building  8,  the  drop  hanmier  buildmg,  made 
a  brief  opening  statement  (R.  441-444).  Mr.  Horton 
told  the  jury  that  his  client,  the  fee  owner,  was  not 
interested  in  the  leasehold  taking  because  that  taking 
was  a  matter  between  the  Govermnent  and  his  client's 
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tenant  (R.  442).  He  explained  the  nature  of  a  drop 
hammer  and  the  physical  condition  of  this  property 
(R.  442^43).  He  also  noted  the  railroad  siding  avail- 
able to  this  parcel  and  the  parking  privileges  (R.  443- 
444). 

Mr.  Moran,  representing  Convair,  and  Mr.  Archer, 
representing  Lyon  Van  and  Storage  which  was  leas- 
ing a  portion  of  Building  1  on  the  date  of  taking,  were 
not  allowed  as  lessees  to  be  heard  unless  the  other 
parties  were  not  adequately  presentmg  the  case  (R. 
399,444). 

The  opening  statement  for  the  Government  was 
made  by  Mr.  McPherson  (R.  446-482).  Mr.  McPher- 
son  first  concerned  himself  with  the  question  whether 
the  individual  parcels  taken  could  be  unitized  (R. 
451).  Mr.  McPherson  noted  that  the  original  plant 
contained  92.8  acres  and  had  50  structures,  although 
approximately  20  of  these  were  minor  structures  of  no 
consequence  (R.  451).  The  plant  was  designed  as  an 
auxiliary  to  Convair's  main  plant,  No.  1,  Plant  No.  2 
being  used  as  a  subassembly  or  parts  assembly  plant 
(R.  451-452).  Of  the  total  area  in  the  original  plant 
under  roof,  2,470,000  square  feet,  821,000  square  feet 
was  sold  to  the  County  of  San  Diego,  or  others,  or 
retained  by  the  Government,  while  Mr.  Carlstrom  re- 
ceived 1,649,000  square  feet  with  his  purchase  (R. 
454-455).  23.6  acres  of  the  original  plant  land  area 
was  in  the  parking  lot  (R.  452).  This  was  sold  to  the 
San  Diego  baseball  club,  with  parking  privileges  for 
not  to  exceed  3,000  cars  reserved  for  employees  of  any 
business  conducted  in  the  original  plant  for  a  period 
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of  15  years  (1962)  (R.  455^56).  Mr.  McPherson  de- 
scribed the  buildings  in  the  area  sold  to  Mr.  Carl- 
strom  (R.  456^59).  After  Mr.  Carlstrom  acquired 
the  property,  he  sold  Building  8  to  Gregory  Electric 
on  June  17,  1948  (R.  459).  On  December  27,  1952, 
Mr.  Carlstrom  made  an  outright  gift  of  Building  28, 
the  cafeteria  building,  to  Salvation  Army  (R.  461). 
Mr.  Carlstrom  also  made  a  series  of  partial  gift  trans- 
fers in  1951  to  the  Assemblies  of  God  of  Buildings  2, 
3  and  4  (R.  462).  Mr.  Carlstrom  made  complete  gifts 
of  Buildings  24  and  27  to  Children's  Aid  Foundation 
(R.  462).  An  important  feature  of  these  gifts  and 
partial  gift  and  sale  transactions  was  the  Easement 
Plan  Agreement  (R.  463).  Each  of  the  buildings  in 
the  plant  was  served  by  numerous  service  facilities, 
sewer  lines,  water  lines,  power  lines,  gas  line,  steam 
lines,  etc.  (R.  464) .  Around  each  of  the  buildings  con- 
veyed, Mr.  Carlstrom  reserved  to  himself  a  strip  of 
land  so  that  the  right  of  access  to  and  from  these 
buildings  was  very  limited  (R.  461^65).  The  Ease- 
ment Plan  Agreement  required  the  severance  by  As- 
semblies and  Salvation  Army,  after  they  got  Build- 
ing No.  1,  of  these  service  facilities  within  180  days 
after  demand  by  Mr.  Carlstrom  (R.  466-467).  Mr. 
McPherson  pointed  out  that  the  vehicular  overpass 
was  not  conveyed  to  Mr.  Carlstrom  except  as  to  the 
abutments  resting  on  his  land,  and  that  the  other 
abutment  was  on  land  of  the  United  States  (R.  469). 
The  court  interrupted  Mr.  McPherson 's  opening  state- 
ment when  he  mentioned  comparable  sales  and  leases 
to  explain  what  these  terms  meant  (R.  472).  Mr. 
McPherson  then  generally  discussed  comparable  sales 
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and  leases  (R.  473-477).  Mr.  McPherson  concluded 
with  general  remarks  on  highest  and  best  use  (R. 
478-482). 

At  the  conclusion  of  Mr.  McPherson's  opening 
statement,  the  district  court  elaborated  on  a  reference 
to  the  14-month  term  and  the  subsequent  12-month 
term.  Value  would  be  determined  by  the  jury  for  the 
14-month  tenn  and  the  option  to  renew.  The  12- 
month  term  would  then  be  ascertained  by  taking 
i%4ths  of  the  jury's  award  for  the  14-month  term 
(R.  482-485). 

Condition  of  property  on  May  1,  1953 

The  first  witness  called  by  the  appellants  was  John 
M.  Burlake  who  testified  as  to  the  condition  of  the 
condemned  property,  except  Parcel  1,  Building  8,  on 
May  1,  1953  (R.  486-669).  Mr.  Burlake  was  an  ap- 
praiser with  the  American  Appraisal  Company  and 
gave  the  usual  statement  of  qualifications^  (R.  486; 
Tr.  752-761).  Mr.  Burlake  was  familiar  with  and 
had  examined  in  great  detail  all  the  buildings  involved 
in  the  trial  except  Parcel  1,  Building  8  (R.  487).  Mr. 
Burlake  first  visited  the  property  in  the  fall  of  1952, 
and  later  in  May  1953  and  June  1955  (R.  487-491). 
Mr.  Burlake  gave  the  measurement  of  the  buildings 
and  described  the  grounds  outside  the  buildings  (R. 
495-505).  The  outside  area  was  generally  paved  with 
asphaltic  concrete  pavement  (R.  500).  On  the  east- 
erly side  of  the  property  was  a  standard  gauge  rail- 
road industrial  siding.     {Id,)     There  were  two  large 


^  Since  the  qualifications  of  expert  witnesses  are  not  at  issue 
on  this  appeal,  they  have  been  generally  omitted  from  the 
printed  record. 
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wooden  tanks  and  concrete  i^ump  houses  at  both  the 
north  and  south  end  of  the  plant  (R.  502-503).  There 
was  explained  in  great  detail  the  physical  characteris- 
tics of  the  three  large  buildings,  all  of  which  were 
similar  except  that  Building  3 A  was  annexed  to 
Building  3  (R.  506-549).  The  buildings  were  36  feet 
high  having  mezzanines  above  the  ground  jfloor  at 
the  side  of  the  buildings,  which  were  40  feet  wide,  and 
run  the  full  length  of  the  buildings  in  two  tiers  (R. 
507,  508,  520).  The  buildings  were  resting  on  large 
steel  piles,  with  a  reinforced  concrete  platform  poured 
on  top  (R.  511-513).  The  framing  of  the  buildings 
was  steel  and  had  a  "skin"  of  corrugated,  galvanized 
steel  (R.  517-519).  A  portion  of  Building  1  was 
closed  off  by  tenants  who  rented  part  of  the  building 
(R.  522).  A  series  of  doors  opens  up  the  end  of  the 
buildings  (R.  524).  Within  the  buildings  and  con- 
necting between  them  is  a  craneway  system  designed 
so  that  it  can  cover  in  one  run  all  the  way  from  the 
north  end  of  Building  3  to  the  south  end  of  Building 
1,  traversing  Building  2  in  the  process  (R.  525,  527). 
The  buildings  are  wired  with  numerous  electric  light- 
ing and  power  facilities  (R.  530-533).  Each  build- 
ing has  five  large  elevators  (R.  533).  Mr.  Burlake 
next  described  Building  7,  the  paint  shop,  which  was 
in  a  straight  line  with  the  three  main  assembly  build- 
ings previously  described  (R.  549-557).  It  was  sim- 
ilar in  basic  construction  and  design  with  the  other 
buildings  (R.  550).  Building  5,  the  utilities  building, 
is  located  north  of  Building  3  and  is  a  metol  clad  steel 
frame  building  similar  to  the  other  buildings  (R.  557- 
565).     The  equipment  in  Building  5  includes  three 
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steam  boilers  and  auxiliaries,  a  water  heater,  water 
softening  system,  vacuum  pump,  three  steam  pumps, 
cellar  drainer  pump,  two  air  compressors,  an  air  con- 
ditioning unit,  two  20  kilowatt  DC  motor  generators, 
and  to  the  north  of  the  building  are  six  10,000-gallon 
steel  underground  tanks  for  gasoline  and  diesel  oil 
(R.  561-564).  Building  4  is  a  two-story  steel  frame 
building  with  stuccoed  exterior  walls  (R.  572).  The 
interior  is  plaster.  There  are  continuous  rims  of  steel 
sash  windows,  and  the  floors  are  finished  with  asphalt 
tile  mostly  (R.  574-575).  The  next  buildings  de- 
scribed were  numbers  27  and  28,  the  cafeteria  build- 
ings which  were  practically  duplicates  of  each  other 
(R.  578-583).  These  buildings  were  not  built  on  steel 
piles  as  the  other  buildings  were  (R.  579).  They  were 
wood  framed  with  the  exterior  a  flat  sheet  asbestos 
siding  (R.  580).  The  interiors  of  the  buildings  were 
divided  into  serving,  kitchen  and  dining  areas  (R. 
581).  Building  28  contained  a  refrigerator  and  other 
cafeteria  equipment,  but  Building  27  did  not  and  was 
being  used  for  other  purposes  on  the  date  of  valuation 
(R.  581-583).  The  last  building  Mr.  Burlake  testified 
about  w^as  Building  24  (R.  583-586).  This  was  a  one- 
story  wood  frame  building  used  for  office  purposes. 
It  had  no  masonry  foundations  and  rested  on  mud 
sills  (R.  584).  Mr.  Burlake  then  described  the  vari- 
ous systems  found  in  the  yard  area,  sewer  lines,  air 
lines,  storm  drains,  telephone  lines,  oil  lines,  domestic 
water  system,  sprinkler  supply  system,  water  tanks, 
natural  gas  distribution  system,  fire  alarm  system, 
steam  lines,  electrical  distribution  system,  and  public 
address  system  (R.  586-608).    Mr.  Burlake  was  next 
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questioned  on  the  condition  of  the  various  buildings 
and  improvements  as  of  May  1,  1953  (R.  610-669). 
The  cross  and  redirect  examination  of  Mr.  Burlake 
is  not  printed  (Tr.  983-1022).  Cross-examination  is 
generally  not  included  in  the  printed  record  since  it 
is  by  its  nature  merely  elaboration  of  basic  informa- 
tion already  presented  to  the  jury. 

The  former  owners  of  Parcel  1,  Building  8,  called 
Bruce  Stallard  to  testify  on  the  physical  condition 
of  their  property  as  of  the  date  of  taking  (R.  669- 
670).  Since  these  defendants  are  not  parties  to  this 
appeal,  the  complete  account  of  the  testimony  is  not 
printed  (Tr.  1025-1054). 

The  United  States  called  John  E.  Hallock  as  its 
expert  witness  on  the  physical  condition  of  the  prop- 
erty as  of  May  1,  1953  (R.  671-1005).  Mr.  Hallock 
was  an  engineer  with  the  Donald  R.  Warren  Com- 
pany (R.  672).  The  witness'  qualifications  have  been 
omitted  (Tr.  1054-1060).  Mr.  Hallock  first  visited 
the  property  in  November  1953  (R.  673-674).  If 
Mr.  Hallock  were  asked  to  describe  the  structural 
elements  of  the  buildings,  how  they  were  put  to- 
gether, etc.,  it  would  be  approximately  the  same  as 
Mr.  Burlake 's  (R.  676).  This  was  also  true  of  Mr. 
Stallard 's  testimony  on  Parcel  1  (R.  677).  Mr.  Hal- 
lock determined  in  his  examination  of  the  property 
what  would  be  required  for  repairs  to  bring  it  up 
to  a  normal  standard  for  carrying  on  industrial  or 
commercial  work  in  these  buildings  (R.  677-678). 
To  illustrate  his  testimony  there  was  introduced  in 
evidence  a  series  of  photographs  showing  specific 
defects  in  the  property   (R.  688-690).     The  United 


19 

States  later  called  Henry  D.  Smith,  plant  engineer 
for  Convair  at  San  Diego,  who  testified  that  in  his 
opinion  the  photographs  represented  the  condition 
of  the  plant  on  May  1,  1953  (R.  713-714).  The 
condition  of  each  building  and  the  defects  found 
therein  were  itemized  by  Mr.  Hallock  as  follows: 
Building  1  (R.  690-722),  Building  2  (R.  722-730), 
Building  3  (R.  730-737),  Building  4  (R.  737-751), 
Building  5  (R.  751-758),  Building  7  (R.  758-765), 
Building  24  (R.  765-768),  Building  28  (R.  768-771), 
and  yard  paving  and  facilities  (R.  771-785).  Mr. 
Hallock  did  not  testify  on  either  Building  8  or  Build- 
ing 27  (R.  785).  While  covering  only  a  small  por- 
tion of  Mr.  Hallock's  testimony  on  condition  of  the 
plant,  the  following  are  typical  items:  In  Building  1 
there  were  in  excess  of  4,000  cases  of  broken  glass 
(R.  693).  The  interior  underside  of  the  roof  and 
the  whole  roof  structure  need  painting  to  prevent 
corrosion  (R.  697).  The  unit  heaters  which  heated 
the  buildings  had  been  severely  used  and  were  dam- 
aged (R.  705-706).  The  panels  for  the  electric  sys- 
tem were  damaged  or  missing  or  had  faulty  circuit 
breakers  in  some  instances  (R.  715-716).  In  Build- 
ing 2  the  underground  soil  and  waste  lines  and  the 
sewer  lines  under  the  floor  had  been  damaged  due  to 
settlement  of  the  soil,  as  was  true  of  Building  1 
(R.  728).  The  catwalk  over  the  roof  of  Building  3 
was  unsafe  and  needed  much  repair  and  painting 
(R.  733).  In  Building  4,  20,000  square  feet  of 
asphaltic  tile  was  "of  no  use  at  all"  (R.  737).  The 
ceiling  in  Building  4  had  sagged  down,  dropped  out 
or  was  in  waves   (R.  742).    Building  5,  the  power 
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questioned  on  the  condition  of  the  various  buildings 
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opinion  the  photographs  represented  the  condition 
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condition  of  each  building  and  the  defects  found 
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the  whole  roof  structure  need  painting  to  prevent 
corrosion  (R.  697).  The  unit  heaters  which  heated 
the  buildings  had  been  severely  used  and  were  dam- 
aged (R.  705-706).  The  panels  for  the  electric  sys- 
tem were  damaged  or  missing  or  had  faulty  circuit 
breakers  in  some  instances  (R.  715-716).  In  Build- 
ing 2  the  underground  soil  and  waste  lines  and  the 
sewer  lines  under  the  floor  had  been  damaged  due  to 
settlement  of  the  soil,  as  was  true  of  Building  1 
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or  was  in  waves   (R.  742).    Building  5,  the  power 
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plant,  was  in  fairly  good  condition  structurally,  but 
the  inertia  blocks  were  causing  trouble,  and  caused 
vibrations  to  a  great  extent  in  the  rest  of  the  build- 
ing (R.  751-752).  Partitions  in  Building  28  were 
gone  and  the  cement  floor  in  the  kitchen  area  was 
so  badly  pitted  that  it  was  not  conducive  to  cleanli- 
ness (R.  766).  In  the  yard  area  there  are  a  number 
of  places  where  the  paving  has  sunk  to  the  extent 
that  it  no  longer  drains  into  the  storm  drain  sys- 
tem (R.  772).  Several  parts  of  the  public  address 
system  were  missing  (R.  786). 

Mr.  Hallock  gave  his  opinion  of  the  aggregate  cost 
of  bringing  the  property  in  this  trial  to  a  condition 
where  it  would  be  usable  and  useful  for  industrial 
purposes.  The  total  of  his  estimated  cost  was  rounded 
out  to  $1,478,600  (R.  801-802).  The  court  gave  the 
jury  an  instruction  on  how  it  was  to  consider  this 
evidence,  pointing  out  that  it  was  not  evidence  of 
fair  market  value  (R.  802-809).  The  costs  of  re- 
habilitation were  merely  factors  which  a  willing  buyer 
and  a  willing  seller  might  consider.  It  was  for  the 
jury  to  decide  whether  those  dealing  in  the  market- 
place would  take  into  account  in  this  instance  the 
costs  to  put  the  property  in  a  usable,  suitable  condi- 
tion (R.  803).  Mr.  Hallock  was  cross-examined  at 
length  on  the  details  of  the  rehabilitation  costs  (R. 
809-1005).  There  was  a  breakdown  of  each  rehabili- 
tation item  by  building,  starting  at  page  840  of  the 
record  and  continuing  through  page  944.  A  slightly 
revised  summary  of  rehabilitation  costs  was  given  at 
the  conclusion  of  this  cross-examination  reaching  a 
grand  total   of  $1,383,800,   reduced  from  $1,478,600 


21 

he  testified  to  on  direct  examination  (R.  945-947). 
The  other  thing  covered  by  cross-examination  was 
Mr.  Hallock's  experience  and  background  (R.  809- 
812). 

Landowners'  evidence  on  term  taking 

The  following  witness  for  the  appellants  was  James 
H.  Van  Dyke  (R.  1005-1016).  Mr.  Van  Dyke  tes- 
tified that  in  his  opinion  the  portion  of  Plant  2  in 
this  trial  ''was  suitable  for  industrial  purposes,  in- 
cluding the  use  of  manufacture  of  airplane  parts,  air- 
craft components,  subassemblies  and  final  assemblies 
of  all  but  the  larger  aircraft"  (R.  1007).  The  sum- 
marization of  the  10  factors  on  which  Mr.  Van 
Dyke's  opinion  was  based  was  given  at  the  conclusion 
of  his  direct  examination  (R.  1009-1010).  These  in- 
cluded the  flexibility  of  production  areas,  ease  with 
which  the  space  could  be  utilized,  adequate  parking 
available,  adequate  inplant  feeding,  accessibility  of 
receiving  and  shipping  materials  and  products  manu- 
factured, good  circulation  between  the  buildings,  good 
storage  space  adjacent  to  the  production  areas,  well 
distributed  toilet  facilities,  adequate  office  space  and 
room  for  other  supporting  facilities,  and  excellent 
material  handling  facilities.  Mr.  Van  Dyke's  opinion 
was  based  only  on  the  areas  of  the  plant  here  at  issue 
except  Parcel  1,  Building  8  (R.  1010-1011).  The 
exclusion  of  Parcel  1,  and  the  area  now  owned  by 
the  County  and  the  United  States  to  the  north  of  the 
plant,  would  not  change  his  opinion.  These  areas 
would  be  desirable  but  not  absolutely  necessary  (R. 
1012-1013).    Most  of  Mr.  Van  Dyke's  testimony,  both 
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direct  and  cross,  has  been  excluded  from  the  printed 
record  (Tr.  1489-1642). 

The  court  followed  Mr.  Van  Dyke's  testimony  on 
the  highest  and  best  use  for  a  unitized  plant  with  a 
discussion  on  imitization  addressed  to  the  jury 
(R.  1016-1026).  The  court  summarized  the  diverse 
positions  of  the  defendants  that  there  was  a  reason- 
able probability  that  all  the  property  in  the  term 
taking  could  have  been  joined  in  a  imit,  and  the  Gov- 
ernment's position  that  the  property  being  split  into 
different  ownerships  it  was  not  reasonably  feasible  to 
unitize  it  (R.  1016-1017).  The  court  stated  that  it 
was  a  question  for  the  jury  to  determine  whether  this 
property  was  reasonably  susceptible  of  unitization  in 
the  immediately  foreseeable  future  after  Llay  1,  1953 
(R.  1017).  The  property  could  be  unitized  only  if  the 
various  owners,  without  the  power  of  eminent  domain, 
could  agree  and  pool  their  interests  (R.  1018). 

Gladys  Boyer  was  called  as  a  witness  by  the  appel- 
lant. Salvation  Army  (R.  1027-1029).  Brigadier 
Boyer  was  an  officer  of  the  Salvation  Army,  and  tes- 
tified that  at  no  time  had  the  Salvation  Army  con- 
sidered using  Building  28,  Parcel  X,  for  its  religious 
and  charitable  purposes.  F.  C.  Woodworth  was  called 
by  the  appellant.  Assemblies  of  God  (R.  1029-1031). 
Mr.  Woodworth  was  a  district  supervisor  with  As- 
semblies. Mr.  Woodworth  testified  that  Assemblies 
held  Parcels  5,  6  and  7  for  investment  or  income-pro- 
ducing purposes  rather  than  for  use  directly  in  its 
church  activities. 

The  first  real  estate  expert  to  testify  on  fair  market 
value  of  the  term  taking  for  the  appellants  was  John 
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N.  Sayer  (R.  1049-1337).  Mr.  Sayer's  qualifications 
appear  in  the  original  transcript  at  pp.  1914^1931. 
Mr.  Sayer  first  told  the  work  he  did  to  prepare  him- 
self to  form  an  opinion  of  the  rental  value  (R.  1049^ 
1078).  He  determined  the  nature  of  the  estate  taken 
(R.  1049).  The  physical  property  was  inspected 
(R.  1049-1050).  The  assessed  value  for  tax  purposes 
and  tax  rates,  including  the  possibilities  of  any 
changes,  was  investigated  (R.  1050).  Mr.  Sayer  se- 
cured information  on  other  sales  and  leases  in  the 
San  Diego  area  (R.  1050-1051).  He  formed  an  opin- 
ion of  supply  and  demand  for  the  uses  of  the  subject 
property  (R.  1051-1052).  The  location  of  the  sub- 
ject property  was  analyzed  relative  to  residential 
areas,  major  highways,  trackage  facilities  and  down- 
town San  Diego  (R.  1052).  The  physical  measure- 
ments of  the  individual  parcels,  buildings  and  open 
areas  were  measured  and  inserted  in  the  record  by 
stipulation  (R.  1052-1060).  Mr.  Sayer  secured  an 
inventory  of  the  items  to  be  included  in  the  appraisal 
(R.  1060-1061).  He  obtained  estimates  of  the  cost 
of  reproduction  of  the  property  as  of  May  1,  1953 
(R.  1061-1062).  Mr.  Sayer  discussed  "observed  de- 
preciation" and  "functional  depreciation"  and  ex- 
plained to  the  jury  what  he  meant  by  these  terms  (R. 
1063-1064).  Mr.  Sayer  ascertained  the  dates  on 
which  the  buildings  were  erected  and  their  remaining 
life  (R.  1065).  He  studied  a  report  by  Mr.  Van  Dyke 
on  the  functional  and  design  characteristics  of  the 
buildings  (R.  1065-1066).  Reports  of  the  San 
Diego  Chamber  of  Commerce  pertaining  to  their  econ- 
omy were  obtained  (R.  1066).     The  owners  and  ten- 
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ants  of  the  property  were  determined  (including  the 
purpose  for  which  the  owner  had  the  property)  and 
the  rentals  being  paid  (R.  1067-1068).  Mr.  Sayer 
secured  information  pertaining  to  parking  facilities 
available  (R.  1068).  At  this  point  there  was  intro- 
duced in  evidence  the  parking  agreement  between 
the  agencies  of  the  United  States  and  the  San  Diego 
baseball  club  relating  to  Parcel  lOA,  the  parking 
lot  across  Pacific  Highway  from  the  plant  (R.  1068- 
1078) .  The  court  explained  its  ruling  to  the  jury  that 
the  parking  agreement  allowing  3,000  cars  to  park 
between  6  a.m.  and  6  p.m.,  Mondays  through  Fridays, 
for  a  period  of  15  years  accrued  to  the  benefit  of  the 
entire  92  acres  in  Plancor  20,  of  which  the  46  acres  on 
trial  here  are  a  part.  "So  the  ruling  of  the  court  was 
that  the  property  shown  on  Exhibit  A  *  *  *  as 
part  of  its  value  has  the  benefits,  such  as  they  are, 
flowing  from  this  agreement,  Exhibit  7"  (R.  1077). 
The  provision  in  the  deed  was  read  to  the  jury  (R. 
1074:-1075).  As  a  result  of  his  studies,  Mr.  Sayer 
arrived  "at  certain  things  which  [he]  considered  or 
did  not  consider  *  *  *"  (R.  1078-1079).  He  took 
into  consideration  the  terms  and  conditions  of  the 
leasehold  estate  taken,  including  the  option  to  extend 
for  four  yearly  periods  (R.  1079) .  He  considered  the 
location  of  the  property  with  respect  to  downtown 
commercial  areas  and  residential  areas  (R.  1079- 
1080).  He  considered  the  accessibility  of  the  subject 
property  to  surrounding  streets,  highways,  and  free- 
ways (R.  1080).  A  detailed  discussion  of  this  access 
followed  (R.  1081-1096).  Mr.  Sayer  considered  the 
physical  facilities,  the  type,  size,  and  layout  of  the 
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improvements  and  the  fixed  building  equipment  (R. 
1096).  Leases  and  sales  of  other  properties  in  the 
San  Diego  area  were  considered,  with  various  de- 
grees of  weight  being  given  to  such  data  because  of 
lack  of  comparability  (R.  1097).  There  were  intro- 
duced in  evidence  by  the  defendants  pictures  of  vari- 
ous buildings  at  the  plant  (R.  1097-1105).  Mr.  Bur- 
rill  then  introduced  in  evidence  Exhibit  10,  a  map 
showing  comparable  sales  (R.  1104r-1105). 

At  this  point,  the  court  discussed  the  significance 
of  whether  the  property  could  be  unified  when  con- 
sidermg  w^hether  a  sale  was  comparable  or  incom- 
parable (R.  1105-1108).  It  was  the  defendants'  con- 
tention that  the  property  could  be  unitized,  with  over 
46  acres  of  land,  and  therefore  there  are  no  sales 
comparable  to  this  unit.  It  was  the  contention  of 
the  United  States  that  the  property  would  have  to  be 
sold  or  leased  as  parcels  or  buildings,  with  the  high- 
est and  best  use  of  some  of  the  large  buildings  being 
multiple  tenancies.  The  court  also  reminded  the  jury 
that  the  owner  was  entitled  to  the  highest  and  best 
use  of  which  the  property  was  susceptible  regardless 
of  actual  use  being  made  of  it. 

Mr.  Sayer  then  proceeded  to  list  the  leases  and  sales 
he  considered  in  arriving  at  fair  rental  value  for  the 
property  involved  in  this  trial  (R.  1108-1294).  The 
details  of  the  individual  leases  and  sales  will  not  be 
reviewed  in  this  statement.  Insofar  as  these  leases 
and  sales  were  admitted  in  evidence  for  the  jury's 
consideration,  they  are  summarized  in  two  exhibits. 
(See  R.  1887-1888.)  The  leases  considered  by  de- 
fendants' experts  and  applicable  to  the  leasehold  tak- 
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ing,  i.e.,  those  made  before  May  1,  1953,  together  with 
similar  leases  considered  by  plaintiff's  experts,  are  col- 
lected in  Exhibit  25-S  (R.  2160;  Tr.  3007-3008).  The 
sales  are  shown  on  Exhibit  57 '^  (R.  2168).  Prior  to 
the  trial,  the  Government  and  the  defendants  ex- 
changed data  on  the  transactions  their  experts  con- 
sidered (R.  1110).  On  Defendants'  Exhibit  10,  all 
the  transactions  were  listed  whether  they  were  origi- 
nally discovered  by  the  Government  or  by  the  defend- 
ants (R.  1110-1111).  Exhibit  10  covers  leases  and 
sales  not  only  in  the  term  taking  but  the  fee  taking 
as  well  (R.  1112).  Therefore  the  court  cautioned 
the  jury  that  May  1,  1953,  for  the  term,  and  June  16, 
1955,  for  the  fee,  are  cut-off  dates  and  transactions 
appearing  thereafter  cannot  be  considered  on  the  fair 
market  value  of  the  leasehold  or  fee  (R.  1113).  Mr. 
Sayer  then  identified  by  niunber  the  leases  he  had 
considered  for  the  term  taking  (R.  1114-1118).  He 
was  then  questioned  on  the  details  of  each  lease  (R. 
1118-1193).  Next  Mr.  Sayer  gave  the  list  mmibers 
and  details  of  the  sales  he  considered  (R.  1193-1223). 
At  this  point  the  court  informed  the  jury  that  as 
the  trial  progressed  it  would  try  to  give  the  jury 
some  tentative  instructions  so  they  would  know  what 
counsel  are  shooting  at  in  the  case  (R.  1223).  This 
instruction  was  in  connection  with  the  leases  between 
Convair  and  the  defendant-owners  of  certain  portions 
of  the  property  involved  (R.  1225).  If  these  leases 
were  free  market  transactions  they  could  be  consid- 

^  Sales  occurring  both  before  and  after  May  1,  1953,  are 
listed  on  this  exhibit.  The  witness  testified  as  to  which  of  the 
sales  originally  listed  on  Exhibit  10,  and  later  on  Exhibit  57, 
he  considered  (R.  1193-1201). 
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ered  by  the  jury  in  arriving  at  the  fair  market  value 
of  the  property  (R.  1226).    Whether  they  were  free 
market   transactions   was   a    question   for   the   jury. 
{Id.)     The  Government  contended  that  they  reflect 
an  increase  over  fair  rental  because  of  the  compelling 
necessity  of  the  Government  acting  through  its  con- 
tractor, Convair.    The  defendants  contend  this  is  not 
true.    The  general  rule  is  that  the  Government  should 
not  be  required  to  pay  for  value  which  the  Govern- 
ment itself  has  created.    A  distinction  must,  however, 
be  noted.    If,  because  of  the  Government's  activities  in 
and  around  San  Diego,  the  Navy  Base,  Air  Station, 
private  plants  doing  government  business,  etc.,  there 
has  been  a  general  increase  in  rental  and  land  values, 
then  to  the  extent  such  general  increase  is  reflected 
in  the  Convair  leases  the  Government  may  not  com- 
plain (R.  1226-1227).    If,  on  the  other  hand,  there  is 
an  increment  in  the  Convair  leases  caused  by  the  ne- 
cessity of  the  Government  acting  through  Convair  for 
facilities  of  the  particular  kind  and  in  the  particular 
area  close  to  Convair  Plant  No.  1,  then  such  incre- 
ment must  be  segregated  by  the  jury  and  not  con- 
sidered in  fair  market  value   (R.  1227).     The  court 
then  instructed  that  in  considering  capitalization  of 
rental  income  it  must  be  rental  that  could  be  expected 
over  a  sustained  period   (R.  1229).     The  jury  was 
instructed  to  keep  its  eyes  on  the  ultimate  issue,  fair 
market  value  (R.  1230).    Comparable  leases  as  to  the 
leasehold  taking  and  comparable  sales  as  to  the  fee 
taking  are  the  best  evidence  of  fair  market  value. 
The  court  then  noted  the  elements  of  comparability, 
distance  from  subject  property,   differences  in  size, 
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structure,  access,  date  of  the  transaction,  and  other 
common  sense  factors  (R.  1230-1231).  If  the  jury 
finds  there  are  no  comparable  sales  or  leases  it  may 
consider  other  matters  to  assist  it  in  arriving  at  fair 
market  value,  such  as  opinions  of  experts  and  reason- 
able capitalization  of  net  rental  income  if  the  jury  is 
convinced  that  such  rentals  would  have  continued  over 
a  reasonably  sustained  period  in  the  future  (R.  1231). 
Mr.  Sayer  then  resumed  with  testimony  that  he 
considered  the  leases  mentioned  earlier  not  directly 
comparable,  but  they  were  helpful  in  various  portions 
of  the  over-all  appraisal  (R.  1233).  Mr.  Sayer  then 
testified  on  the  various  lease  transactions  of  the  sub- 
ject property  between  Convair  and  the  owners  (R. 
1234-1294).'    Mr.  Sayer  stated  that  the  leases  C,  F, 

^  These  leases  are  as  follows : 

Lease  G,  Building  1,  total  area  211,000  square  feet;  term  59 
months  from  April  1,  1951,  to  February  28,  1956,  with  option 
to  cancel  March  31,  1954;  rental  $5,000  for  one  month,  $17,490 
for  34  months,  $16,600  for  24  months,  cancellation  bonus 
$95,000,  average  monthly  rental  for  full  term  of  80  per  square 
foot  of  leased  area  (R.  1237-1247). 

Lease  F,  Building  2,  entire  building;  lease  dated  January 
10,  1951,  and  amended  March  9,  1951;  original  term  of  lease 
24  months,  January  1,  1951,  to  December  31,  1952,  amended 
term  52  months  to  April  30,  1955;  option  to  cancel  April  30, 
1953;  rental  (as  amended)  $5,000  for  one  month,  $18,725  for 
five  months,  $23,000  for  12  months,  $30,300  for  10  months, 
$31,500  for  the  24-month  optional  term,  plus  real  estate  taxes, 
average  monthly  rental  for  full  term  of  6.90  per  square  foot  of 
leased  area  (R.  1247-1257). 

Lease  Z,  entire  Building  3  and  annex  (3A) ;  lease  dated 
January  10,  1951,  amended  February  8,  1951;  original  term 
28  months  to  April  30,  1953,  option  to  renew  for  24  months  to 
April  30,  1955;  January  10,  1951,  lease  superseded  another 
lease  of  portions  of  building  which  had  not  expired  (see  Ex- 
hibit  25-S,   R.    2160);    rental   for  the  firm  term   $15,056  per 
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L,  O  and  N  were,  as  a  group,  very  comparable  in  Ms 
opinion  to  the  property  being  tried  in  this  trial  (R. 
1293-1294). 

Mr.  Sayer  continued  with  the  other  factors  he  had 
considered  in  forming  his  opinion  of  the  fair  market 
rental  value  of  the  subject  property.  The  next  factor 
was  ownership  of  the  subject  parcels  with  their  size 
and  characteristics  with  the  thought  of  forming  an 
opinion  as  to  the  probability  of  unitization  (R.  1294^ 
1295).    At  this  point,  the  court  interrupted  to  advise 

month,  optional  term  $34,237.50  per  month  plus  real  estate 
taxes,  average  monthly  rental  for  full  term  of  5.60  per  square 
foot  of  leased  area  (R.  1260-1265). 

Lease  M,  58,500  square  feet  of  Building  4,  the  office  build- 
ing; lease  dated  February  8,  1951;  term  of  59  months  April  1, 
1951,  to  February  28,  1956,  with  option  to  cancel  March  31, 
1954;  for  the  first  36  months  the  rental  averages  $11,196  per 
month,  for  the  optional  tenn  $10,822.50  per  month,  cancella- 
tion bonus  $65,000,  average  monthly  rental  for  full  term  18.90 
per  square  foot  of  leased  area  (R.  1277-1281). 

Lease  A,  the  utility  building,  Building  5;  lease  dated  Janu- 
ary 10,  1951,  superseded  a  prior  lease  which  had  not  yet  ex- 
pired, amended  February  8,  1951;  original  term  28  months  to 
April  30,  1953,  option  to  renew  for  24  months  to  April  30, 
1955;  rental  $1,500  per  month  (R.  1266-1269). 

Lease  O^  entire  Building  7;  lease  dated  October  10,  1951; 
term  of  59  months  October  1,  1951,  to  August  31,  1956,  with 
option  to  cancel  September  30,  1954;  average  rental  over  first 
36  months  $5,147,  cancellation  bonus  $15,900,  last  23  months 
optional  term  at  $5,300  per  month,  average  monthly  rental  for 
full  term  11.10  per  square  foot  of  leased  area  (R.  1269-1276). 

Lease  Q^  3,000  square  feet  of  Building  24;  lease  dated  De- 
cember 1,  1952,  terminated  earlier  lease  which  had  not  expired; 
term  of  nine  months  cancellable  on  30  days'  notice  after  May 
31,  1953;  rental  $600  per  month  (R.  1283-1286). 

L^ease  T-2,  6,000  square  feet  of  vacant  land  for  a  term  of 
one  year  from  January  1,  1953,  to  December  31,  1953,  rental 
$250  per  month  (R.  1825-1286). 
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the  jury  that  since  unitization  was  a  question  for  the 
jury  to  decide,  it  would  not  let  the  expert  witnesses 
testify  to  their  ultimate  conclusion  on  unitization.  The 
jury  was  entitled  to  hear  all  the  facts  and  then  make 
its  decision  without  being  told  what  the  expert's 
opinion  is  (R.  1295-1296).  Mr.  Sayer  considered  the 
availability  of  free  parking  for  nine  years  after  the 
date  of  taking  (R.  1296).  Real  estate  taxes  were  con- 
sidered (R.  1298).  The  cost  of  being  a  comparable 
facility  and  the  depreciated  reproduction  cost  were 
considered  also  (R.  1299). 

Mr.  Sayer  was  next  asked  his  opinion  of  the  highest 
and  best  use  of  the  subject  properties  (R.  1300).  The 
United  States  objected  to  this  witness  giving  his 
opinion  because  there  was  nothing  in  the  record  to 
show  whether  there  was  a  reasonable  probability  of 
the  individual  parcels  being  unitized,  and  no  testimony 
at  all  on  the  highest  and  best  use  factors  relating  to 
separately  owned  parcels  (R.  1300-1301).  The  court 
ruled  there  was  no  magic  in  the  order  of  proof  and 
that  the  expert  could  give  his  opinions  and  then  his 
reasons  (R.  1302).  The  jury  then  left  the  courtroom 
for  argument  of  counsel  (R.  1303).  At  the  resumption 
of  the  jury  hearings  the  court  ruled  that  the  question 
of  unitization  is  a  question  of  fact  for  the  jury  to 
determine.  {Id.)  Mr.  Sayer  then  gave  his  opinion  that 
the  highest  and  best  use  of  the  subject  parcels  is  for 
industrial  use,  including  manufacturing,  assembling 
and  related  activities  (R.  1304).  Mr.  Sayer 's  opinion 
of  the  fair  market  rental  value  for  the  14-month  term 
was  given  (R.  1305-1326).  The  testimony  was  broken 
down  by  total  rental,  parking  rights  and  value  of  the 
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option  to  renew.  The  figures  will  not  be  given  here,  as 
they  are  repeated  in  tabular  form  in  Appendix  A, 
attached  to  appellants'  brief.  The  testimony  was  sum- 
marized for  the  jury  in  Defendants'  Exhibit  No.  28 
(R.  2162). 

Mr.  Sayer  concluded  his  direct  testimony  by  giving 
the  reasons  for  the  values  which  he  had  expressed 
(R.  1326-1336).  Prospective  tenants  would  weigh 
the  cost  of  reproducing  or  replacing  a  facility  against 
rental  cost  of  an  existing  property  (R.  1327).  The 
terms  of  the  taking  are  favorable  to  the  tenant,  giving 
him  the  option  to  renew  (R.  1327).  The  subject  land 
has  substantial  plottage  value  because  of  the  improb- 
ability of  assembling  another  tract  of  43  acres  so 
close  to  downtown  San  Diego  (R.  1327-1328).  The 
size  and  design  of  the  facilities  of  Buildings  1,  2,  3, 
5,  and  7  are  adequate  to  meet  the  demands  of  utiliza- 
tion of  this  property  for  its  highest  and  best  use 
(R.  1328).  Mr.  Sayer,  on  whether  the  several  par- 
cels could  be  unitized,  considered  that  there  were  only 
four  owners,  that  the  property  was  designed  to  be 
used  as  a  single  property,  that  prior  to  May  1,  1953, 
the  property  had  already  been  substantially  unitized, 
that  the  maximum  use  of  the  utility  system — the 
craneway,  rail  facilities,  yard  and  dock  areas,  power- 
plant  and  standby  water  tanks — could  be  had  by 
unitization,  that  an  advantage  would  accrue  to  the 
owners  by  leasing  to  a  single  tenant,  and  that  other 
properties  equally  complex  have  within  his  experi- 
ence been  unitized  (R.  1328-1332).  The  parking  fa- 
cilities available  without  cost  enhance  the  rental  value 
(R.  1332).    Mr.  Sayer  considered  the  real  estate  taxes, 
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and  stated  that  there  is  no  tax  protection  clause  in  the 
lease  (R.  1332).  Mr.  Sayer  was  permitted  to  give, 
over  the  objection  of  the  United  States,  the  assessed 
value  of  the  property  and  the  amount  of  taxes  indi- 
cated thereby  (R.  1333-1334).  Mr.  Sayer  consid- 
ered that  the  Government  had  the  right  to  approve  or 
disapprove  each  of  the  leases  of  the  subject  property 
(R.  1335).  The  rentals  being  paid  imder  leases  C,  F, 
L  and  O  of  approximately  8  cents  for  ground  floor 
area  and  4  cents  for  mezzanine  area  compare  favor- 
ably with  Mr.  Sayer's  conclusions  of  7  cents  and  314 
cents  respectively  (R.  1335-1336).  The  cross  and 
redirect  examinations  appear  in  the  original  tran- 
script at  pp.  2444-2633. 

The  next  witness  called  on  behalf  of  the  appellants 
was  real  estate  expert  Ewart  Goodwin  (R.  1337-1364). 
Mr.  Goodwin's  testimony  followed  the  same  format 
as  Mr.  Sayer's.  He  gave  his  qualifications,  his  ac- 
quaintance with  the  property,  the  studies  he  made  to 
prepare  his  appraisal,  and  the  factors  he  considered 
in  arriving  at  his  opinion.  Since  the  testimony  was 
largely  cumulative  it  has  been  omitted  from  the 
printed  record  (Tr.  2635-2696).  Mr.  Goodwin  then 
testified  that  in  his  opinion  the  highest  and  best 
use  of  the  subject  property  is  for  industry  and  man- 
ufacturing, including  manufacture  of  small  aircraft 
parts,  assembly  or  manufacture  of  pleasure  boats, 
furniture,  and  any  sheet  metal  parts,  and  that  the 
property  was  satisfactory  not  only  for  manufac- 
turers of  air  frames  such  as  Convair,  but  also  Rohr, 
Solar  and  Ryan  in  the  San  Diego  area  (R.  1337). 
Mr.  Goodwin  gave  his  reasons  for  his  opinion  of  the 


33 

highest  and  best  use  (R.  1338).  These  included  that 
the  design  of  the  buildings  was  desirable  for  the  par- 
ticular purposes,  that  anyone  using  the  buildings  for 
this  purpose  would  want  a  labor  pool,  including  engi- 
neers, which  is  available  in  the  San  Diego  area,  that 
San  Diego  offers  many  "fringe  benefits"  to  induce 
workers  to  come  to  this  area,  and  that  the  "stretch- 
out" program  of  the  United  States  adopted  in  1952 
and  1953  resulted  in  a  stability  in  the  aircraft  indus- 
try not  previously  known,  and  it  had  a  basic  effect  on 
the  entire  industry  of  the  United  States  (R.  1338). 
Mr.  Goodwin  gave  his  opinion  of  the  fair  market 
rental  value  for  the  14-month  term  (R.  1338-1353). 
These  figures  were  summarized  for  the  jury  in  De- 
fendants' Exhibit  #29  (R.  2163).  A  resume  for  this 
Court  is  given  in  Appendix  A  of  appellants'  brief. 
Mr.  Goodwin  continued  his  testimony  with  the  reasons 
for  the  opinions  of  market  value  just  expressed  (R. 
1354-1364).  The  property  was  ideal  in  shape  and 
layout,  lying  between  the  Santa  Fe  Railroad  and 
Pacific  Highway  (R.  1354).  There  was  a  good  rela- 
tionship between  land  and  buildings,  1,075,000  square 
feet  of  land  covered  in  buildings  with  a  surromiding 
734,000  square  feet  of  vacant  land  area  (R.  1354). 
The  plant  has  "particularly  desirable  access  for  a 
property  located  on  a  high  traffic  street  such  as  Pacific 
Highway  "  (R.  1357) .  The  pedestrian  overpass  and  the 
vehicular  overpass  to  the  south  were  considered  (R. 
1357-1358).  The  property  was  located  four  miles 
northwest  of  Fifth  and  Broadway  in  downtown  San 
Diego  (R.  1358).  Industrial  employment  in  San 
Diego  was  50  per  cent  greater  in  May,  1953  than  in 
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1950  (R.  1358-1359).  There  was  a  labor  pool  in  San 
Diego,  with  an  adequate  supply  of  skilled  workers, 
especially  in  metal  work  (R.  1359).  At  the  date  of 
taking  there  was  very  little  close-in  industrial  land 
available  (R.  1359).  Mr.  Goodwin  considered  the 
amount  of  penalty  rent  or  bonus  rent  that  should  be 
paid  for  the  option  to  cancel  (R.  1360).  The  various 
sales  and  leases  were  not  comparable,  "worthy  of  com- 
parison on  the  one  hand ;  but,  on  the  other  hand,  *  *  * 
they  were  capable  of  comparison  in  some  respects" 
(R.  1361-1362).  Because  of  the  shortage  of  warehouse 
space  a  manufacturer  would  be  justified  in  renting 
the  entire  property  because  there  were  many  users  for 
portions  of  the  property  with  whom  he  could  share 
the  rent  burden  (R.  1362).  San  Diego  enjoyed  a 
growth  between  1946  and  1953,  with  economic  com- 
ponents such  as  retail  sales,  building  permits,  electric 
power  sales  and  manufacturing  employment,  indicat- 
ing veiy  firm  business  conditions  (R.  1364).  The 
cross  and  redirect  examinations  are  not  given  in  the 
printed  record  (Tr.  2747-2818). 

David  F.  Culver,  another  real  estate  expert,  was 
called  for  the  appellants  following  Mr.  GoodAvin  (R. 
1364^1381).  Again  the  printed  record  is  limited  to  the 
highest  and  best  use  and  value  opinions  and  the  rea- 
sons therefor.  The  qualifications  and  preparations  for 
the  appraisal  are  omitted  (Tr.  2835-2864).  Mr.  Culver 
found  the  highest  and  best  use  of  the  property  to  be 
for  industrial  uses,  that  is,  assembly,  subassembly  or 
general  manufacturing  (R.  1364-1365).  Mr.  Culver 
then  stated  his  opinion  of  fair  market  value  for  the 
14-month  term  (R.  1365-1376).    The  figures  were  pre- 
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served  for  the  jury  in  Defendants'  Exhibit  #30  (R. 
2164).  They  are  also  included  in  Appendix  A  of 
appellants'  brief.  The  reasons  for  the  market  value 
which  Mr.  Culver  expressed  were  the  tremendous 
growth  in  population  and  very  substantial  industrial 
development  in  the  San  Diego  area  (R.  1376).  This 
substantiated  his  opinion  that  there  was  a  demand 
for  industrial  properties  in  the  area.  The  property 
being  46  acres  in  size,  rather  than  a  smaller  area,  was 
important  (R.  1376).  It  was  important  that  there 
were  approximately  1,500,000  square  feet  of  "building 
areas"  (floor  space)  on  the  property  (R.  1377).  The 
buildings  were  in  fair  to  good  condition  on  May  1, 
1953.  The  trackage  available  was  important  for  this 
type  of  property.  It  was  important  that  ownership 
was  largely  concentrated  in  two  owners  (R.  1377). 
Mr.  Culver  considered  whether  the  owners  were  on 
friendly  terms  and  the  fact  that  from  1951  to  May 
1953  the  major  portion  of  the  plant  had  been  unitized. 
The  Convair  leases  were  important.  The  access  he 
found  important,  the  fact  that  the  property  has  access 
to  a  service  road  paralleling  Highway  101,  and  has 
adequate  access  in  the  southerly  direction  from  Rose- 
crans  Street,  and  also  a  two-way  access  to  the  south 
from  Washington  Street  (R.  1378).  Adequate  park- 
ing facilities  were  available  and  parking  rights  run- 
ning with  the  occupant  or  owner  or  lessee  of  the 
subject  property.  The  term  of  the  leases,  14  months, 
was  for  a  period  considerably  less  than  would  be  the 
normal  practice.  The  fact  that  the  lessee  had  the 
option  to  renew  at  the  same  rental  was  important  to 
Mr.  Culver.    Mr.  Culver  had  information  on  a  number 
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of  sales  and  leases  but  did  not  consider  any  of  these 
transactions  directly  comparable  to  the  subject  prop- 
erty with  the  exception  of  the  leases  of  this  property 
from  1951  to  1953  (R.  1378-1379).  Mr.  Culver  consid- 
ered the  things  that  might  be  brought  out  in  negotia- 
tions between  the  owner  and  a  prospective  lessee. 
These  included  the  taxes,  certain  charges  to  manage- 
ment, vacancies,  reasonable  upkeep  and  repair,  interest 
charges  "contributable"  to  the  land  and  improvement 
values,  depreciation,  and  the  parking  value  (R.  1379- 
1380) .  Another  consideration  that  w^ould  be  given  sub- 
stantial weight  was  what  he  w^ould  have  to  pay  if  he 
had  the  owner  construct  a  new  building  (R.  1380). 
Also,  the  lessee  would  consider  how  much  it  would  cost 
to  build  a  new  plant  himself  (R.  1380).  The  cross  and 
redirect  examinations  have  been  omitted  (Tr.  2885- 
2943). 

The  final  witness  on  the  term  taking  for  the  appel- 
lants was  Charles  B.  Shattuck  (R.  1381-1422).  Mr. 
Shattuck's  qualifications,  knowledge  of  the  subject 
property  and  what  he  considered  in  making  his  ap- 
praisal are  not  printed  (Tr.  2949-2969).  His  testi- 
mony is,  for  present  purposes,  substantially  the  same 
as  the  earlier  experts  (R.  1382).  Mr.  Shattuck's 
opinion  of  fair  market  rental  value  was  illustrated 
for  the  jury  on  Defendants'  Exhibit  #24  (R.  1385- 
1400).  It  is  also  included  in  the  appendix  to  appel- 
lants' brief.  This  being  the  first  exhibit  giving  a  sum- 
mation of  the  expert's  testimony,  the  ones  previously 
referred  to  being  introduced  later  in  the  case,  the  court 
instructed  the  jury  on  their  use  (R.  1385-1386;  Ex- 
hibit #24  is  found  at  R.  2150).     The  summations 
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They  were  to  assist  the  jury  later  in  the  jury  room 
in  refreshing  their  recollection  of  the  testimony,  and 
so  the  jury  could  make  comparisons  of  the  testimony 
of  the  various  experts.  Mr.  Shattuck  then  gave  the 
reasons  in  support  of  the  opinion  of  fair  market  value 
he  had  just  given  (R.  1401-1422). 

Although  none  of  the  cross-examination  of  Mr. 
Shattuck  has  been  printed  (Tr.  3031-3109),  there  is 
one  feature  which  must  be  noted.  In  accordance  with 
the  district  court's  ruling  that  expert  witnesses  must 
be  prepared  to  testify  to  the  value  of  the  parcels  on 
a  segregated  or  unitized  basis,  Mr.  Shattuck  was  asked 
on  cross-examination  for  his  figures  on  a  segregated 
basis  (Tr.  3079-3090).  The  summation  of  this  testi- 
mony is  found  in  Defendants'  Exhibit  #26  (R.  2161). 

The  above  record  concludes  the  case  for  the  defend- 
ants on  the  term  taking.  There  follows  the  case  pre- 
sented by  the  United  States. 

Government  evidence  on  term  taking 

The  first  witness  for  the  United  States  was  Robert 
B.  Watts,  vice  president  and  general  counsel  of  the 
Convair  Division,  San  Diego,  of  General  Dynamics 
Corporation  (R.  1423-1507).  Since  1949,  Mr.  Watts 
has  been  the  officer  whose  duty  it  was  to  negotiate  for 
the  acquisition  and  disposal  of  real  estate  (R.  1423- 
1424) .  There  had  been  made  for  Mr.  Watts  a  tabula- 
tion of  military  contracts  by  fiscal  years  from  1947  to 
1953  which  were  performed  by  Convair  at  San  Diego 
(R.  1424).    This  tabulation  was  introduced  as  Plain- 
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tiff's  Exhibit  J,  which  was  received  in  evidence  for 
the  limited  purpose  of  illustrating  the  witness'  testi- 
mony (R.  1425,  1451).  The  exhibit  showed  the  type 
of  contract,  cost  plus  fixed  fee,  fixed  price,  etc.,  the 
description,  i.e.,  broad  subject  matter  of  the  contract 
such  as  B-36  components.  The  exhibit  showed 
whether  Convair  was  prime  or  subcontractor,  the  pur- 
chase order  number,  the  ''go-ahead  date",  the  date  of 
the  definitive  contract,  the  contract  number,  and  the 
fiscal  years  in  which  the  contract  was  active  (R.  1444— 
1451).  Mr.  Watts  testified  as  to  the  niunber  of  mili- 
tary contracts  which  were  active  during  each  fiscal 
year,  1948  through  1953  (R.  1454-1455).  The  court 
struck  the  answer  as  to  1953  because  the  witness  did 
not  know  how  many  were  active  before  May  1  (R. 
1455).  Mr.  Watts  then  described  in  chronological 
order  the  lease  negotiations  for  use  of  space  in  Con- 
vair Plant  #2,  excluding  Building  1.  There  were  five 
leases  in  the  pre-Korea  category  (R.  1456-1459). 
There  was  no  manufacture  of  commercial  planes  at 
San  Diego  between  August  1949  and  March  1951  (R. 
1458).  A  lease  was  made  in  May  1950  on  the  eve  of 
the  Korean  War  (R.  1459-1461).  Other  leases  fol- 
lowed the  outbreak  of  the  Korean  War  (R.  1461- 
1470).  In  this  testimony  Mr.  Watts  related  the  mili- 
tary contracts  which  necessitated  the  various  leases. 
At  one  point,  Mr.  Carlstrom  refused  to  lease  any  more 
space  to  Convair  because  he  wanted  to  develop  mul- 
tiple tenancies  of  his  buildings,  and  if  there  came  a 
time  when  Convair  no  longer  needed  the  property  he 
would  get  the  whole  thing  back  at  one  time  (R.  1463- 
1464).    Mr.  Watts,  needing  the  space  for  the  military 
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contracts,  told  Mr.  Caiistrom  that  he  was  prepared  to 
have  the  property  condemned  by  the  Air  Force  if 
necessary  (R.  1464).  Mr.  Carlstrom's  terms  involved 
increased  rentals  (R.  1464).  Having  advised  the  Air 
Force  of  the  terms,  Mr.  Watts  proceeded  to  accept, 
''because  I  had  to.  We  had  to  have  the  space"  (R. 
1464).  Mr.  Watts  gave  the  terms  as  revised  and  the 
history  of  Convair's  contract  for  the  F-102  fighter 
plane,  and  told  about  the  termination  of  leases  in 
April  1953  in  preparation  for  the  condemnation  of 
Plant  #2  (R.  1464^1472).  The  direct  examination  of 
Mr.  Watts  was  concluded  with  a  recital  of  the  me- 
chanics by  which  the  United  States  reimbursed  Con- 
vair  for  the  rentals  paid  by  Convair  (R.  1473-1475). 
On  cross-examination,  Mr.  Watts  was  questioned  on 
whether  some  of  the  Convair  leases  made  in  1950  were 
for  storage  space  instead  of  production  area  (R.  1475- 
1483).  He  was  then  examined  on  what  commercial 
planes  had  been  built  by  Convair  during  the  period  of 
these  leases  (R.  1484-1489).  They  had  built  the  ''240" 
commercial  airliner  in  the  period  prior  to  August  1949 
(R.  1487).  In  March  1951  they  started  work  on  a 
new  commercial  plane,  the  "340",  and  finished  the  first 
model  about  a  year  later.  {Id.)  During  the  year 
1950  only  about  5%  of  their  total  work  was  commer- 
cial, that  "small  percentage  represented  by  any  mis- 
cellaneous parts  manufacture  which  was  going  on  at 
that  time"  (R.  1488).  There  was  further  explanation 
on  the  cross-examination  of  how  the  Grovemment  re- 
imbursed Convair  for  the  rentals  paid  at  Plant  #2 
(R.  1488-1495).  All  rentals  paid  were  placed  in  an 
"overhead"  account,  and  allocated  on  the  basis  of  di- 
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rect  labor  dollars  expended  on  the  several  contracts 
(R.  1490).  Mr.  Watts  was  also  cross-examined  on 
the  amount  of  control  which  the  Government  exercised 
over  Convair's  operations  (R.  1495-1501).  While 
the  Government  before  awarding  a  contract  would 
make  sure  the  contractor  had  adequate  facilities,  it 
did  not  specify  that  it  must  be  performed  in  a  par- 
ticular building  (R.  1500-1501). 

On  redirect,  Mr.  Watts  testified  that  all  but  about 
5%  of  the  rents  paid  in  1950  by  Convair  were  reim- 
bursed by  the  Government.  For  all  the  years  in  this 
general  area  1951,  1952,  etc.,  85%  or  more  of  the 
rentals  paid  were  reimbursed  by  the  Government  (R. 
1501-1503). 

After  Mr.  Watts  had  finished,  the  court  summarized 
for  the  jury  what  the  contentions  of  the  parties  w^ould 
be  with  respect  to  this  testimony  (R.  1503-1507).  The 
court  explained  the  position  of  the  Government  that 
the  Convair  leases  were  not  free  and  open  market 
transactions,  and  that  the  leases  were  based  on  the 
necessity  of  the  Government  for  these  particular  facil- 
ities. On  the  other  hand,  the  defendants  would  con- 
tend that  Convair  was  an  independent  contractor,  and 
that  there  was  no  direct  agency  between  the  activities 
of  Convair  and  the  Government. 

C.  W.  Carlstrom  was  called  by  the  Government 
under  Rule  43(b)  as  a  hostile  witness.  Mr.  Carl- 
strom testified  that  he  acquired  the  property  here  in 
question  from  War  Assets  Administration  on  May  4, 
1948,  for  $1,050,000  (R.  1507).  Mr.  Carlstrom  was 
also  asked  about  the  efforts  he  made  to  sell  or  lease 
the  property,  the  gross  yield  he  received  from  it,  and 
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the  statements  that  Mr.  Carlstrom  had  made  in  1951 
when  he  petitioned  to  have  tax  assessments  on  this 
property  reduced  (R.  1508-1509). 

The  first  real  estate  expert  to  testify  for  the  Gov- 
ernment on  the  term  taking  was  John  Cotton  (R. 
1509-1605).  Mr.  Cotton's  qualifications  are  not 
printed  (Tr.  3322-3331).  Mr.  Cotton  testified  on  the 
things  he  did  to  acquaint  himself  with  the  property. 
He  inspected  the  properties  (R.  1511).  He  deter- 
mined the  nature  of  the  estate  taken.  He  interviewed 
Mr.  Carlstrom.  The  contractor  who  originally  con- 
structed the  plant  was  interviewed  (R.  1512).  The 
manner  and  extent  of  the  taking  of  the  access  for 
Highway  101  were  determined.  Mr.  Cotton  secured 
information  on  the  nature  of  the  parking  agreement 
on  the  baseball  club  property.  He  studied  the  neigh- 
borhood. He  procured  information  on  the  original 
92.8  acres  which  originally  comprised  Convair  Plant 
No.  2  with  its  2,441,236  square  feet  of  building  space, 
and  information  regarding  the  735,000  square  feet  of 
building  space  that  had  been  sold  to  the  County  (R. 
1513).  Mr.  Cotton  checked  on  the  industrially  zoned 
property,  and  the  amount  of  property  available  at  the 
date  of  valuation  (R.  1514).  He  reviewed  property 
and  business  trends  in  San  Diego  (R.  151^1515). 
Mr.  Cotton  checked  to  see  if  there  were  any  poten- 
tial large  space  users  in  the  area,  and  whether  Rohr 
Aircraft  Co.,  Solar  Aircraft  Co.  or  Ryan  Aircraft  Co. 
had  any  interest  in  acquiring  space  at  the  subject 
property  prior  to  May  1,  1953  (R.  1516).  He  studied 
leases  on  other  industrially  zoned  property  (R.  1516- 
1517).    Mr.  Cotton  agreed  with  Mr.  Burlake  as  to  the 
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structures  present  on  the  property  and  with  Mr.  Hal- 
lock  as  to  their  condition  (R.  1518-1520). 

Mr.  Cotton  continued  with  the  factors  he  consid- 
ered in  formulating  his  opinion  of  highest  and  best 
use  and  fair  market  value  (R.  1520-1581).  Mr.  Cot- 
ton considered  the  individual  parcels  in  relation  to 
each  other  and  in  relation  to  other  property  in  the 
neighborhood  (R.  1520-1521).  Mr.  Cotton  explained 
the  ingress  and  egress  which  each  building  had  (R. 
1522-1527).  He  contrasted  the  new  industrial  build- 
ings being  built  in  the  area  with  these  buildings  (R. 
1527-1529).  The  several  ownerships  of  the  subject 
parcels  and  the  various  leasehold  occupancies  were 
considered  for  the  probability  of  unitization  of  the 
subject  properties  (R.  1529-1530).  The  highest  and 
best  use  of  the  property  individually  and  unitized 
was  considered.  Mr.  Cotton  considered  the  single  pur- 
pose construction  of  the  subject  properties  in  their 
initial  design  when  they  had  been  part  of  a  unitized 
auxiliary  plant,  and  made  comparisons  with  other 
single  purpose  properties  occupied  for  other  than 
their  originally  intended  purpose  (R.  1531).  Mr. 
Cotton  found  the  present  property  unique,  especially 
in  the  three  immense  buildings  which  are  not  equaled 
in  San  Diego  except  in  Convair  Plant  No.  1  (R. 
1532).  It  was  found  that  Plant  #2  was  located  near 
San  Diego  Municipal  Airport,  yet  large  manufactur- 
ing plants  producing  aircraft  have  located  not  nearby 
an  airport  but  upon  an  airfield  (R.  1534).  There  was 
no  way  this  plant  could  be  integrated  with  use  of 
space  on  an  airfield  except  in  connection  with  Con- 
vair Plant  #1.    During  the  time  Mr.  Carlstrom  was 
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offering  the  plant  for  rent  Rohr  Aircraft,  as  to  some 
portion  of  the  buildings,  considered  it,  but  leased 
property  elsewhere  (R.  1535).  Ryan  Aircraft  and 
Solar  Aircraft  knew  of  its  availability  but  had  no  use 
for  it.  Convair  itself  had  no  need  for  the  property 
for  any  commercial  operation  and  its  expanded  use 
was  necessitated  only  by  its  urgent  needs  in  defense 
contracts.  There  was  consequently  no  demand  for 
this  property  as  an  integrated  plant  (R.  1535).  This 
was  on  the  theory  of  unity  of  ownership  between 
Carlstrom,  Assemblies  and  Salvation  Army  (R.  1536). 
But  on  investigation  it  was  found  that  the  convey- 
ances between  the  parties  as  to  easement  plans  appear 
to  place  the  parties  at  arm's  length  positions. 

Mr.  Cotton  considered  the  manner  in  which  an 
owner-investor  could  utilize  the  property  in  leasing  it 
for  multiple  occupancy  of  the  kind  and  size  more  pre- 
dominant in  San  Diego  (R.  1538).  Mr.  Cotton  then 
testified  on  the  leases  which  he  considered  comparable, 
all  of  which  are  contained  on  Exhibit  25  (R.  1540- 
1564,  2160).  Mr.  Cotton  also  testified  on  certain 
leases  he  did  not  consider  comparable  (R.  1564-1567). 
There  were  introduced  in  evidence  certain  easement 
agreements  concerning  the  utility  services,  sewer, 
water  and  storm  lines,  electrical  conduit,  steam  pipe, 
gas  pipe,  etc.,  to  be  furnished  to  the  individual  parcels 
(R.  1567-1580).  Mr.  Carlstrom  reserved  the  fee  in- 
terest in  the  main  lines,  pipe,  conduits,  etc.  (R.  1573). 
Mr.  Carlstrom  granted  a  nonexclusive  right  to  use  the 
railroad  siding  (R.  1574).  Mr.  Carlstrom  also  grant- 
ed easements  25  feet  in  width  from  the  building  to  the 
nearest  public  street  (R.  1574).    If  at  any  time  Mr. 
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Carlstrom  should  require,  the  grantee  will  immediately 
at  its  own  expense  sever  all  utility  services  facilities 
and  install  separate  independent  systems  (R.  1575). 
While  the  agreement  read  in  the  record  related  to 
Building  No.  2,  those  relating  to  Buildings  3  and  4 
were  generally  the  same  (R.  1576,  1569).  A  similar 
agreement  relating  to  Building  28  was  also  read  (R. 
1578-1580). 

Mr.  Cotton  then  gave  his  highest  and  best  use  for 
the  property  (R.  1581-1583).  In  his  opinion  this 
would  be  as  follows : 

Parcel  9A  (Buildings  1,  5,  7,  24  and  27)— 
industrial  use,  with  emphasis  upon  multiple 
use  for  warehousing,  mercantile  distribution, 
light  manufacturing,  and  possible  limited  com- 
mercial use  of  Pacific  Highway  frontage. 

Parcel  No.  5  (Building  4) — office  space  for 
occupancies  not  requiring  proximity  to  the  cen- 
tral business  district. 

Parcel  No.  6  (Building  2) — industrial 
occupancy. 

Parcel  No.  7  (Buildings  3  and  3 A) — indus- 
trial use  with  emphasis  on  warehousing,  mer- 
cantile distribution,  multiple  occupancy  for 
light  manufacturing  purposes. 

Parcel  X  (Building  28) — limited  commercial 
or  light  industrial  purposes. 

Parcel  9B  (Vacant  land) — light  industrial 
use  such  as  contractor's  office  and  yard. 

Parcel  9C  (railroad  spur) — carloading  pur- 
poses in  connection  with  adjoining  property. 

The  property  would  not  have  a  higher  or  better  use 
even  if  there  was  a  reasonable  probability  of  unitiza- 
tion (R.  1583).     Mr.  Cotton  then  gave  his  opinion  of 


fair  market  value  for  the  14-month  term  taking  (R. 
1586-1590).  This  information  was  summarized  for 
the  jury  in  Plaintiff's  Exhibit  R  (R.  2191).  It  is 
also  included  in  the  appendix  of  appellants'  brief. 
There  was  a  subsequent  correction  as  to  the  value  of 
Parcel  No.  6,  Building  2,  because  after  Mr.  Cotton  had 
testified  the  court  ruled  if  Assemblies  should  be  forced 
under  the  easement  agreement  to  sever  utility  services 
they  would  have  a  way  of  necessity  to  bring  in  new 
services  from  the  outside  (R.  1646-1655). 

Mr.  Cotton  then  gave  the  reasons  which  prompted 
his  determination  of  highest  and  best  use  and  fair 
market  value  (R.  1590-1605).  Parcel  9 A  enjoyed 
complete  freedom  of  access  to  both  sides  of  the  inplant 
road,  to  the  pedestrian  overpass  crossing  Pacific  High- 
way, to  the  outer  highway  and  frontage  road,  to  the 
ingress  from  the  north  from  Rosecrans  Street,  and 
the  ingress  and  egress  from  the  south  by  way  of  the 
55-foot  easement  to  Washington  Street  subject  only 
to  the  prospect  of  using  some  of  that  55  feet  for 
widening  Pacific  Highway  (R.  1590-1591).  Build- 
ings 2,  3  and  4  had  only  limited  access  (R.  1591). 
Building  28  had  good  access.  The  parking  rights 
were  valuable  for  the  pro  rata  portion  of  each  parcel 
to  park  3,000  cars  for  limited  daytime  periods  (R. 
1592) .  Another  reason  for  his  valuation  is  the  central 
supply  system  of  utilities  other  than  electricity  and 
the  burdens  upon  the  several  parcels  other  than  9A, 
9B  and  9C  (R.  1594) .  There  was  a  leveling  off  in  the 
spring  of  1953  of  the  uptrend  in  San  Diego's  econ- 
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omy  which  had  followed  the  Korean  War  (R.  1594- 
1595).  Mr.  Cotton  then  discussed  the  individual  par- 
cels and  the  several  buildings  separately  (R.  1595- 
1605).  The  cross-examination  of  Mr.  Cotton  is  not 
printed  (Tr.  3470-3556). 

During  the  weekend  recess  after  Friday,  March  1, 
1957,  Mr.  Burrill,  of  the  firm  of  Hill,  Farrer  &  Bur- 
rill,  representing  Salvation  Army  and  Mr.  Carlstrom, 
died.  A  recess  was  granted  while  defendants  could 
arrange  for  substitution  of  counsel.  Mr.  Albert  J. 
Day  and  Mr.  John  N.  McLaurin  replaced  Mr.  Burrill 
for  Hill,  Farrer  &  Burrill.  In  addition,  the  firm  of 
Luce,  Forward,  Kunzel  &  Scripps,  represented  by 
James  L.  Focht,  Jr.,  was  associated  on  behalf  of  Mr. 
Carlstrom  (Tr.  3347-3351).  Court  reopened  without 
objection  on  March  21,  1957,  and  the  court  explained 
to  the  jury  the  substitution  of  counsel  (Tr.  3369- 
3371). 

The  second  real  estate  expert  who  testified  for  the 
Government  on  the  term  taking  was  Fred  B.  Mitchell. 
Mr.  Mitchell's  statement  of  his  qualifications  is  not 
printed  (Tr.  3557-3569).  Nor  are  the  following  parts 
of  his  testimony :  his  acquaintance  with  the  property ; 
studies  he  made  to  prepare  himself  for  making  an 
appraisal  (Tr.  3592-3609)  ;  and  the  comparable  leases, 
which  are  included  in  Exhibit  25  (Tr.  3609-3627;  R. 
2160).  Mr.  Mitchell  then  recited  the  factors  he  con- 
sidered in  arriving  at  his  opinions  of  highest  and 
best  use  and  fair  market  value  (R.  1606-1616).  These 
included  the  approaching  end  of  the  Korean  War 
in  April  1953,  the  limited  parking  rights,  the  attitude 
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of  business  toward  buildings  built  at  another  time 
and  for  a  specific  purpose,  the  remoteness  of  finding 
an  occupant  who  could  utilize  an  entire  building,  and 
the  cost  of  adjusting  the  buildings  to  the  needs  of 
users  (R.  1606-1609).  Mr.  Mitchell  discussed  the  at- 
tributes of  specific  buildings  (R.  1608-1616).  The 
highest  and  best  uses  for  the  several  parcels  were  as 
follows : 

Parcel  9A  (Buildings  1,  5,  7,  24  and  27)  — 
light  industrial  use,  some  commercial  value  in- 
cluding automol^ile  parking  (R.  1618). 

Parcel  5  (Building  4) — light  industrial  use 
which  would  include   offices    (R.   1618). 

Parcel  6  (Building  2) — light  industrial  or 
manufacturing  use  (R.  1618). 

Parcel  7  (Building  3) — light  industrial  or 
manufacturing  use    (R.   1618). 

Parcel  X  (Building  28) — commercial  or  light 
industrial  (R.  1619). 

Parcel  9B  (vacant  land) — light  industrial 
use  (R.  1619). 

Parcel  9C  (spur  tracks) — railroad  use  (R. 
1619). 

The  direct  examination  continued  with  the  reasons 
for  the  highest  and  best  use  assigned  to  each  parcel 
(R.  1619-1622).  Among  the  reasons  recited  were  the 
limited  access  these  buildings  had  to  a  public  street, 
the  dimensions  of  the  buildings,  the  multiple  uses  in 
relation  to  parking,  and  the  fact  that  the  buildings 
were  designed  at  a  different  time  for  a  specific  need. 
The  probability  of  unitization  was  then  discussed.  Mr. 
Mitchell  did  not  think  the  separate  parcels  would  have 
a  higher  use  on  a  unitized  basis  because  of  the  size 
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of  an  employer  who  could  use  the  whole  plant  and  the 
tendency  toward  modem  type  buildings  designed  for 
a  specific  purpose  rather  than  adapting  old  buildings 
(R.  1621-1622).  Mr.  Mitchell  concluded  with  his  fair 
market  value  (R.  1622-1627).  These  were  summar- 
ized for  the  jury  on  Plaintiff's  Exhibit  S  (R.  2192). 
The  values  are  also  included  in  the  appendix  of  ap- 
pellants' brief.  The  cross  and  redirect  examination 
of  Mr.  Mitchell  is  not  printed  (Tr.  3660-3797). 

The  district  court  instructed  the  jury  that  the  pe- 
titions for  reduction  of  tax  assessments  were  only 
admissible  against  defendant  Carlstrom  and,  in  some 
instances,  Assemblies  of  God.  The  court  pointed  out 
that  the  exhibits  relating  to  the  year  1948  and,  to  a 
lesser  extent,  1951,  might  also  be  considered  too  re- 
mote. Also,  when  they  speak  of  the  assessed  value, 
it  is  usually  no  more  than  25%  to  40%  of  actual  value. 
The  court  had  the  clerk  write  on  Exhibits  N  and  O, 
"As  to  Carlstrom  and  Assemblies  only"  and  on  P  and 
Q  "admitted  as  to  Carlstrom  only"  (R.  1629-1636)'. 
Certain  portions  of  these  petitions  were  read  into  the 
transcript  but  have  not  been  printed  (Tr.  3880- 
3929).  Mr.  Carlstrom  was  recalled  under  Rule  43(b) 
and  testified  that  he  made  no  substantial  repairs  to 
the  property  after  he  had  signed  Exhibit  P,  the  pe- 
tition relating  to  1948   (Tr.  3929-3930). 

The  final  real  estate  expert  for  the  Government  on 
the  term  taking  was  Roy  C.  Seeley  (R.  1636-1646). 
Mr.  Seeley's  qualifications,  the  preparations  he  made, 
and   the   factors   he   considered,   combined  with  the 
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reasons  for  his  opinions,  have  not  been  printed  here 
(Tr.  3933-3978).  Mr.  Seeley  gave  his  opinion  of  the 
highest  and  best  use  of  each  parcel.  This  was  com- 
mercial and  light  industrial  (R.  1636-1637).  Mr. 
Seeley  then  gave  his  opinion  of  fair  market  value 
for  the  term  taking  (R.  1638-1646).  These  values 
were  summarized  for  the  jury  on  Plaintiff's  Exhibit 
U  (R.  2193).  They  are  also  contained  in  the  appen- 
dix of  appellants'  brief.  The  cross-examination  of 
Mr.  Seeley  has  been  omitted  from  this  record   (Tr. 

3994-4115). 

The  fee  taking 

In  the  fee  taking,  the  property  was  divided  into 
^Hracts"  rather  than  "parcels".  This  was  merely  a 
device  for  convenience  to  separate  the  term  taking 
from  the  fee  taking.  Counsel  were  allowed  to  make 
separate  opening  statements  for  the  fee  taking.  The 
first  was  by  Mr.  Janofsky  representing  Assemblies 
of  God  and  Children's  Aid  Foundation  (R.  1655- 
1677).  This  third  phase  of  the  case  is  to  value  the 
fee  title  as  of  June  16,  1955,  in  the  condition  in  which 
the  property  was  in  May  1953  (R.  1656).  In  common 
parlance  the  fee  title  is  the  absolute  ownership  of  the 
property  (R.  1657).  Mr.  Janofsky  then  pointed  out 
the  tracts  on  Exhibit  Y,  and  explained  the  ownership 
of  each,  as  follows  (R.  1657-1666)  : 
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Owner 

Tract 

Building 

Business  Properties,  Inc 

A-lOO 

8  (drop  hammer  building). 

1  (large  manufacturing  building). 

2  (large  manufacturing  building),  3  and 
3 A  (large  manufacturing  buildings), 
4    (office    building),    28    (cafeteria 
building). 

(Vacant  land). 

24  (office  or  security  building) . 

Salvation  Army 

A-101 

Assemblies 

A-102 --. -  . 

Disputed  between  Assemblies, 

A-106 - 

Salvation  Army,  and  Convair. 
Children's  Aid  Foundation 

A-107 

Salvation  Army 

A-108 

27  (cafeteria  or  woodworking  building). 
7  (PaintShop). 

Carlstrom  _ 

A-109       

14/20  Assemblies 

A-120 

6/20  Salvation  Army ... 

A-121 

2  north  watertanks  and   Building  6 

Carlstrom.-  -. 

A-110  adjoins  A-109 

A-111  adjoins  A-101 

A-112  to  118  adjoin  A- 
102. 

A-119  adjoins  A-lOO 

B-201- 

(utility  building). 

Salvation  Army 

Assemblies  

Railroad  spur  tracks. 

Business  properties       - 

Parking  privileges  appurtenant 

Parking  lot. 

to  above  property. 

During  the  above  recital  with  respect  to  tracts  in 
divided  ownership,  the  court  explained  again  to  the 
jury  that  they  merely  had  to  return  the  verdict  for 
the  parcels  or  tracts,  and  were  not  concerned  with 
individual  interests  therein  (R.  1661-1662).  Mr. 
Janofsky  gave  the  jury  a  detailed  account  of  the 
transfers  of  property  from  Mr.  Carlstrom  to  Assem- 
blies of  God,  Salvation  Army  and  Children's  Aid 
Foimdation  subsequent  to  May  1,  1953  (R.  1667- 
1671).  Mr.  Janofsky  mentioned  that  "the  jury's 
first  and  the  jury's  only  problem  is  to  determine  the 
market  value  of  the  fee  title  of  each  tract  of  land 
which  is  shown  on  Exhibit  v  *  *  *"  (R.  1671).  He 
explained  what  was  meant  by  "highest  and  best  use", 
* 'there  is  nothing  mysterious  about  it."  (7^.)  It  was 
contended  that  the  evidence  would  show  that  the  high- 
est and  best  use  would  be  for  each  tract  to  be  used  in 
combination  with  the  other  tracts  (R.  1671-1672). 
Mr.  Janofsky  concluded  with  the  contention  of  Assem- 
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blies  on  the  values  of  their  various  tracts  (R.  1675- 
1677). 

The  next  opening  statement  was  by  Mr.  McLaurin 
on  behalf  of  Salvation  Army  (R.  1677-1685).  Mr. 
McLaurin  expected  to  show  that  Tract  No.  A-101 
(Building  #1)  was  transferred  from  Mr.  Carlstrom 
to  the  Salvation  Army  in  April  1954  for  $750,000  and 
^'That  $2,000,000  was  by  way  of  a  charitable  gift 
*  *  *"  (R.  1680).  This  statement  was  made  over 
the  objection  of  the  United  States.  The  witnesses 
presented  by  Mr.  McLaurin  would  give  the  investiga- 
tions they  made,  the  factors  they  considered,  and  the 
reasons  they  have  for  forming  an  opinion  of  fair  mar- 
ket value  (R.  1682).  Some  of  the  reasons  were  then 
noted  (R.  1683-1684).  Finally,  he  stated  the  fair 
market  value  he  expected  to  prove  (R.  1685). 

Mr.  Focht  gave  a  brief  opening  statement  for  Mr. 
Carlstrom  (R.  1686-1689).  Mr.  Focht  noted  that  Mr. 
Carlstrom  had  transferred  the  properties  to  '^selective 
charities",  some  by  sale,  some  by  ''outright  gift"  and 
''some  apparently  was  a  combination  of  the  two",  so 
that  he  retained  only  Building  #7  (Tract  A-109). 

Mr.  Horton  opened  for  Business  Properties,  which 
owned  Tract  No.  A-lOO,  improved  by  the  drop  ham- 
mer building  (R.  1689-1692).  This  tract  is  not  in  the 
appeal. 

The  opening  statement  for  the  United  States  was 
by  Mr.  McPherson  (R.  1692-1704).  Mr.  McPherson 
touched  upon  the  tracts  being  valued  without  regard 
to  ownership,  that  the  property  was  to  be  valued  as 
of  June  16,  1955,  in  the  condition  it  was  in  on  May  1, 
1953,  comparable  sales,  the  limitations  of  the  parking 
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agreement,  the  problems  of  access  to  the  plant,  the 
fact  that  there  must  be  a  demand  for  the  property 
for  the  highest  and  best  use  as  well  as  mere  adaptabil- 
ity, and  the  fair  market  value  which  the  Government 
expected  to  show  from  all  the  tracts. 

Landowners'  evidence  on  fee  taking 

On  the  fee  taking,  the  first  witness  for  the  appel- 
lants was  John  N.  Sayer  (R.  1704-1821).  Mr.  Sayer 
recounted  the  things  he  did  to  prepare  himself  to  tes- 
tify, some  of  which  have  not  been  printed  (Tr.  4309- 
4322).  Mr.  Sayer  gave  the  leases  made  between  May 
1,  1953,  and  June  16,  1955,  that  he  considered  (R. 
1704-1737).  The  testimony  on  these  leases  was  pre- 
served for  the  jury  on  Exhibit  #33  (R.  1718-1722, 
2167).  In  explaining  Exhibit  33,  and  the  other  ex- 
hibits listing  comparable  sales  and  leases,  the  court  in- 
terpolated that  it  had  required  the  experts  for  the 
Government  and  the  landowners  to  exchange  lists.  On 
the  compilation  of  these  lists.  Exhibit  25  (leases)  and 
57  (sales),  the  fact  that  the  Government  did  not  know 
of  a  sale  or  lease  is  indicated  by  a  blank  in  the  Gov- 
ernment's exhibit  niunber.  The  fact  that  the  land- 
owners did  not  know  of  a  sale  is  indicated  by  a  paren- 
thesis aroimd  the  landowners'  exhibit  number.  The 
court  explained  this  was  purely  a  matter  of  mechanics 
from  which  no  inference  was  to  be  drawn  (R.  1712- 
1722,  2160,  2168). 

There  were  extended  arguments  out  of  the  presence 
of  the  jury  on  various  subjects.  When  the  jury  re- 
turned, the  court  made  these  announcements  to  them. 
Relating  to  access  roads,  there  was  a  dispute  as  to  the 
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ownership  of  and  the  right  to  use  a  piece  of  ground  23 
feet  by  80  feet  in  the  extension  of  Washington  Street. 
Undoubtedly  the  matter  would  be  eventually  cleared 
up,  but  for  the  present  there  is  some  uncertainty  about 
it  (R.  1745-1749).  Next,  on  access  from  Rosecrans 
Street  from  the  North,  there  was  introduced  in  evi- 
dence Exhibit  V-1,  which  illustrated  the  width  of  that 
street.  It  was  12  and  a  fraction  feet  at  its  narrowest 
point  (R.  1749-1753).  The  court  ruled  that  leases  be- 
tween Mr.  Carlstrom  and  Convair  after  January  1, 
1951,  with  one  exception,  were  not  to  be  considered  as 
comparables  by  the  jury.  Exhibit  25  was  to  be  al- 
tered to  indicate  the  excluded  leases.  "It  is  not  your 
business  why  the  court  rules,  but  the  court  ruled  that 
they  were  not  free  and  open  market  transactions  be- 
cause of  the  compulsion  testified  to  by  Mr.  Watts  and 
testified  to  by  Mr.  Carlstrom"  (R.  1754).  Finally 
the  court  instructed  that  on  the  interplant  road,  after 
it  left  the  vehicular  overpass  and  went  down  to  Wash- 
ington Street,  an  easement  90  feet  wide  had  been  given 
by  the  United  States  for  roadway  purposes  during  its 
former  ownership  of  which  35  feet  was  added  to 
Pacific  Coast  Highway,  and  the  remaining  55  feet  was 
given  to  the  City  of  San  Diego  for  roadway  purposes 
(R.  1755-1756). 

The  examination  of  Mr.  Sayer  continued  with  sales 
he  had  considered  in  connection  with  the  fee  valua- 
tion (R.  1757-1793).  Before  he  started  on  these  sales, 
there  was  introduced  in  evidence  Exhibit  57,  the  com- 
posite of  both  the  Government's  and  the  landowners' 
comparable  sales,  and  it  was  explained  to  the  jury 
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(R.  1757-1765).  The  court  instructed  the  jury  not  to 
be  perturbed  because  there  was  a  gap  in  the  exhibit 
numbers.  Some  of  the  exhibits  were  in  evidence  be- 
fore the  court  only.  Eventually  the  Clerk  would  make 
up  a  list  of  exhibits  before  the  jury  so  they  would  have 
all  they  were  supposed  to  (R.  1758).  Mr.  Sayer  testi- 
fied generally  on  the  sales,  and  previously  on  the  leases 
that  he  did  not  consider  them  comparable  to  subject 
property  on  a  unitized  basis. 

The  court  announced  to  the  jury  that  Parcel 
9-C  of  the  term  taking  and  Tracts  A-110,  111,  112, 
113,  114,  115,  116,  117,  118  and  119  of  the  fee  taking, 
all  pertaining  to  the  railroad  spur  tracks,  had  been 
settled  and  withdrawn  from  the  consideration  of  the 
jury  (R.  1793-1794). 

Mr.  Sayer  continued  with  an  explanation  of  his 
capitalization  of  income  study  (R.  1795-1798).  He 
also  made  a  "cost  analysis"  of  the  subject  property, 
or  a  "depreciated  reproduction  cost  estimate"  (R. 
1798-1803).  Mr.  Sayer  gave  his  opinion  of  the  high- 
est and  best  use  of  the  subject  property  as  of  June 
16,  1955.  This  w^as  for  industrial  use,  including  man- 
ufacturing, assembling  or  related  acti^dties  (R.  1803). 
The  opinions  of  fair  market  value  followed  (R.  1805- 
1811).  This  opinion  testimony  was  summarized  for 
the  jury  on  Exhibit  58  (R.  2170).  Mr.  Sayer  con- 
cluded his  direct  examination  with  the  reasons  for 
his  opinions  (R.  1811-1813).  These  were  the  cost 
of  reproduction  new  less  depreciation  as  of  the  date 
of  taking,  the  plottage  value  of  the  lands,  the  parking 
facilities  available  for  81  months  after  the  date  of 
valuation,   and  the  analysis  of  the  three   basic  ap- 


55 

proaches  to  value.  On  cross-examination  Mr.  Sayer 
testified  that  he  considered  all  three  basic  approaches 
to  valuation.  He  thought  depreciated  replacement 
cost  analysis  the  most  proper  approach,  the  income 
approach  being  more  proper  for  office  buildings, 
apartments,  etc.  (R.  1820-1821).  Depreciated  repro- 
duction cost  should  be  given  much  more  consideration 
than  any  other  factor  in  his  opinion  (R.  1821) .  For  the 
most  part,  the  cross  and  redirect  examination  of  Mr. 
Sayer  has  not  been  printed  (Tr.  4721-4802).  His 
opinions  of  fair  market  value  on  a  segregated  basis 
appear  on  Exhibit  59,  however  (R.  2171). 

The  next  real  estate  expert  for  the  appellants  was 
Ewart  Goodwin  (R.  1822-1848).  The  testimony  of 
Mr.  Goodwin  on  his  additional  qualifications,  the  gen- 
eral recital  of  studies  he  had  made  to  prepare  him- 
self, lists  of  specific  sales  of  vacant  lands,^  and  his 
opinion  that  sales  of  improved  properties  were  not 
comparable  have  been  omitted  from  the  printed  rec- 
ord (Tr.  4856-4894).  Mr.  Goodwin  then  turned  to 
the  reasons  for  the  values  he  ascribed  to  the  subject 
property.  He  discussed  the  economic  picture  in  San 
Diego  in  1955  (R.  1822-1824).  He  found  that  500,000 
square  feet  of  warehouse  and  manufacturing  had  been 
built  or  was  planned  in  1953,  1954  and  1955  (R. 
1824).  A  well-informed  person  would  be  interested 
in  the  subject  property  because  of  its  ideal  location, 
because  of  what  it  would  cost  to  build  a  similar  fa- 
cility elsewhere  and  because  of  the  advantages  of  San 
Diego  (R.  1825).  Within  San  Diego,  the  plant  locale 
had  very  good  highway  connections  to  all  parts  of 

^  These  sales  are  included  in  Exhibit  57,  R.  2168. 
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the  area  (R.  1826-1827).  The  access  to  the  plant 
itself  from  the  neighboring  streets  and  railroad  was 
better  than  other  industrial  properties  (R.  1827- 
1830).  In  forming  his  opinion  of  fair  market  value, 
the  size  of  the  buildings,  the  zoning  of  the  property, 
original  purpose  of  the  buildings  and  their  age  were 
considered  (R.  1830).  There  was  ''an  evident  de- 
mand for  industrial  property  in  San  Diego"  (R. 
1831).  It  was  generally  known  that  there  was  a 
shortage  of  land  for  property  that  was  zoned  or 
improved  for  industry.  Mr.  Goodwin  cited  exam- 
ples of  expansion  by  other  aircraft  plants  around 
the  nation  (R.  1831-1832).  He  noted  the  difaculty 
because  of  the  Dispersal  Program  of  getting  a  cer- 
tificate of  necessity  for  tax  purposes  to  build  new 
plants  within  300  miles  of  the  Pacific  (R.  1833-1834). 
Mr.  Goodwin  discussed  the  reproduction  cost  new 
less  depreciation,  and  concluded  that  any  well- 
informed  person  would  be  very  interested  in  a  prop- 
erty he  could  buy  for  its  reproduction  cost  less  a 
fair  depreciation  (R.  1834-1838).  Mr.  Goodwin  con- 
sidered various  factors  relative  to  the  reasonable 
probability  of  unitization  (R.  1838-1839).  The  high- 
est and  best  use  of  the  property  in  his  opinion  was 
industrial  and  manufacturing,  including  the  manu- 
facture of  small  aircraft,  aircraft  parts,  pleasure  boat 
and  other  uses  that  might  involve  metal  work  (R. 
1840).  Mr.  Goodwin  then  gave  his  opinion  of  fair 
market  value  (R.  1840-1848).  This  was  summarized- 
for  the  jury  in  Exhibit  60  (R.  2172).  These  values 
are  also  included  in  the  summary  in  appellants'  brief. 
Mr.  Goodwin's  testimony  on  cross  and  redirect  exam- 
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ination  has  not  been  included  in  the  printed  record 
(Tr.  4926-5008).  The  testimony  on  the  fair  market 
vahie  of  the  subject  property  on  a  non-unitized  basis 
is  summarized  in  Exhibit  61  (R.  2173). 

The  third  real  estate  expert  for  the  appellants  was 
David  F.  Culver  (R.  1849-1868).  The  studies  he 
made,  following  the  same  general  pattern  as  the  other 
witnesses,  has  been  omitted  (Tr.  5009-5023).  Mr. 
Culver  gave  his  opinion  on  highest  and  best  use:  in- 
dustrial, large  assembly  or  subassembly  of  parts,  heavy 
manufacturing  (R.  1849).  He  then  gave  his  opinion 
of  fair  market  value  on  a  unitized  basis  (R.  1850- 
1857).  This  was  preserved  for  the  jury  on  Exhibit 
63  (R.  2175).  Mr.  Culver  next  gave  the  reasons  for 
his  opinion  of  fair  market  value.  He  considered  the 
factors  relating  to  unitization,  that  the  tracts  were 
tied  together  by  common  utility  systems,  that  the 
owners  held  the  buildings  for  investment  purposes  and 
that  Salvation  Army  and  Assemblies  of  God  owned 
about  90%  of  the  total  area  (R.  1858).  The  location 
was  excellent,  being  on  Highway  101.  The  property 
had  unique  plottage  qualities.  Nothing  of  the  same 
size  was  available  in  the  vicinity.  The  buildings  were 
adaptable  for  the  uses  he  ascribed  (R.  1859).  The 
trackage  was  important.  It  had  unusual  access  from 
Rosecrans  Street,  Washington  Boulevard  and  High- 
way 101.  The  parking  rights  were  important  (R. 
1860-1862).  Mr.  Culver  did  not  consider  any  of  the 
sales  directly  comparable  (R.  1862-1864).  He  found 
that  improved  industrial  properties  in  the  San  Diego 
area  had  been  selling  at  or  above  the  depreciated 
replacement  cost  (R.  1865-1866).    On  cross  examina- 
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tion,  Mr.  Culver  stated  that  he  used  neither  the  repro- 
duction, capitalization  nor  comparable  sales  method 
directly  to  determine  fair  market  value,  but  he  used 
them  to  check  his  opinions  (R.  1867-1869).  Most  of 
the  cross-examination  has  not  been  included  in  the 
printed  record  (Tr.  5048-5060).  His  testimony  on 
the  fee  value  on  a  segregated  basis  was  summarized 
for  the  jury  in  Exhibit  64  (R.  2176). 

The  final  witness  for  the  appellants  was  Charles  B. 
Shattuck  (R.  1869-1881,  1889-1907,  1922-1925).  Mr. 
Shattuck  initially  gave  his  opinion  of  fair  market 
value  (R.  1869-1876).  These  figures  are  contained 
on  Exhibit  65  (R.  2177) .  They  are  also  included  in  the 
summary  appearing  in  the  appendix  of  appellants' 
brief.  Mr.  Shattuck  then  continued  with  the  general 
line  of  testimony,  the  factors  he  considered,  the  reasons 
for  his  opinion,  etc.,  as  the  previous  experts.  Most  of 
direct,  the  cross  and  redirect  have  not  been  printed  (Tr. 
5105-5152,  5272-5366) .  There  was  one  respect  in  which 
Mr.  Shattuck's  testimony  differed  from  the  others. 
Following  the  appellants'  general  line,  Mr.  Shattuck 
had  testified  why  the  sales  on  Exhibit  57  and  leases  on 
Exhibit  25  were  considered  non-comparable  and  in- 
conclusive of  fair  market  value  (R.  1876-1879).  He 
then  explained  how  the  summation  method,  or  repro- 
duction new  less  depreciation,  was  used  in  determin- 
ing fair  market  value  (1879-1881).  A  bit  later,  there 
was  introduced  a  series  of  exhibits  entitled  *'A  Cap- 
ital Value  Estimate,  Stabilized  Income  and  Expense". 
One  exhibit  was  made  for  all  tracts  as  a  imit  and  for 
each  tract  individually  (R.  2179-2188).  Mr.  Shat- 
tuck explained  these  exhibits  item  by  item  (R.  1889- 
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1901).  One  of  these  items  was  a  reserve  for  repair 
and  maintenance.  "*  *  *  j  estimate  that  the  reserve 
or  expense  in  that  regard  is  going  to  be  equivalent 
to  the  building  cost  new  multiplied  by  .0056.  That's 
fifty-six  hundredths  of  one  percent  of  the  cost  new  of 
the  building  annually,  set  aside  for  repair  and  main- 
tenance, which  amounts  to  $86,250  a  year"  (R.  1893- 
1894).  Mr.  Shattuck  concluded  this  discussion  with 
a  check  of  the  capitalization  rates  which  he  used 
against  those  prevalent  in  the  sales  and  leases  appear- 
ing on  Exhibits  25,  33  and  57  (R.  1901-1905).  The 
"final  upshot  of  all  this"  was  that  the  reproduction 
costs  approach  will  be  given  greater  weight  in  ap- 
praisals of  industrial  property  with  the  income  ap- 
proach next  and  the  comparable  sales  approach  being 
"of  no  help  in  the  absence  of  strictly  comparable 
property  *  *  *"  (R.  1906-1907). 

On  the  basis  of  this  testimony,  the  United  States 
moved  for  a  mistrial  (R.  1907-1917).  The  testimony 
was  violative  of  the  court's  order  that  the  reproduction 
cost  of  the  building  could  not  be  introduced  in  evi- 
dence. All  the  jury  would  have  to  do  to  calculate  this 
witness'  estimate  of  reproduction  cost  new  would  be 
to  divide  .0056  into  $86,250.  The  motion  for  mistrial 
was  denied  (R.  1913).  The  court  did,  however,  in- 
struct the  jury  that  it  was  to  disregard  any  refer- 
ence to  the  percentage  figure  (R.  1917-1922).  The 
court  instructed  the  jury  that  reproduction  new  less 
depreciation  was  not  fair  market  value,  although  the 
experts  could  use  that  method  as  a  check  against  their 
opinion  of  fair  market  value.  The  fee  valuation  testi- 
mony  on  a  segregated  basis  given  by  Mr.  Shattuck  on 
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cross-examination  is  summarized  in  Exhibit  100  (Tr. 
5302-5305,  R.  2189). 

Earlier,  during  Mr.  Shattuck's  direct  testimony,  the 
court  instructed  the  jury  that  it  was  to  disregard  cer- 
tain leases  between  Mr.  Carlstrom  and  Convair  insofar 
as  the  amount  of  rentals  paid  for  those  leases  was  con- 
cerned (R.  1881-1883).  The  jury  was  given  a  new 
Exhibit  25-S  (for  substituted)  which  eliminated  from 
the  old  Exhibit  25  all  those  leases  which  the  court  had 
stricken  (R.  1887).  The  stricken  leases  could  be  con- 
sidered by  the  jury,  however,  insofar  as  the  area  of 
such  leases  and  the  terms  (as  to  time)  of  the  leases 
affected  the  possibility  of  the  property  being  unitized 
(R.  1883-1886). 

At  this  point  of  the  trial  the  jury  was  allowed,  over 
the  objection  of  the  Grovernment  because  of  changes  in 
the  property  and  its  use,  to  visit  the  plant  in  the  com- 
pany of  the  court  and  counsel  for  both  parties.  An 
account  of  what  transpired  is  printed  in  the  record 
(R.  1925-1936). 

The  next  witness  was  Mr.  Bruce  Stallard,  who  tes- 
tified as  a  real  estate  expert  for  the  defendant  Busi- 
ness Properties,  Inc.,  former  owner  of  Tract  A-lOO, 
the  drop  hammer  building  (R.  1937-1943).  Mr.  Stal- 
lard gave  his  opinion  of  the  highest  and  best  use  on  a 
unitized  basis  as  part  of  Plant  No.  2,  his  fair  market 
value  and  reasons.  The  opinion  of  value  was  pre- 
served for  the  jury  on  Exhibit  103,  which  has  not  been 
printed  because  no  appeal  has  been  taken  by  Busi- 
ness Properties,  Inc.  (R.  1939).  Value  testimony  has 
been  summarized  in  the  appellants'  brief  on  Tract 
A-100. 
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The  court  allowed  the  jury  to  consider  the  original 
sale  of  the  plant  from  War  Assets  to  Mr.  Carlstrom, 
and  the  sale  of  Building  8  by  Mr,  Carlstrom  in  1947 
and  1948  (R.  1943-1944).  These  sales  were  added  to 
the  list  of  sales  as  Exhibit  57-1  (R.  2169).  The  court 
cautioned  the  jury  on  the  effect  that  the  element  of 
time  had  on  comparability  at  the  time  this  exhibit  was 
introduced. 

Government's  case — fee  taking 

The  first  real  estate  expert  for  the  Government  on 
the  fee  taking  was  John  Cotton  (R.  1944-2011). 
On  direct  examination  Mr.  Cotton  gave  the  steps  he 
took  in  making  his  determination  of  highest  and 
best  use  and  fair  market  value  of  the  tracts.  Gen- 
erally, he  ascertained  the  ownership,  foimd  the  in- 
gress and  egress  available  to  the  tracts,  and  rechecked 
the  economic  data  for  San  Diego  (R.  1944-1947).  Mr. 
Cotton  discussed  the  leases  appearing  on  Exhibit  33 
(R.  1949-1955).  He  discussed  the  sales  appearing  on 
Exhibits  57  and  57-1  (R.  1955-1976).  The  compara- 
bility of  the  various  sales  and  leases  to  the  subject 
property  was  pointed  out  in  this  discussion.  Mr. 
Cotton  also  made  a  market  trend  analysis  of  prop- 
erties which  had  been  sold  more  than  once  between 
1946  and  1955.  This  was  to  determine  the  trend  and 
the  market  increase  between  the  first  and  later  sales. 
These  sales  and  resales  were  discussed  individually 
(R.  1977-1994).  This  information  was  sumjnarized 
for  the  jury  on  Exhibit  AM  (R.  2194).  Mr.  Cotton 
also  made  a  study  of  the  value  of  the  equipment  in 
Building  5,   the  utility  building,   Parcel  A-121    (R. 
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1995).  His  opinion  of  fair  market  value  of  each 
tract  followed  (R.  1996-1999).  This  information  was 
summarized  for  the  jury  on  Exhibit  AN,  and  ap- 
pears in  the  resume  in  appellants'  brief  (R.  2195). 
Mr.  Cotton  next  gave  his  reasons  and  factors  com- 
bined for  his  values.  He  considered  the  separate 
ownership  of  the  several  parcels  (R.  2000-2002).  He 
found  a  resistance  in  the  market  to  the  subject  prop- 
erties (R.  2005-2006).  The  size  of  plants  in  the  San 
Diego  area  was  analyzed,  the  use  of  single  purpose 
properties  for  purposes  other  than  their  original 
use,  the  reasonable  probability  of  unitization  of  the 
subject  tracts,  and  the  temporary  nature  of  the  park- 
ing rights  were  also  considered  (R.  2006-2008).  Mr. 
Cotton  gave  his  opinion  of  highest  and  best  use,  which 
was  generally  warehousing  and  light  manufacturing 
(R.  2008-2010).  The  cross-examination  has  not 
been  printed,  nor  has  the  redirect  or  recross  (Tr. 
5658-5820). 

The  next  expert  for  the  Government  was  Fred  B. 
Mitchell  (R.  2011-2034).  The  studies  Mr.  Mitchell 
made  preparatory  to  making  his  appraisals  have  been 
omitted  from  the  printed  record  (Tr.  5821-5852).  Mr. 
Mitchell  expressed  the  opinion  that  most  of  the  tracts 
would  have  a  highest  and  best  use  for  light  industrial 
uses,  storage  or  warehousing  and  some  would  have 
commercial  value  (R.  2011-2015).  The  opinion  of 
fair  market  value  followed.  The  recapitulation  of 
this  testimony  was  presented  to  the  jury  on  Exhibit 
AY  (R.  2196).  It  is  also  included  in  the  summary 
in  appellants'  brief. 
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The  direct  examination  was  concluded  with  the 
combined  reasons  and  factors  for  Mr.  Mitchell's  opin- 
ion. His  conclusions  were  predicated  on  the  economic 
conditions  on  the  date  of  appraisal,  the  types  of  the 
buildings,  their  relation  to  each  other,  the  ownership 
of  the  various  tracts,  the  trend  toward  larger  parcels 
of  land  with  excess  land  for  expansion,  the  lack  of 
a  market  for  a  large  but  incomplete  plant  of  this  size 
by  a  single  user,  the  average  size  of  businesses  in  San 
Diego,  the  supply  and  demand  element,  the  single 
purpose  construction  of  the  subject  property,  the 
nature  of  buildings  that  had  been  constructed  in  the 
neighborhood  recently,  and  economic  conditions  in 
San  Diego  (R.  2018-2128).  Mr.  Mitchell  concluded 
with  an  explanation  of  how  he  found  the  comparable 
leases  and  sales  helpful  (R.  2028-2031).  Most  of  the 
cross  and  redirect  examination  of  Mr.  Mitchell  has 
not  been  printed   (Tr.  5875-6027). 

The  final  real  estate  expert  for  the  Government  was 
Roy  C.  Seeley  (R.  2034-2050).  The  steps  he  took  to 
prepare  himself  have  not  been  printed  (Tr.  6030- 
6034).  Mr.  Seeley  then  expressed  the  principal  fac- 
tors and  reasons  for  his  opinions.  These  included  the 
effect  of  the  end  of  the  Korean  War,  sales  of  indus- 
trial property  in  San  Diego  since  1948,  the  traffic  sit- 
uation relative  to  the  subject  property,  and  the  sup- 
ply and  demand  for  industrial  property  in  the  San 
Diego  area  (R.  2034-2037).  Mr.  Seeley  was  unable 
to  find  that  any  demand  for  the  subject  properties 
existed  (R.  2037).  There  was  a  possibility  that  the 
interplant  road  which  went  over  the  vehicular  over- 
pass and  south  to  Washington  Street  could  be  reduced 
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in  width  from  55  to  15  feet  by  the  City  of  San  Diego 
(R.  2038).  The  parking  agreement  was  for  a  limited 
teiTii  (R.  2038-2039).  There  had  been  a  preference 
shown  in  the  San  Diego  area  for  other  properties 
rather  than  the  subject  tracts  (R.  2039).  The  build- 
ings were  in  need  of  rehabilitation.  The  size,  shape 
and  type  of  construction  of  the  nine  buildings  which 
were  specially  located  and  designed  for  a  special  pur- 
pose and  their  interrelation  were  considered.  The 
limited  access  to  the  tracts  from  Rosecrans  and  to 
Washington  Street  was  considered.  Mr.  Seeley  con- 
sidered the  purchase  price  of  the  entire  area  of  $1,- 
050,000  and  the  purchase  price  of  $108,900  paid  for 
Tract  A-lOO  in  1948  (R.  2041).  The  unsuccessful  ef- 
forts of  Mr.  Carlstrom  to  sell  or  lease  portions  of  the 
plr^nt  were  considered.  The  parking  space  in  relation 
to  the  size  of  the  buildings  was  inadequate  and  poorly 
located.  The  industrial  dispersal  plan  was  still  in  ef- 
fect (R.  2041-2042).  Mr.  Seeley,  after  giving  the  as- 
siunptions  on  which  he  based  highest  and  best  use  and 
fair  market  value,  stated  the  highest  and  best  use  for 
each  tract.  This  he  found  to  be  commercial  or  light 
industrial  uses  (R.  2042-2045) .  Mr.  Seeley  concluded 
his  testimony  on  direct  examination  with  fair  market 
value  for  each  tract  (R.  2046-2048).  This  testimony 
was  preserved  for  the  jury  on  Exhibit  BA,  and  is  in 
the  summary  in  the  appendix  of  appellants'  brief  (R. 
2197).  The  cross-examination  of  Mr.  Seeley  has  been 
omitted  from  the  printed  record  (Tr.  6352-6429). 

The  only  witness  on  rebuttal  was  Mr.  Howard  Tur- 
rentine,  an  attorney  for  the  lessee  of  Building  8,  the 
drop  hammer  building  (Tr.  6458-6465).     This  is  not 


65 

included  in  the  printed  record  as  it  was  merely  to 
show  that  there  had  been  negotiations  by  Convair  in 
1951  and  1952  to  obtain  a  lease  on  that  building  from 
the  lessee  and  lessor. 

Closing  arguments  to  the  jury  were  given  by  Mr. 
Janofsky  for  Assemblies  of  God  and  Children's  Aid 
Foundation  (Tr.  6728-6790),  by  Mr.  Focht  for  Mr. 
Carlstrom  (Tr.  6799-6811,  6846-6865),  by  Mr.  Mc- 
Laurin  for  Salvation  Aimy  and  Mr.  Carlstrom  (Tr. 
6867-6902,  6909-6933),  by  Mr.  Horton  for  Business 
Properties,  Inc.  (Tr.  6933-6956),  by  Mr.  Minton  for 
the  Government  (Tr.  6993-7057),  and  by  Mr.  Mc- 
Pherson  for  the  Government  (Tr.  7057-7109,  7117- 
7139).  Replies  to  the  Government's  closing  argument 
were  made  by  Mr.  McLaurin  (Tr.  7140-7167),  Mr. 
Focht  (Tr.  7167-7180,  7184-7196),  Mr.  Horton  (Tr. 
7196-7203)  and  Mr.  Janofsky  (Tr.  7203-7244).  These 
arguments  have  been  omitted  from  the  printed  record. 

Instructions  of  the  court 

Following  closing  argument  the  court  took  some  two 
hours  and  twenty  minutes  to  read  a  comprehensive 
charge  to  the  jury  (R.  2050-2131).  Without  attempt- 
ing to  paraphrase  completely  the  court's  charge,  a 
summary  is  given  of  the  main  points.  The  court  de- 
termines the  law  and  the  jury  the  facts  (R.  2051). 
The  instructions  must  be  considered  as  a  whole.  The 
jury  is  to  detemiine,  as  to  the  applicable  parcels  of 
the  term  and  option  taking  shown  on  Exihibit  A  and 
the  applicable  tracts  in  the  fee  taking  shown  on  Ex- 
hibit V,  the  fair  market  value  as  of  the  date  of  tak- 
ing (R.  2051-2052).     The  United  States,  profit  and 
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nonprofit  corporations  are  each  entitled  to  the  same 
fair  trial  (R.  2052).  The  court  discussed  inferences 
and  presumptions  (R.  2053).  Statements  and  argu- 
ments of  counsel  are  not  evidence  unless  made  as  an 
admission  or  stipulation  (R.  2054-2055).  The  court 
instructed  what  the  evidence  consisted  of  (R.  2055). 
Credibility,  inconsistencies  and  contradictory  evidence 
are  discussed  (R.  2055-2057).  The  view  of  the  prem- 
ises is  evidence,  although  the  activities  there  could 
not  be  considered  and  the  condition  of  the  buildings 
would  be  established  from  the  other  evidence  in  the 
case  as  of  May  1,  1953  (R.  2057).  The  testimony  of 
a  single  witness  is  sufficient  to  establish  the  proof  of 
a  fact  if  he  is  believed  even  though  a  number  of  other 
witnesses  have  testified  to  the  contrary  (R.  2057- 
2058).  The  exhibits  reflecting  the  testimony  of  vari- 
ous experts  are  not  direct  evidence,  but  only  sum- 
maries of  the  testimony  heard,  and  are  to  be  used  only 
for  refreshing  the  jury's  recollection  (R.  2058-2059). 
An  expert  witness'  opinion  is  worth  no  more  than  the 
reasons  upon  which  it  is  based.  Value  of  expert 
opinion  is  then  discussed  (R.  2059-2060).  In  deter- 
mining the  market  and  rental  values,  the  jury  is  not 
bound  to  accept  the  opinion  of  any  witness  but  must 
determine  such  fact  for  itself.  Burden  of  proof,  pre- 
ponderance of  the  evidence  and  quotient  verdicts  are 
discussed  (R.  2060-2062).  The  United  States  has  the 
right  to  take  property,  but  such  right  is  subject  to 
payment  of  just  compensation  (R.  2062-2064).  The 
court  defined  fair  market  value  for  the  term  taking, 
for  the  option  to  renew,  and  the  fee  taking  (R.  2064- 
2068).    All  factors  shown  to  affect  fair  market  value 
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must  be  considered.  However,  factors  that  depend  on 
events  or  combinations  of  events  which,  while  within 
the  realm  of  possibility,  are  not  reasonably  probable 
should  be  excluded  (R.  2068).  The  jury  was  in- 
structed on  the  nature  of  the  estate  taken  by  the  term 
taking  and  the  option  (R.  2068-2069).  The  court 
specified  the  issues  of  fact  to  be  determined  by  the 
jury  (R.  2070-2072).  The  court  has  ruled  that  Parcel 
5,  containing  Building  4,  an  office  building,  has  ease- 
ments of  necessity  to  the  inplant  road,  the  pedestrian 
overpass,  and  to  the  service  and  frontage  road.  There 
are  no  easements  of  necessity  affecting  Parcels  6 
and  7,  Buildings  2  and  3,  and  ingress  and  egress  is 
by  means  of  25-foot  strips  shown  in  Exhibit  A.  If 
the  owners  of  the  buildings  affected  by  the  Easement 
Plans  and  Agreements,  Exhibits  6-M,  6-0,  6-Q  and 
6-S,  were  required  to  sever  the  service  facilities  for 
Parcels  6  and  7,  there  would  be  an  easement  of 
necessity  to  reinstall  and  connect  service  facilities. 
This  instruction  was  illustrated  by  the  court  on  Ex- 
hibit A  (R.  2072-2074). 

The  right  of  the  plaintiff  to  extend  the  term  taken 
from  year  to  year  until  1958  at  the  same  rental  rate 
is  a  property  right  in  the  nature  of  an  option  which 
must  be  separately  evaluated  (R.  2074).  There  is  no 
burden  on  the  landowners  to  show  a  particular  person 
or  corporation  ready,  willing  and  able  to  purchase  or 
lease  the  property  (R.  2075).  Nor,  on  the  other  hand, 
does  the  fact  that  the  property  was  available  and 
adaptable  for  various  uses  on  the  dates  of  taking 
mean  that  there  was  a  market  or  prospective  market 
on  such  dates  (R.  2075).    Population  increases,  busi- 
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ness  activity,  prospects  of  new  markets  shown  by 
growth  of  the  community  and  trends  in  the  real  estate 
market  are  all  elements  to  be  generally  taken  into 
account  in  determining  value  (R.  2075-2076). 

Fair  market  value  was  defined  and  discussed  for 
the  jury  (R.  2076-2077).  In  arriving  at  fair  market 
value,  neither  the  necessity  of  the  United  States  to 
have  these  properties  nor  the  wants  and  desires  of  the 
landowners  are  material  (R.  2078).  Fair  market 
value  is  to  be  determined  by  considering  any  and  all 
uses  to  which  the  property  is  adaptable,  including 
highest  and  best  use.  The  highest  and  best  uses  are 
those  which  the  credible  evidence  shows  were  probable 
in  the  reasonably  near  future  (R.  2078-2079).  If  any 
of  the  witnesses  have  based  their  opinions  upon  as- 
simied  or  potential  uses  not  shown  to  be  reasonably 
probable,  their  testimony  should  be  disregarded  (R. 
2079).  Uses  made  of  the  property  after  the  date  of 
taking  cannot  be  considered  (R.  2079-2080).  The 
necessities  of  the  plaintiff  for  the  property  are  not  to 
be  considered.  However,  this  does  not  mean  that  the 
jury  should  exclude  a  similar  use,  including  uses  made 
of  the  property  before  May  1,  1953,  if  the  jury  be- 
lieved that  private  individuals  or  corporations  would 
also  desire  to  purchase  or  lease  the  property  for  simi- 
lar purposes  (R.  2080).  If  because  of  government 
activity  in  and  around  San  Diego,  represented  by  the 
Navy  base,  the  air  station  and  private  plants  doing 
government  work,  there  has  been  a  general  increase  in 
rental  and  fee  values  throughout  the  area,  then  and  to 
that  extent  the  verdict  may  reflect  the  general  market 
thus  created  and  the  Government  may  not  complain. 


69 

But  the  need  of  the  Government,  if  such  the  jury 
finds,  for  the  property  for  military  purposes  after 
May  1,  1953,  or  enhancement  in  the  value  of  the 
property  by  such  need,  will  not  be  considered  (R. 
2081). 

Value  to  the  defendants  for  speculative  or  merely 
possible  uses  is  not  to  be  considered,  nor  what  the 
property  may  be  worth  to  the  plainti:ff.  The  court 
discussed  ''reasonable  time"  for  making  a  rental  or 
sale  of  the  property  (R.  2081-2082).  In  determining- 
value,  the  same  considerations  are  to  be  regarded  as 
in  a  transaction  between  private  parties  (R.  2082). 
The  willing  buyer  or  user  does  not  have  to  be  a  resi- 
dent of  this  community.  He  might  come  from  any- 
where or  have  business  activities  anywhere.  What 
the  law  demands  is  that  the  property  be  appraised  on 
the  basis  of  the  market  in  the  community  in  which 
it  is  located  (R.  2083-2084).  Fair  market  value  does 
not  mean  what  the  property  would  bring  under  forced, 
distressed  or  duressed  circumstances   (R.  2084). 

Market  value  must  be  for  the  land  and  improve- 
ments as  a  whole  (R.  2084-2085).  The  court  pointed 
out  easements  appurtenant  to  the  various  parcels  and 
tracts,  and  instructed,  that  the  jury  should  include  as 
part  of  the  value  any  value  which  pertains  to  the 
right  to  use  these  appurtenant  easements  (R.  2085- 
2086).  The  court  instructed  how  the  petitions  filed 
before  the  Board  of  Equalization  were  to  be  used  (R. 
2086-2088).  A  tag  was  placed  on  each  exhibit  filed 
in  connection  with  these  petitions  to  refresh  the  jury^s 
recollection  as  to  the  limited  consideration  that  may 
be  given  them  (R.  2087). 
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The  parcel  and  tracts  containing  the  railroad  spur 
tracks  have  been  removed  from  the  jury's  considera- 
tion. But  in  arriving  at  the  value  of  the  remaining 
parcels  and  tracts  which  had  the  railroad  spur  avail- 
able to  them,  they  are  to  be  valued  just  as  though  the 
railroad  spur  had  not  been  removed  from  the  jury's 
consideration  (R.  2088). 

The  weight  to  be  given  the  sales  to  Carlstrom  and 
Gregory  Electric  in  1947  and  1948  is  solely  for  the  jury 
to  determine  (R.  2089).  The  leases  of  the  subject 
property  were  discussed  (R.  2089-2090).  The  weight 
to  be  given  the  leases  remaining  in  evidence  is  for  the 
jury's  sole  consideration.  The  parking  rights  must 
be  considered  in  evaluating  the  various  parcels  and 
tracts  (R.  2090-2092).  Assessed  value  of  the  property 
for  tax  purposes  must  not  be  regarded  as  market 
value  (R.  2093). 

Bona  fide  sales  and  leases  of  comparable  properties, 
if  such  are  found,  made  within  a  reasonable  time  be- 
fore the  date  of  valuation,  are  the  highest  and  best 
evidence  of  market  value  (R.  2093-2096).  Compar- 
ability is  a  question  of  fact  for  the  jury.  If  there  are 
no  comparable  sales  and  leases,  market  value  must  be 
estimated  (R.  2096).  The  determination  is  to  be  made 
in  the  light  of  all  facts  affecting  market  value.  The 
witnesses  have  referred  to  three  basic  approaches  to 
value,  capitalization  of  income,  reproduction  cost  new 
less  depreciation  of  the  improvements  with  land  value, 
and  comparable  sales  (R.  2097).  In  weighing  the 
validity  of  their  opinions,  the  jury  may  consider  the 
weight  given  by  them  to  each  of  these  approaches  in 
the  light  of  all  the  facts  in  the  case,  and  give  to  each 
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approach  the  weight  to  which  the  jury  felt  it  was  en- 
titled (R.  2097).  Reproduction  cost  new,  less  depre- 
ciation, plus  value  of  the  land,  is  not  fair  market  value, 
but  may  be  considered  by  an  expert  witness  in  forming 
his  ultimate  opinion  as  a  check  (R.  2098).  Capitaliza- 
tion of  income  is  a  proper  approach  to  market  value, 
although  it  is  not  the  sole  approach. 

The  court  then  instructed  on  unitization  (R.  2098- 
2104).  The  issue  is  whether  unitization  is  reason- 
ably probable  (R.  2098).  The  contentions  of  the 
parties  are  outlined  (R.  2098-2099).  If  the  jury 
finds  there  is  a  reasonable  probability  of  unitization, 
that  should  be  considered  not  only  for  any  bearing 
on  highest  and  best  use  but  also  for  its  bearing  on 
fair  market  value  (R.  2100).  The  jury  must  dif- 
ferentiate between  the  reasonable  probability  of  uniti- 
zation on  the  leasehold  and  the  fee  (R.  2100-2101). 
The  possibility  of  unitization  must  be  enough  to  affect 
market  value  (R.  2102).  The  fact  that  one  having 
the  power  of  eminent  domain  may  unite  the  property 
must  be  excluded.  Whether  there  is  a  reasonable 
probability  of  unitization  is  not  to  be  affected  by  the 
fact  that  the  verdict  is  to  be  returned  by  parcels.  The 
fact  that  the  railroad  spur  has  been  removed  from 
the  jury's  consideration  does  not  remove  it  on  the 
question  of  unitization  (R.  2103).  The  mere  fact 
that  the  attorneys  for  landowners  have  or  have  not 
cooperated  in  presenting  evidence  does  not  affect  the 
question  of  unitization  (R.  2103). 

The  relationship  of  the  owners,  the  purposes  for 
which  they  held  the  property,  the  character  of  the 
property,  its  availability  and  adaptability,  and  avail- 
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ability  of  other  similar  property  could  be  considered 
(R.  2103-2104).  The  jury  must  not  add  anything  to 
the  award  because  the  property  was  taken  some  time 
ago,  nor  must  the  amount  the  Government  deposited 
or  the  landowners  withdrew  affect  the  verdict  (R. 
2104-2106).  Court  costs,  attorneys'  fees,  and  related 
costs  are  not  to  be  considered  by  the  jury  (R.  2106- 
2107). 

The  court  cautioned  against  chance  methods  of 
arriving  at  a  verdict  (R.  2107-2108).  In  admitting 
evidence  to  which  an  objection  has  been  made  the 
court  does  not  pass  on  the  credibility  of  such  evi- 
dence (R.  2108).  Conjecture  must  not  be  made  about 
excluded  evidence.  The  jury  may  disregard  com- 
ments by  the  judge  on  the  evidence  in  the  case  (R. 
2109).  The  same  is  true  of  questions  the  judge  asks 
a  witness  (R.  2110).  The  court  told  the  jury  how 
it  should  approach  its  deliberations,  not  to  start  out 
with  emphatic  opinions,  etc.  (R.  2110-2112).  The 
court  concluded  with  an  explanation  of  the  form  of 
the  verdict  (R.  2112-2116). 

The  jury  was  advised  it  could  submit  questions  in 
writing  if  it  desired  any  additional  information 
(R.  2122).  The  jury  retired  on  May  13,  1957.  In 
answer  to  an  inquiry  on  the  factors  to  be  considered 
in  unitization  the  court  on  May  14,  1957,  gave  fur- 
ther instructions  (R.  2124-2131).  On  May  24,  1957, 
the  jury  requested  to  have  the  court's  instructions 
repeated,  and  this  was  done  (Tr.  7392-7465).  Only 
portions  of  the  repeated  instructions  are  printed 
(R.  2133-2137).  On  May  27,  1957,  the  jury  returned 
its   verdict   as   appears   at   pages   2141-2142   of  the 
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record.  The  answers  of  the  jury  to  the  special  inter- 
rogatories were  read  into  the  record  also  (R.  2138- 
2140). 

Phases  of  the  case  heard  out  of  the  presence  of  the  jury 

To  acquaint  this  Court  in  a  purely  topical  form 
with  the  portions  of  the  trial  of  this  case  with  which 
the  jury  was  not  concerned,  the  following  portions  of 
the  transcript  are  noted:  The  process  of  selecting  the 
jury  is  reported  (Tr.  30-306).  The  issue  of  title  to 
the  railroad  spur,  Parcel  9-C  and  Tracts  A-110  to 
A-119,  was  tried  to  the  court  without  the  jury  (Tr. 
313-545).  Further  chambers  discussions  of  the  rail- 
road spur  are  found  at  pages  636-643,  654^660,  720- 
741,  4269-4292,  and  4704-4710  of  the  transcript.  The 
admissibility  and  use  of  evidence  of  reproduction  cost 
new  less  depreciation  were  argued  at  length  (Tr. 
1380-1384,  1655-1719,  1729-1754,  1903-1904,  4804- 
4847).  The  effect  of  the  various  easements  to  and 
from  the  individual  buildings,  and  whether  grantees 
of  Mr.  Carlstrom  were  entitled  to  easements  of  neces- 
sity, were  at  issue  in  chambers  (Tr.  1754-1903,  2475- 
2483,  3377-3382,  3841-3880,  4053-4084).  What  con- 
stituted comparable  sales,  especially  the  "part  sale- 
part  gift"  transactions  between  Mr.  Carlstrom  and  the 
charitable  organizations,  was  debated  extensively  be- 
fore the  court  alone  (Tr.  1994-2013,  4206-4247,  4367- 
4375,  4426-4538,  4573-4577,  4610-4619,  5538-5546, 
5586-5602).  The  admissibility  of  the  Carlstrom- Con- 
vair  leases  was  debated,  whether  they  were  free  and 
open  market  transactions  (Tr.  2150-2269,  3115-3125). 
There  was  argument  about  the  admissibility  of  ap- 
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praisals  made  by  the  experts  on  other  occasions  as  a 
challenge  to  credibility  (Tr.  3752-3762,  3772-3780, 
6331-6351,  6429-6455,  6573-6584,  6629-6654,  6670- 
6722).  Whether  the  jury  should  view  the  premises 
was  argued  out  of  its  presence  (Tr.  4170-4191).  The 
legal  issues  concerning  access  to  the  plant  from  the 
surrounding  streets  were  discussed  without  the  jury 
(Tr.  4377-4423,  4538-4573,  4577-4609).  Lastly,  con- 
siderable portions  of  this  transcript  are  devoted  to 
argument  about  instructions  (Tr.  5212-5250,  5399- 
5409,  5741-5788,  6057-6327,  6472-6522,  6535-6573, 
6584-6589,  7247-7259). 

SUMMARY  OF  ARGUMENT 
I 

THE  CONSOLIDATION  OF  THE  TERM  AND  FEE 
PHASES  OF  THIS  CASE  FOR  A  SINGLE  TRIAL  WAS 
A  PROPER  EXERCISE  OF  DISCRETION  BY  THE 
TRIAL  COURT 

This  case  involves  the  taking  of  10  industrial  type 
buildings,  surrounding  lands  and  supporting  facilities 
which  had  been  built  as  part  of  a  single  industrial 
plant.  One  of  the  main  contentions  of  appellants  was 
that  the  property  should  be  valued  as  one  unitized 
plant.  Had  each  tract  or  parcel  containing  isolated 
buildings  been  tried  separately  it  would  not  have  been 
fair  to  the  landowners,  nor  would  splitting  the  term 
from  the  fee  taking  have  been  fair  to  the  United 
States.  In  neither  case  would  the  jury  have  received 
the  whole  picture. 

There  is  no  dispute  as  to  the  applicable  law.  The 
trial  judge  has  broad  discretion  as  to  the  method 
which  will  accomplish  the  best  result,  and  the  appel- 
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late  court  will  not  substitute  its  judgment  merely  be- 
cause that  seems  a  better  choice.  The  handling  of  the 
case  by  the  district  court,  far  from  being  an  abuse  of 
discretion,  showed  great  competence,  skill  and  ability. 
The  jury  received  expert  guidance,  and  had  practi- 
cally all  the  determinative  factors  summarized  on  ex- 
hibits which  it  had  before  it  in  the  jury  room.  Also, 
the  jury  stayed  out  long  enough  to  allow  it  to  consider 
properly  all  the  evidence. 

The  fact  that  the  award  for  one  tiny  tract  of  vacant 
land  was  higher  than  any  expert  opinion  is  insignifi- 
cant. According  to  appellants'  own  witness  this  tract 
was  only  Vioth  of  one  percent  of  the  total  value  in- 
volved. Other  than  this  one  minor  matter,  the  jury 
had  a  perfect  record  for  all  the  awards  and  interroga- 
tories. 

Comparisons  of  this  case  to  Gwathmey  v.  United 
States,  215  F.  2d  148  (C.A.  5,  1954),  on  the  basis  of 
number  of  pages  of  transcript,  number  of  days'  trial 
and  pre-trial,  total  dollars  involved,  etc.,  are  super- 
ficial. The  Gwathmey  case  is  readily  distinguishable 
because  there  were  238  separate  tracts  which  had  no 
relation  to  each  other,  for  the  most  part,  whether  of 
ownership  or  use.  Further,  the  court  in  Gwathmey 
indicated  as  many  as  50  parcels  could  be  tried  fairly 
in  one  proceeding.  There  was  also  a  serious  lack  of 
due  process  because  counsel  was  not  given  a  fair  op- 
portunity to  cross-examine.  Appellants  do  not  claim 
any  violation  of  due  process  on  cross-examination 
here. 

In  final  analysis,  appellants'  argument  that  the  case 
was  too  complex  is  based  simply  on  length  of  the 
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record.  As  the  rather  full  summary  of  the  case  pre- 
sented to  the  jury  in  our  statement  shows,  the  case 
was  presented  to  the  jury  in  an  easily  comprehensible 
manner.  Most  of  the  length  is  accounted  for  by  pure 
repetition  and  extensive  hearings  without  the  jury. 
Appellants  would  require  a  new  trial  to  divide  the 
case  into  two  parts,  but  fail  to  show  how  this  would 
simplify  it  any  further  for  the  separate  juries.  There 
is  no  warrant  for  imposing  a  procedure  so  wasteful 
of  the  court's  and  jury's  time. 

II 

THE  COURT  WAS  CORRECT  IN  ITS  MISCELLANEOUS 
RULINGS  ON  EVIDENCE  OF  WHICH  APPELLANTS 
COMPLAIN 

A.  Evidence  of  the  cost  of  rehabilitating  the  prop- 
erty for  its  highest  and  best  use  is  a  properly  admis- 
sible factor  to  be  considered  by  the  jury.  Mr.  Hallock 
testified  for  the  Government  on  the  condition  of  the 
property  as  of  the  date  of  possession.  In  enumerat- 
ing the  repairs  required,  Mr.  Hallock  used  photo- 
graphs to  illustrate  specific  defects.  The  jury  was 
adequately  instructed  as  to  the  nature  of  the  photo- 
graphs, and  what  they  represented,  and  authenticity 
was  not  denied.  Under  the  circumstances,  there  is  no 
doubt  that  photographs  are  admissible.  Whether  a 
particular  photograph  will  be  admitted  lies  within 
the  discretion  of  the  trial  judge. 

The  amount  that  it  would  be  necessary  to  expend  to 
make  a  property  usable  for  its  highest  and  best  use 
is  something  that  an  intelligent  buyer  would  be  vitally 
concerned  with,  and  is  admissible.     Kinter  v.  United 
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because  the  court  there  exchided  cost  of  past  repairs 
made  on  the  property  over  the  years,  not  the  current 
cost  of  rehabilitation. 

B.  The  district  court  ruled  correctly  and  within 
the  scope  of  its  judicial  discretion  by  eliminating 
from  the  cross-examination  of  Mr.  Hallock  repeti- 
tious and  remote  questions  that  threatened  to  prolong 
the  trial  greatly.  The  specific  ruling  complained  of 
excluded  further  questioning  on  whether  any  repairs 
had  been  done  on  the  sewer  system  between  the  date 
of  valuation  and  time  of  the  trial.  The  purpose  was 
to  test  the  credibility  of  Hallock's  opinion  that  cer- 
tain repairs  were  necessary.  The  question  of  whether 
these  repairs  were  necessary  had  already  been  dealt 
with  at  length,  and  the  substance  of  Hallock's  answer 
was  that  "*  *  *  maintenance  can  be  deferred  and  de- 
ferred and  deferred  until  a  building  falls  down,  if  you 
want  to. ' '  The  line  of  questioning  came  after  Mr.  Hal- 
lock  had  been  cross-examined  for  a  full  day  and  a  half 
wherein  rehabilitation  had  been  covered  extensively. 

When  dealing  with  evidence,  such  as  condition  of 
the  property,  relating  directly  to  value,  the  district 
court  had  wide  discretion.  It  was  certainly  no  abuse 
of  that  discretion  to  limit  remote  and  repetitious  cross- 
examination.  There  are  a  few  instances  where 
facts  occurring  after  the  date  of  taking  may  be  shown 
to  prove  or  disprove  the  accuracy  of  an  opinion 
formed  at  the  date  of  taking.  Had  appellants  merely 
wanted  to  know  whether  a  subsequent  inspection  ver- 
ified Mr.  Hallock's  opinion  that  repairs  were  neces- 
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sary,  it  might  have  been  admissible,  but  a  general  re- 
cital of  all  repairs  made  subsequent  to  the  date  of 
taking  is  far  beyond  any  of  the  decided  cases.  The 
ruling  of  the  trial  court  is  in  accord  with  the  general 
rule  that  valuation  of  land  in  a  condemnation  pro- 
ceeding must  be  determined  as  of  the  time  of  taking. 

C.  Reproduction  costs  are  not  a  reliable  guide  to 
fair  market  value  and  were  properly  rejected  as 
direct  evidence  in  this  case  where  other  evidence  of  a 
more  trustworthy  nature  was  available.  The  district 
court  ruled  that  it  would  allow  the  experts  to  state, 
in  general  terms,  that  one  of  the  factors  they  took 
into  account  in  arriving  at  their  opinions  of  fair  mar- 
ket value  was  reproduction  cost  less  depreciation.  But 
the  court  would  not  allow  the  experts  to  go  into  an 
itemized  accounting  of  the  reproduction  cost. 

The  measure  of  just  compensation  in  a  condemna- 
tion case  is  fair  market  value,  and  the  best  evidence 
of  fair  market  value  is  comparable  sales.  In  real 
property  there  are  rarely  enough  transactions  involv- 
ing identical  property  to  give  an  indisputable  market 
price  such  as  exists  for  fungibles.  But  this  simply 
calls  for  weighing  the  incomparable  elements  of  simi- 
lar sales  with  the  comparable  elements  and  the  basic 
objective    remains   the    same. 

There  were  over  50  recent  sales  of  commercial  and 
industrial  property  in  the  vicinity  of  Convair  Plant 
#2,  although,  admittedly,  few  of  them  were  as  large 
in  size.  The  jury  also  had  before  it  the  testimony  of 
the  experts  on  capitalization  of  income  and  their  opin- 
ions of  fair  market  value.  In  these  circumstances  it 
was  not  error  to  exclude  an  extended  discussion  on 
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the  collateral  issue  of  the  cost  of  reproducing  the 
buildings.  Such  evidence  tends  to  confuse  and  mis- 
lead the  jury  and  divert  the  attention  from  the  ac- 
tual value,  i.e.,  what  a  willing  buyer  would  pay  a 
willing  seller  on  the  date  of  taking. 

Reproduction  cost  has  been  almost  imiversally  dis- 
cussed for  its  infirmities  and  unreliability  as  a  guide 
to  market  value.  Even  those  courts  which  allow  evi- 
dence of  reproduction  cost  have  been  careful  to  limit 
the  circumstances  in  which  it  can  be  used  and  the 
purposes  of  its  use.  By  contrast  none  of  the  cases 
relying  on  comparable  sales  feel  it  necessary  to  explain 
why  other  approaches  to  value  are  not  used,  or  care- 
fully limit  its  scope. 

Reproduction  cost  is  also  unreliable  as  a  guide  to 
market  value  because,  when  used  as  the  appellants 
wanted  to  use  it,  it  amounts  to  an  appraisal  of  the 
buildings  separate  from  the  land. 

D.  Government  needs  for  a  particular  type  of  prop- 
erty cannot  be  considered  in  determining  just  com- 
pensation. To  be  clearly  understood  the  introduction 
and  subsequent  striking  of  Convair  leases  must  be 
viewed  in  correct  time  sequence.  The  district  court 
initially  ruled  that  leases  between  Convair  and  Mr. 
Carlstrom  could  be  referred  to  just  as  any  other  com- 
parable leases.  These  were  discussed  by  appellants' 
experts.  The  court  instructed  that  these  leases  could 
be  considered  to  the  extent  they  reflect  a  general  in- 
crease in  San  Diego  rental  prices,  but  any  increment 
due  to  the  necessity  of  the  Government  for  this  partic- 
ular facility  could  not  be  considered.  At  the  outset 
of  the  Government's  case  on  the  term  taking,  it  pre- 
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sented  Mr.  Watts,  a  vice  president  and  general  counsel 
of  Convair,  showing  the  necessity  of  Convair  for  this 
facility  due  to  its  contracts  for  military  aircraft,  and 
the  reluctance  of  Mr.  Carlstrom  to  make  any  leases  to 
them.  On  motion  of  the  United  States  the  court  with- 
drew the  leases  in  question  from  the  jury's  considera- 
tion. At  the  request  of  appellants,  however,  the  court 
modified  its  position  to  leave  in  evidence  the  terms  of 
the  leases  as  to  area,  location,  etc.,  because  of  the  uniti- 
zation question.  The  appellants  cannot  complain, 
therefore,  if  parts  of  these  leases  remained  in  evi- 
dence. As  for  the  Watts  testimony  on  aircraft  manu- 
facturing contracts,  that  was  presented  as  part  of  the 
rebuttal  to  appellants'  contentions  that  the  Convair 
leases  were  fair  market  transactions.  Such  rebuttal 
was  of  no  weight  when  the  court  rejected  the  lease 
prices,  and  would  probably  have  been  removed  had  ap- 
pellants' motion  been  made  after  the  Convair  lease 
prices  had  been  stricken. 

In  striking  the  lease  prices  the  court  was  following 
the  mandate  of  the  Supreme  Court  in  United  States  v. 
Cors,  337  U.S.  325,  333-334  (1949),  where  it  was 
held  the  Government  cannot  be  required  to  pay  an 
enhanced  price  for  a  type  of  property  which  its 
demand  alone  has  created.  This  follows  the  general 
rule  that  the  jury  cannot  consider  the  Government's 
needs  for  a  specific  property.  Special  value  to  the 
condemnor  has  long  been  excluded  as  an  element  of 
market  value.  The  amounts  paid  by  a  condemnor 
for  the  same  or  other  property  are  not  even  evi- 
dence of  market  value. 
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It  is  also  clear  from  the  testimony  that,  regardless 
of  its  formal  legal  relationship,  the  United  States 
was  in  fact  paying  almost  all  the  rentals.  Under 
these  conditions  the  courts  treat  the  government 
contractor  as  the  agent  of  the  United  States  to  see 
that  substantial  justice  is  done. 

E.  The  district  court  was  correct  in  ruling  that  the 
previous  sale  of  the  same  property  and  Carlstrom's 
admissions  against  interest  in  a  tax  proceeding  were 
admissible  and  in  excluding  evidence  of  fair  market 
rental  value  14  months  after  the  date  of  taking.  The 
courts  have  frequently  held  prior  sales  of  the  same 
property  admissible,  and  whether  such  sale  is  too 
remote  is  a  matter  within  the  discretion  of  the  trial 
judge.  The  district  court  was  equally  correct  in 
admitting  petitions  which  Carlstrom  made  in  an  effort 
to  have  his  tax  assessments  lowered.  While  an  actual 
assessment  made  by  a  public  officer  is  not  admissible, 
a  tax  return  or  statement  of  value  made  by  the  owner 
is    admissible    as    an    admission    against    interest. 

Finally,  the  dstrict  court  was  correct  to  reject  prof- 
fered evidence  of  the  value  of  the  term  taking  14 
months  after  the  date  of  taking.  The  United  States 
when  it  took  the  first  14-month  term  took  an  option 
to  renew.  Obviously,  this  was  an  option  to  renew 
at  the  same  price;  otherwise  there  was  no  purpose 
in  taking  an  option.  The  United  States  had  the 
power  to  condemn  all  the  additional  terms  it  wanted 
without  paying  for  the  option. 
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ARGUMENT 
I 

THE  CONSOLIDATION  OF  THE  TERM  AND  FEE 
PHASES  OF  THIS  CASE  FOR  A  SINGLE  TRIAL  WAS 
A  PROPER  EXERCISE  OF  DISCRETION  BY  THE 
TRIAL  COURT 

The  trial  court  had  before  it  in  this  case  a  taking 
of  10  industrial  type  buildings  with  surrounding  lands 
and  supporting  facilities.  These  buildings  were  part 
of  a  plant  that  had  been  built  to  operate  as  a  unit. 
Indeed,  appellants  contended  vigorously  at  the  trial 
that  the  highest  and  best  use  of  the  buildings  and 
facilities  was  on  a  unitized  basis,  and  that  they  should 
be  valued  on  that  theory.  It  is  believed  a  fair  sur- 
mise that,  had  the  United  States  insisted  on  trying 
each  parcel  or  tract  to  a  separate  jury,  the  appel- 
lants would  have  protested  vehemently.  Admittedly, 
the  jury  trying  a  single  isolated  building  could  not 
have  received  a  true  picture  showing  its  value  in  the 
context  of  a  part  of  the  whole.  Similarly,  if  differ- 
ent juries  had  tried  the  term  taking  or  the  fee  taking 
separately,  as  appellants  urge,  they  would,  in  the 
aggregate,  have  spent  more  time  and  cost  more  money 
to  achieve  a  less  fair  result  because  they  would  not 
have  the  over-all  picture. 

There  is  no  dispute  on  the  applicable  law,  nor  was 
there  in  the  trial  court.  The  two  federal  cases  which 
deal  with  the  question  of  separate  trials  for  the  taking 
of  related  property  announce  essentially  the  same 
rule.  '*  Because  of  the  complex  and  variable  nature 
of  such  factors  in  modern  conditions,  the  law  very 
wisely  allows  the  trial  judge  a  broad  discretion  as  to 
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methods  which  shall  be  used  in  accomplishing  the  best 
results,  and  an  appellate  court  should  not  insist  upon 
substituting  its  own  judgment  by  selecting  something 
else,  merely  for  the  reason  it  seems  a  better  choice." 
Gwathmey  v.  United  States,  215  F.  2d  148,  153  (C.A. 
5,  1954).  ''A  condemnation  proceeding  brought 
against  owners  of  several  tracts  of  land  is  one  suit. 
The  several  answers  may  in  the  discretion  of  the  court 
be  given  separate  trials.  Discretion  in  this  case  was 
exercised  by  impaneling  one  jury  for  all  *  *  *,  and 
then  giving  to  these  appellants  in  effect  a  separate 
trial  before  that  jury,  followed  by  a  separate  verdict 
on  their  land,  and  a  separate  judgment.®  We  find  no 
such  confusion  or  prejudice  to  have  resulted  as  would 
show  an  abuse  of  discretion."  Atlantic  Coast  Line  R. 
Co.  V.  United  States,  132  F.  2d  959,  962  (C.A.  5, 1943). 
The  appellants  were  in  agreement  in  the  court  below 
that  the  matter  of  a  separate  trial  was  within  the  dis- 
cretion of  the  court  (R.  307,  323).  Apparently,  appel- 
lants are  still  of  the  same  view  since  they  attack  the 
action  of  the  district  court  as  an  "abuse  of  its  dis- 
cretion" (Br.  16). 

The  handling  of  this  case  by  the  district  court,  far 
from  being  an  abuse  of  discretion,  showed  great  com- 
petence, skill  and  ability.  The  jury  was  given  more 
assistance  than  a  jury  normally  receives  even  in  long 
and  complicated  cases.  From  time  to  time  during  the 
trial,  the  jury  was  told  the  purpose  of  the  introduc- 

^  There  was  apparently  some  question  in  the  trial  court 
whether  the  verdicts  for  the  over  200  parcels  were  returned 
severally  and  at  different  times.  Mr.  McPherson  made  a  fur- 
ther inquiry  to  find  that  a  single  verdict  had  been  returned 
|(R.  355-356). 
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tion  of  particular  classes  of  evidence,  the  law  appli- 
cable thereto  and  the  facts  it  would  have  to  decide. 
When  it  retired  to  the  jury  room  to  deliberate  it  had 
before  it,  summarized  in  exhibits,  practically  all  of 
the  really  determinative  factors  in  the  case.  It  had 
all  comparable  sales  and  leases  in  Exhibits  25-S,  33, 
57  and  57-1  (R.  2160,  2167,  2168,  2169).  All  of  the 
pertinent  data  about  these  sales  and  leases  were  com- 
piled in  easily  comprehensible  tabular  form,  size,  loca- 
tion, description  of  improvements,  dates,  terms,  rents, 
rents  averaged  per  square  foot  per  month,  and  sales 
price  averaged  per  square  foot  of  building  and  open 
space.  The  jury  had  before  it  the  summary  of  each 
expert's  testimony  on  both  the  fee  and  the  term  tak- 
ings (R.  2159,  2161,  2162,  2163,  2164,  2165,  2170,  2171, 
2172,  2173,  2175,  2176,  2177,  2189,  2191,  2192,  2193, 
2195,  2196,  2197).  Again,  all  these  exhibits  illustrat- 
ing the  expert's  opinion  were  clearly  tabulated  by 
parcel  or  tract  to  explain  the  basis  of  the  opinion. 

The  capitalization  of  income  approach  was  summar- 
ized for  the  jury  (R.  2179-2188).  The  income  was 
capitalized  for  the  property  as  a  whole,  and  each 
major  building  of  the  fee  taking  was  listed  separately 
on  an  exhibit  illustrating  how  to  arrive  at  fair  market 
value  by  capitalization  of  income.  The  trend  of  prices 
of  real  estate  in  the  San  Diego  area  was  also  illus- 
trated for  the  jury  by  an  exhibit  (R.  2194.  There 
were  other  exhibits,  maps,  photographs,  and  mathe- 
matical illustrations,  to  refresh  the  jury's  recollection 
of  this  property  with  which  it  had  become  intimately 
familiar  through  the  several  months  of  testimony. 
The  jury  had  seen  the  property.     It  heard  detailed 
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descriptions  of  its  condition.  It  had  heard  the  prep- 
arations, the  factors,  the  reasons,  the  highest  and  best 
uses,  and  the  fair  market  values  repeated  14  times 
with  variations,  so  that  even  a  juror  learning  by  pure 
rote  should  have  almost  been  qualified  to  take  the 
stand  and  testify  as  an  expert  himself. 

What  is  perhaps  most  gratifying  is  that  the  jury 
stayed  out  for  over  two  weeks,  giving  itself  plenty  of 
time  to  deliberate  and  consider  the  evidence  and  ex- 
hibits carefully.  One  could  have  been  very  suspicious 
had  it  returned  with  its  verdict  in  a  mere  two  or  three 
days  that  it  had  not  considered  all  the  evidence.  But 
the  awards  and  the  length  of  time  it  spent  in  arriving 
at  them  indicate  that  all  evidence  was  reviewed  and 
properly  weighed. 

The  appellants  (Br.  30-31)  make  much  of  the  fact 
that  the  award  for  one  tiny  tract  of  vacant  land  was 
higher  than  the  opinion  of  any  expert.  Viewed  ob- 
jectively, throughout  the  trial  Tract  A-106  was  given 
the  minutia  treatment  it  deserved.  That  the  appel- 
lants considered  it  insignificant  is  indicated  by  the 
fact  that  their  highest  testimony  for  the  tract  was 
$10,000,  given  by  Mr.  Culver  out  of  a  total  valuation 
opinion  in  excess  of  $10,000,000  (R.  2175).  In  other 
words,  they  thought  it  was  ^o^h  of  1  percent  of  the 
total.  Small  wonder  in  these  circumstances  the  jury 
probably  did  not  spend  a  great  deal  of  time  on  this 
tract,  and  in  the  process  awarded  more  than  the  expert 
testimony  would  indicate  was  proper.  Other  than  this 
one  minor  matter,  the  jury  has  a  perfect  record  for 
all  the  awards  and  interrogatories. 
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The  appellants  make  many  superficial  comparisons 
between  this  case  and  the  Gtvathmey  case,  supra,  e.g., 
number  of  pages  in  the  transcript,  number  of  days  in 
pre-trial  and  jury  deliberation,  and  total  dollars  in- 
volved in  the  award  (Br.  24).  These  things  may  be 
of  some  importance,  but  it  can  hardly  be  a  prima 
facie  case  that  the  jury  was  confused  because  the  trial 
lasted  17  weeks  or  the  awards  totaled  in  the  millions 
of  dollars.  It  is  also  somewhat  misleading  to  state  of 
the  Gwathmey  case  that  the  jury  awarded  compen- 
sation for  "the  50  separate  tracts  owned  by  the  group 
appellants"  (Br.  24).  In  fact,  the  jury  returned  ver- 
dicts on  238  separate  tracts.  215  F.  2d  148,  156.  In 
Gwathmey  the  tracts  were  combined  only  because  they 
were  being  condemned  for  a  single  governmental  pur- 
pose and  separate  trials  individually  or  in  small 
groups  was  a  possible  alternative.  Appellants  would 
be  the  first  to  reject  such  a  trial  of  this  property, 
which  they  claim  may  be  best  used  as  a  single,  unified, 
industrial  plant.  Further,  the  court  said  in  Gwath- 
mey that,  of  the  50  tracts  which  were  in  the  appeal, 
"It  may  well  be  that  upon  remand,  having  been  re- 
duced considerably  by  the  failure  of  many  land- 
owners to  appeal,  this  case  can  be  fairly  tried  in  one 
proceeding  before  one  jury."  215  F.  2d  148,  158. 
The  jury  in  the  Gwathmey  case  apparently  had  noth- 
ing but  its  own  notes  in  the  jury  room,  while  here  the 
jury  had  exhibits  illustrating  practically  all  the  essen- 
tial information  in  the  case.  215  F.  2d  148,  153-154, 
156.  In  the  Gwathmey  case,  lack  of  due  process  was 
shown  because  counsel  had  been  misinformed  about 
when  evidence  on  their  particular  tracts  would  be 
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presented,  and  because  the  cross-examination  came  so 
long  after  the  direct  evidence  as  to  be  ineffective.  215 
F.  2d  148,  154.  Appellants  here  claim  no  such  pro- 
cedural error.'^  Plainly,  the  differences  make  this  case 
and  the  GwatJimey  case  readily  distinguishable  and 
fortify  the  conclusion  that  the  district  court  here 
acted  with  fairness,  prudence  and  without  abuse  of 
discretion  in  any  manner. 

In  final  analysis,  appellants'  argument,  that  the 
case  was  so  complex  it  was  impossible  for  the  jury 
to  understand  it,  is  based  simply  on  the  length  of  the 
record.  Even  a  simple  case  may  be  garbled  so  badly 
in  presentation  as  to  be  unintelligible.  On  the  other 
hand,  the  most  complex  cases  can  ultimately  be  re- 
solved to  understandable  issues.  We  do  not  deny  that 
the  case  would  require  considerable  study  to  under- 
stand, nor  that  many  subsidiary  issues  of  fact  and 
law  were  raised  in  these  proceedings.  But  to  deter- 
mine whether,  when  the  jury  received  the  court's  in- 
structions and  retired,  it  was  reasonably  probable 
that  as  an  intelligent  group  it  could  understand  the 
issues,  one  must  understand  the  record.  We  do  not, 
of  course,  expect  this  Court  to  read  the  entire  origi- 
nal transcript,  nor  even  the  condensed  printed  record. 
To  assist  this  Court,  we  have  set  forth  a  rather  full 
^'Statement"  (supra,  pp.  8-73),  deleting  to  the  best  of 
our  ability  mere  repetitions,  of  the  case  as  it  was 

*°  Although  the  district  court  did  not  allow  appellants  to  pur- 
sue certain  lines  of  inquiry  on  cross-examination  because  it  was 
beyond  the  scope  of  the  direct  and  involved  matters  occurring 
after  the  date  of  taking,  they  were  given  every  opportunity  to 
make  a  timely  cross-examination  and  were  fully  advised  as  to 
when  the  evidence  was  to  be  presented. 
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summary  it  will  be  easy  to  see  why  the  transcript  is 
over  7,000  pages.  The  record  is  a  vast  tautology 
of  seven  experts  saying  basically  the  same  things 
from  different  viewpoints.  Nearly  2,000  pages  of 
the  record  were  hearings  out  of  the  presence  of  the 
jury.  When  the  fact  that  everything  was  said  seven 
times  in  the  term  taking  and  seven  times  in  the  fee 
taking  is  acknowledged  and  the  non-jury  hearings 
accounted  for,  the  record  does  not  appear  nearly  so 
formidable. 

Similarly,  when  one  understands  the  record,  the 
quotations  out  of  context  made  in  appellants'  brief ^ 
pp.  19-22,  are  perfectly  understandable  and  would 
occasion  no  confusion.  For  example,  the  considera- 
tion passing  between  Mr.  Carlstrom  and  the  charita- 
ble organizations  was  never  given  to  the  jury  except 
one  reference  in  appellants'  opening  statement.  The 
stricken  leases  would  not  have  bothered  the  jury 
for  the  simple  reason  that  all  admissible  leases  were 
before  the  jury  on  Exhibits  25-S  and  33.  The  rail- 
road parcels  were  withdrawn  from  the  jury's  con- 
sideration, and  it  can  be  shown  that  it  understood 
the  withdrawal  because  it  made  no  award  for  these 
parcels.  The  court's  instruction  to  disregard  the 
attempt  to  give  the  jury  a  set  of  figures  from  which 
it  could  calculate  reproduction  cost  new  of  these  build- 
ings is  explained  in  our  Statement,  supra,  pp.  58-60. 
Even  if  the  jury  used  the  forbidden  percentage  fig- 
ure, it  would  hardly  be  to  appellants'  detriment,  nor 
could  they  have   just  grounds  for  complaint.     The 
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other  quotations  out  of  context  are  as  easily  explain- 
able, but  we  shall  not  elaborate  the  point  further. 

In  summary,  the  trial  of  this  case  was  conducted 
to  present  the  evidence  and  issues  to  the  jury  in  an 
easily  comprehensible  manner.  Appellants  would  re- 
quire a  new  trial  to  divide  the  case  into  two — the 
term  taking  and  the  fee  taking.  They  fail  to  show, 
however,  how  that  would  substantially  change  the 
situation.  There  is,  we  submit,  no  warrant  for  im- 
posing such  a  procedure  which,  at  best,  would  be 
time-wasting  and  might  well  prejudice  the  Govern- 
ment by  overlapping  awards.  Cf.  Phillips  v.  United 
States,  243  F.  2d  1  (C.A.  9, 1957). 

II 

THE  COURT  WAS  CORRECT  IN  ITS  MISCELLANEOUS 
RULINGS  ON  EVIDENCE  OF  WHICH  APPELLANTS 
COMPLAIN 

A.  Evidence  of  the  cost  of  rehabilitating  the  prop- 
erty for  its  highest  and  best  use  is  a  properly  admissi- 
ble factor  to  be  considered  by  the  jury. — Mr.  John 
Hallock  testified  for  the  Government  on  the  condi- 
tion of  the  property  on  the  date  the  Government 
was  given  possession.  May  1,  1953  (R.  671-1005). 
Mr.  Hallock  determined  the  state  of  repair  of  each 
building,  and  what,  if  anything,  would  be  required 
''to  bring  it  up  to  a  standard  of  normal  maintenance, 
to  make  it  a  useful  facility  for  industrial  or  commer- 
cial work"  (R.  677-678).  In  enumerating  the  re- 
pairs and  rehabilitation  required  Mr.  Hallock  used 
photographs  of  the  specific  defects  to  illustrate  the 
type  of  repairs  needed.     Appellants  conceded  in  the 
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court  below  that  these  photographs  *'may  be  true 
and  correct  representations  of  the  particular  area 
that  is  involved  in  the  photograph  *  *  *"  (R.  682). 
They  objected,  however,  that  such  photographs  were 
not  "a  true,  correct  and  full  representation  of  the 
entire  property  *  *  *".  (Id.)  Of  course,  they  were 
presented  to  the  jury  only  as  ^'specific  pictures  and 
closeups  of  particular  defects  *  *  *"  (R.  689-690). 
At  the  same  time  the  couii:  told  the  jury  the  nature 
of  the  photographs,  it  added  that  'Hhere  are  areas 
where  no  defects  appear,  but  the  Government  has 
taken  no  pictures  of  these  areas"  (R.  690).  Under 
the  circumstances  in  which  they  were  introduced, 
the  photographs  could  not  possibly  have  been  mis- 
leading. Appellants  waived  foundation  at  the  time 
the  photographs  were  introduced,  and  agreed  the  pic- 
tures depicted  what  they  purported  to  depict  (R. 
689).  It  hardly  needs  discussing  that  photographs 
under  the  facts  here  are  admissible  evidence.  As 
Wigmore  says,  ''A  photograph,  like  a  map  or  dia- 
gram, is  a  witness'  pictured  expression  of  the  data 
observed  by  him  and  therein  communicated  to  the 
tribunal  more  accurately  than  by  words.  Its  use  for 
this  purpose  is  sanctioned  beyond  question."  Wig- 
more  on  Evidence,  Sec.  792  (3d  ed.).  Whether  par- 
ticular photographs  will  be  allowed  is  a  matter  in  each 
case  that  lies  within  the  discretion  of  the  trial  judge. 
Millers  Nat.  Ins.  Co.  v.  Wichita  Flour  Mills,  257  F.  2d 
93,  100  (C.A.  10,  1958)  ;  Luther  v.  Maple,  250  F.  2d 
916,  921  (C.A.  8,  1958)  ;  Drohan  v.  Standard  Oil  Com- 
pany, 168  F.  2d  761,  765  (C.A.  7, 1948). 
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Appellants  also  claim  it  was  objectionable  to  allow 
Mr.  Hallock,  after  he  recited  the  defects  to  estimate 
how  much  it  would  cost  to  biing  the  property  to  a 
condition  where  it  would  be  useful  and  usable.  Where 
this  question  was  raised,  the  court  held  that  it  is  re- 
versible error  to  exclude  testimony  as  to  the  amount 
that  would  be  necessary  to  be  expended  to  make  a 
property  usable  for  its  highest  and  best  use.  Hickey 
V.  United  States,  208  F.  2d  269,  276-277  (C.A.  3, 
1953),  cert.  den.  347  U.S.  919.  Obviously,  an  intel- 
ligent buyer  of  property  would  be  vitally  concerned 
with  how  much  it  would  cost  to  rehabilitate  such 
property,  especially  where,  as  here,  there  was  serious 
and  extensive  maintenance  work  that  needed  to  be 
done  (R.  690-797). 

Kinter  v.  United  States,  156  F.  2d  5  (C.A.  3,  1946), 
on  which  appellants  rely  in  their  brief,  is  not  germane 
to  the  issue  appellants  raise  here  (Br.  36).  As  the 
court  of  appeals  for  the  Third  Circuit  in  the  Hickey 
case,  supra,  pointed  out,  the  question  in  Kinter  was 
whether  the  landowner  should  be  allowed  to  recite  the 
cost  of  past  repairs  to  support  his  opinion  of  market 
value.  The  Kinter  case  is  absolutely  correct  in  its 
holding,  but  is  not  applicable  here  because  the  United 
States  was  not  trying  to  introduce  the  cost  of  past 
repairs  to  this  property.  It  only  wanted  to  show  how 
much  a  purchaser  could  expect  to  have  to  pay  out  of 
pocket  on  the  date  of  taking  to  repair  the  property. 

B.  The  district  court  ruled  correctly  and  within  the 
scope  of  its  judicial  discretion  hy  eliminating  from 
the  cross-examination  of  Mr.  Hallock  repetitious  and 
remote  questions  that  threatened  to  prolong  the  trial 
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greatly. — The  specific  question  about  which  appellants 
are  complaining  in  their  point  II  B  (Br.  37-42)  is 
this:  "Q.  Do  you  have  any  knowledge  as  to  whether 
or  not  the  sewer  facilities  that  you  have  been  refer- 
ring to  have  been  done  [repaired?]  during  the  period 
from  May  1,  1953  down  to  the  present  time"  (R.  995- 
996)  ?  The  purpose  of  this  question,  according  to 
counsel  for  appellants,  was  to  test  the  credibility  of 
Mr.  Hallock's  opinion  that  the  condemned  properties 
were  ''not  a  useful  facility  for  industrial  purposes 
during  the  period  of  time  that  I  inquired  about" 
(R.  996).  Counsel  for  appellants  further  elaborated 
that  he  felt  he  was  "entitled  to  test  the  credibility  of 
this  witness'  opinion  that  certain  things  must  be  done 
to  make  it  a  useful  property  for  industrial  purposes, 
to  find  out  whether  or  not  it's  operated  for  four  or 
five  years  without  it"  (R.  997).  To  this  argument  the 
court  cogently  remarked  that  ''The  witness  has  stated 
to  you  in  reply  to  your  questions,  Mr.  Burrill,  that 
this  question  of  usefulness  is  a  matter  of  degree.  And 
he  has  given  several  examples  which  seem  intelligent 
to  me.  And  I  think  they  were  probably  understand- 
able to  the  jury"   (R.  997-998). 

Some  of  the  questions  the  court  referred  to  appear 
in  the  immediately  preceding  colloquy  beginning  at 
page  989  of  the  printed  record.  Counsel  for  appel- 
lants there  also  wanted  to  test  Mr.  Hallock's  opinion 
"  *  *  *  that  all  these  things  were  necessary  *  *  *  for 
the  operation  of  this  property  for  an  industrial  pur- 
pose. And,  as  I  further  understand  his  testimony, 
that  he  said  that  it  was  essential  that  they  be  done 
promptly  as  of  May  1,  1953"  (R.  990).    Mr.  Hallock 
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immediately  denied  that  such  had  been  his  testimony. 
Mr.  Hallock's  prior  testimony  was  then  read,  and  the 
operative  phrase  was,  "to  bring  it  up  to  a  standard 
of  normal  maintenance,  to  make  it  a  useful  facility 
for  industrial  or  commercial  work"  (R.  990-991), 
Mr.  Hallock  was  then  questioned  extensively  on  this 
subject,  and  explained  "*  *  *  maintenance  can  be  de- 
ferred and  deferred  and  deferred  until  a  building 
falls  down,  if  you  want  to"  (R.  992).  Without  the 
maintenance,  the  property  "could  be  useful,  but  not 
fully  useful"  (R.  993).  He  gave  as  an  example  that 
certain  blackout  curtains  inhibited  the  lighting,  and 
one  caimot  have  efficiency  with  poor  lighting.  Coun- 
sel for  appellants  wanted  to  know,  "Isn't  it  a  fact 
that  those  blackout  curtains  have  not  been  removed  up 
to  the  present  time?"  Mr.  Hallock  replied  that  is  a 
fact,  and  that  the  reason  for  it  was  that  money  had 
not  been  forthcoming  to  Convair  from  the  Govern- 
ment to  do  the  work  (R.  993).  Counsel  for  the  appel- 
lants then  branched  out  into  other  fields.  He  asked 
about  repair  on  the  heaters  between  January  1,  1951, 
and  May  1953  (R.  994) .  He  asked  about  toilet  facili- 
ties and  transformers  (R.  995).  He  then  went  into 
the  question  about  sewer  repairs  quoted  above  during 
the  period  between  May  1953  and  the  date  of  trial. 
The  court  quite  properly  felt  that  the  line  of  inquiry 
was  getting  too  remote  and  sustained  the  objection  to 
the  question  (R.  996).  "To  open  up  a  question  of 
what  had  been  done  thereafter  [after  May  1953] 
would  be  to  multiply  this  case  endlessly.  We  would 
then  have  j^roblems  as  to  how  much  of  the  work,  if 
all,  was  done,  why  it  was  done;  what  judgment  was 
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used  and  what  was  done  or  what  was  not  done.  And 
none  of  it  would  be  of  assistance  in  judging  the  opin- 
ion of  this  witness"  (R.  996). 

The  objectionable  line  of  questioning  came  after 
Mr.  Hallock's  cross-examination  had  proceeded  for  a 
full  day  and  a  half,  and  covered  over  200  pages  of  the 
record.  The  cross-examination  had  touched  specifi- 
cally on  what  constituted  a  useful  facility,  deferred 
maintenance,  and  whether  the  plant  had  in  fact  been 
used  without  the  repairs  being  made,  at  least  three 
times  prior  (R.  813-815,  829-831,  980-982).  The  wit- 
ness was  cross-examined  extensively  on  every  item 
and  cost  on  his  rehabilitation  report  (R.  815-1005). 
It  is  plain  from  the  record  that  the  witness  was 
speaking  in  his  rehabilitation  report  of  repairs  that 
''ought  to  be"  and  not  necessarily  of  those  that  "have 
to  be".  Even  the  simplest  person  knows  the  differ- 
ence ])etween  repairs  that  ought  to  be  made  to  prop- 
erty and  those  that  actually  get  done.  Certainly  this 
blue  ribbon  jury  understood  what  Mr.  Hallock  was 
talking  about.  The  court  was  surely  correct  when  it 
noted  that  going  into  what  repairs  were  actually  made, 
when  and  why,  after  May  1,  1953,  was  not  a  vital 
necessity  to  the  jury  in  judging  this  witness'  opinion. 

When  dealing  with  evidence,  such  as  the  condition 
of  the  property,  relating  directly  to  value,  the  district 
court  had  wide  discretion.  As  this  Court  said  in 
United  States  v.  Block,  160  F.  2d  604,  607  (1947), 
"In  proceedings  of  this  character,  a  judicial  discretion 
in  admitting  or  rejecting  evidence  as  to  value  is  vested 
in  the  trial  court,  and  where  no  abuse  of  that  discre- 
tion is  shown,  such  rulings  should  not  be  disturbed  on 
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appeal."  Stephens  v.  United  States,  235  F.  2(i  467, 
471  (C.A.  5,  1956)  ;  Foster  v.  United  States,  145  F.  2d 
873,  875  (C.A.  8,  1944)  ;  Ramming  Real  Estate  Co.  v. 
United  States,  122  F.  2d  892,  895  (C.A.  8,  1941). 
There  was  certainly  no  abuse  of  discretion  in  the 
action  of  the  trial  court  here  to  limit  remote  and 
repetitious  cross-examination. 

The  United  States  is  aware,  of  course,  that  a  few 
cases   indicate   imder   severely   restricted   conditions, 
facts  occurring  after  the  date  of  valuation  may  be 
shown  as  tending  to  prove  or  disprove  the  accuracy 
of  an  opinion  formed  at  the  date  of  valuation.     The 
cases,  when  properly  limited,  are  correct.     Thus,  in 
United  States  v.  W estingJiouse  Co.,  339  U.S.  261,  267- 
268   (1950),  the  court  indicated  that  in  valuing  the 
taking  of  an  indetenninate  portion  of  the  term  of  a 
leasehold  estate,  it  would  be  proper  to  wait  until  the 
length  of  the  taking  was  definite  to  see  if  moving  costs 
should  be   allowed.     In   United  States  v.   Brooklyn 
Union  Gas  Co.,  168  F.  2d  391,  397  (C.A.  2,  1948),  they 
were  valuing  the  taking  of  a  portion  of  a  public  util- 
ity system,  and  it  was  held  proper  to  see  if  the  utility 
had  in  fact  lost  any  business  because  of  the  taking. 
Also  in  Hickey  v.  United  States,  208  F.  2d  269,  277- 
278  (C.A.  3,  1953),  cert,  den.,  347  U.S.  919,  where  an 
engineer    formed    an    opinion    on    the    condition    of 
covered  plumbing  and  heating  systems  as  of  the  date 
of  valuation,  he  was  permitted  to  say  that  after  the 
date  of  valuation  when  the  pipes  were  uncovered  his 
opinion  was  verified.     If  in  this  case,  appellants  had 
merely  wanted  Mr.   Hallock  to  testify  v\^hether  any 
subsequent  inspection  of  the  property  verified  or  re- 
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futed  his  opinion  of  the  repairs  necessary,  that  might 
have  similarly  been  admissible.  But  appellants 
wanted  to  go  far  beyond  this.  They  wanted  him  to 
testify  to  all  repairs  that  had  been  made,  and  the  gen- 
eral history  of  the  property  in  this  respect  from  the 
date  of  valuation  until  the  trial.  In  final  analysis  the 
case  would  have  been  thrown  wide  open  to  everything 
that  had  happened  at  the  plant  up  to  the  time  of  the 
trial.  The  district  court  wisely  observed  that  it  was 
immaterial  after  the  date  of  valuation  whether  the 
plant  fell  into  the  ocean  (R.  982,  997).  This  is  in 
accord  with  the  general  rule  that  valuation  of  land  in 
a  condemnation  proceeding  must  be  determined  as  of 
the  time  of  the  taking.  United  States  v.  Miller,  317 
U.S.  369,  374  (1943)  ;  Danforth  v.  United  States,  308 
U.S.  271,  283  (1939)  ;  McKendry  v.  United  States,  254 
F.  2d  659,  662  (C.A.  9,  1958).  As  this  Court  said  in 
State  of  Washington  v.  United  States,  214  F.  2d  33, 
47  (1954),  cert,  den.,  348  U.S.  862,  '^A  condemnation 
case  involves  a  taking,  as  of  a  certain  date,  and  the 
case  is  tried  with  the  eyes  of  the  court  and  jury 
fastened  to  the  date  of  taking,  and  some  short  but 
reasonable  period  before  or  after  the  taking. ' '  There- 
fore, the  rejection  of  questions  about  general  repairs 
up  to  the  time  of  the  trial  was  proper  because  it  con- 
cerned events  long  after  the  date  of  taking  in  addi- 
tion to  being  evidentially  remote  and  repetitive. 

C.  Reproduction  costs  are  not  a  reliable  guide  to 
fair  market  value  and  were  properly  rejected  as  di- 
rect evidence  in  this  case  tvhere  other  evidence  of  a 
more  trusttvorthy  nature  tvas  available. — The  defend- 
ants made  an  offer  to  prove  that  the  cost  of  construe- 
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tion  new  of  the  buildings  and  facilities  condemned 
here,  except  Building  8  and  other  facilities  located  on 
Parcel  1,  as  of  May  1,  1953,  was  $15,069,140,  and  the 
cost  new  less  depreciation,  including  straight  line  de- 
preciation, functional  depreciation  and  deferred  main- 
tenance, would  be  $9,217,397  (R.  1035).  The  matter 
was  discussed  at  some  length  in  chambers  (R.  1031- 
1048).  Next  day  the  court  made  its  ruling  as  fol- 
lows : " 

First,  I  am  going  to  sustain  an  objection  to 
the  introduction  in  evidence  of  expert  testi- 
mony of  dollars  and  cents  value  as  to  reproduc- 
tion costs,  reproduction  costs  less  depreciation, 
or  reproduction  costs  new  less  depreciation, 
whatever  way  it  might  be  offered.  Tr.  1903; 
164  F.  Supp.  451,  488. 

Now,  on  the  other  hand,  I  am  going  to  permit 
the  experts  for  the  defendants  to  state,  in  gen- 
eral terms,  what  factors  they  took  into  account 
in  arriving  at  their  opinion,  including  a  state- 
ment by  them,  if  they  desire,  that  they  took 
into  account  a  factor  of  reproduction  cost  less 
depreciation.    Tr.  1905;  164  F.  Supp.  451,  489. 

The  district  court's  reasons  for  its  ruling  as  stated  in 
the  accompanying  discussion  will  be  elaborated  on 
momentarily.  The  court,  instructed  the  jury  on  the  use 
of  expert  opinion  on  reproduction  costs  in  two  places 

^^  The  same  opinion,  revised  somewhat  for  publication,  is  re- 
ported in  United  States  v.  70.39  Acres  of  Land^  164  F.  Supp. 
451,  488-490.  This  appeared  in  the  original  trial  transcript  at 
pp.  1903-1910.  The  district  court  has  also  summarized  the 
argument  of  counsel  in  chambers  on  this  question.  164  F. 
Supp.  451,  488.  In  the  original  transcript  the  material  is  found 
at  pp.  1655-1691,  1729-1754.  Most  of  this  has  not  been  in- 
cluded in  the  printed  record. 
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(R.  1917-1922,  2097-2098).  The  substance  of  these 
instructions  is  contained  in  these  two  paragraphs  (R. 
1918,  2098)  : 

The  problem  we  got  into  involves  this  matter 
of  reproduction  cost  new  less  depreciation. 
Now  reproduction  cost  new  less  depreciation  is 
not  market  value,  and  therefore  the  court  has 
excluded  evidence  as  to  the  figures  on  reproduc- 
tion cost  new.  Certain  experts,  the  defendants* 
experts  that  you  have  heard  testify,  have  said 
that  in  forming  an  opinion  they  considered 
reproduction  cost  new  less  depreciation  as  a 
check  against  some  opinion  they  arrived  at  as  to 
fair  market  value.  That  the  court  has  per- 
mitted. The  expert  may  express  to  you  his  rea- 
soning process  in  arriving  at  his  opinion  of 
fair  market  value.  But  the  defendants'  experts, 
each  of  them,  have  disclaimed  that  reproduction 
cost  new  less  depreciation  was  market  value,  but 
that  instead  it  was  merely  a  check.  To  that 
extent  it  was  permissible. 

Reproduction  costs  new,  less  depreciation, 
plus  the  value  of  the  land,  is  not  fair  market 
value.  However,  reproduction  costs  new  of  the 
improvements  located  on  the  various  parcels, 
less  depreciation,  plus  the  land  value,  may  be 
considered  by  an  expert  witness  as  one  approach 
in  forming  his  ultimate  opinion  of  fair  market 
value  or  as  a  check  upon  his  final  opinion  of 
fair  market  value.  This  would  apply  both  to 
valuation  of  the  term  taking  and  the  fee  taking. 

The  district  court  gave  three  reasons  for  excluding 
from  evidence  the  reproduction  cost  less  depreciation 
of  the  improvements.  First,  the  compensation  in  a 
condemnation  case  is  fair  market  value,  and  reproduc- 
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tion  cost  is  remote  from  and  has  little  bearing  on  fair 
market  value.  Second,  the  introduction  of  expert  tes- 
timony on  reproduction  costs  separately  values  the 
buildings  from  the  land.  Third,  the  introduction  of 
reproduction  costs  tends  to  mislead  the  jury  in  fixing 
what  a  willing  buyer  would  pay  a  willing  seller  in  the 
market  place,  and  would  divert  them  from  their  con- 
sideration of  comparable  sales  as  the  best  evidence  of 
value  (Tr.  1903-1905;  164  F.  Supp.  451,  488-489). 

The  measure  of  just  compensation  in  a  condemna- 
tion case  is  fair  market  value,  and  the  best  evidence  of 
fair  market  value  is  comparable  sales.  United  States 
V.  Toronto  Nav.  Co.,  338  U.S.  396,  402  (1949)  ;  United 
States  V.  Petty  Motor  Co.,  327  U.S.  372,  377  (1946)  ; 
United  States  v.  Miller,  317  U.S.  369,  373-375  (1943)  ; 
Olson  V.  United  States,  292  U.S.  246,  255-257  (1934) ; 
Cole  Investment  Co.  v.  United  States,  258  F.  2d  203, 
205  (C.A.  9,  1958)  ;  Goodyear  Farms  v.  United  States, 
241  F.  2d  484,  485  (C.A.  9,  1956)  ;  Simmonds  v.  United 
States,  199  F.  2d  305,  307  (C.A.  9,  1952);  United 
States  V.  5139.5  Acres  of  Land,  200  F.  2d  659,  662 
(C.A.  4,  1952)  ;  United  States  v.  Ham,  187  F.  2d  265, 
270  (C.A.  8,  1951)  ;  United  States  v.  Pennsylvania- 
Dixie  Cement  Corp.,  178  F.  2d  195,  198-200  (C.A.  6, 
1949)  ;  Kinter  v.  United  States,  156  F.  2d  5,  7  (C.A. 
3,  1946)  ;  Fain  v.  United  States,  145  F.  2d  956,  957 
(C.A.  6,  1944)  ;  Baetjer  v.  United  States,  143  F.  2d 
391,  397  (C.A.  1,  1944)  ;  Love  v.  United  States,  141  F. 
2d  981,  983  (C.A.  8,  1944)  ;  Welch  v.  Tennessee  Valley 
AutJwrity,  108  F.  2d  95,  101  (C.A.  6,  1939). 

Where  there  is  a  market  price  for  the  property 
condemned  established  by  contemporaneous  sales  in 
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the  open  market  that  price  is  *'just  compensation" 
and  other  evidence  of  "vahie",  such  as  capitalization 
of  income  or  reproduction  costs,  would  not  be  perti- 
nent at  all.  United  States  v.  Netv  River  Collieries, 
262  U.S.  341,  344  (1923)  ;  Vogelstein  d  Co.  v.  United 
States,  262  U.S.  337,  340  (1923)  ;  St.  Joe  Paper  Co.  v. 
United  States,  155  F.  2d  93,  96-97  (C.A.  5,  1946); 
W.  T.  Grant  Co.  v.  Dug g an,  94  F.  2d  859,  861  (C.A. 
2,  1938)  ;  Olson  v.  United  States,  67  F.  2d  24,  29  (C.A. 
8,  1933),  affirmed  292  U.S.  246,  257  (1934).  Of 
course,  this  perfect  market  price  is  mostly  found 
in  fungibles  such  as  coal  or  copper,  as  in  the 
New  River  Collieries  and  Vogelstein  cases.  In  real 
property  there  are  rarely  enough  transactions  involv- 
ing identical  property  to  give  such  an  indisputable 
market  price.  Usually,  as  in  the  present  case,  there 
is  some  dispute  as  to  the  extent  to  which  sales  are 
comparable.  But  this  does  not  change  the  objective 
in  valuing  property,  i.e.,  what  a  willing  buyer  would 
pay  a  willing  seller  when  neither  are  acting  imder 
compulsion.  It  simply  renders  proof  of  this  more 
difficult,  and  calls  for  weighing  the  incomparable  ele- 
ments of  similar  sales  along  with  the  comparable 
elements.  United  States  v.  Toronto  Nav.  Co.,  338  U.S. 
396,  402  (1949).  Thus,  in  the  present  case  there  were 
over  50  recent  sales  of  industrial  and  commercial 
property  in  the  vicinity  of  Convair  Plant  #2,  al- 
though admittedly  none  of  them  was  as  large  as  most 
of  the  parcels  and  tracts  at  the  plant,  except  the  two 
sales  involving  this  same  plant  (R.  2168-2169).  But 
this  difference  of  size  was  merely  an  element  to  be 
taken  into  consideration,  with  these  sales  of  similar 
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type  properties  still  the  best  evidence  of  fair  market 
value.  The  jury  also  had  before  it  the  testimony  of 
the  experts  on  capitalization  of  income  and  their 
opinions  of  fair  market  value  taking  into  accoimt  all 
three  factors. 

It  was  certainly  not  error  in  these  circumstances 
for  the  district  court  to  exclude  an  extended  discus- 
sion of  the  collateral  issue  of  the  cost  of  reproducing 
the  buildings.  Of  the  standard  approaches  which  ex- 
perts use  in  valuing  property,  reproduction  cost  al- 
most universally  has  been  discussed  for  its  infirmities 
and  been  thoroughly  discredited  by  so  many  courts. 
As  the  Supreme  Court  said  in  United  States  v.  To- 
ronto Nav.  Co.,  338  U.S.  396,  403  (1949):  ^'Original 
cost  is  well  termed  the  'false  standard  of  the  past' 
where,  as  here,  present  market  value  in  no  way  re- 
flects that  cost.  So  with  reproduction  cost,  when  no 
one  would  think  of  reproducing  the  property."  One 
of  the  earliest  cases  to  consider  the  problem,  Devon  v. 
City  of  Cincinnati,  162  Fed.  633,  635  (C.A.  6,  1908), 
cert,  den.,  212  U.S.  577,  stated:  ''It  seems  clear  to  us 
that  the  effort  of  the  defendant  below  was  not  to 
enlighten,  but  rather  to  confuse  and  mislead,  the  jury 
from  a  consideration  of  the  actual  value  of  the  land 
and  buildings  as  they  are  now  into  a  consideration  of 
their  cost,  of  what  they  might  be  valued  at  as  build- 
ings alone,  irrespective  of  the  ground."  In  United 
States  V.  44.00  Acres  of  Land,  234  F.  2d  410,  412-413 
(C.A.  2,  1956),  cert,  den.,  352  U.S.  916,  it  was  held 
that  a  valuation  of  an  industrial  building  based  pri- 
marily on  reproduction  cost  new  less  physical  depre- 
ciation and  the  cost  of  the  land  was  erroneous,  and 
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Orgel's    work,    Valuation    Under    Eminent    Domain 
(1953  ed.),  sec.  188,  is  quoted  as  follows: 

It  is  not  difficult  to  understand  the  modern 
appraiser's  skepticism  of  land  value  plus 
structural  cost  as  a  measure  of  the  market 
value  of  improved  real  estate.  Such  a  figure 
would  be  acceptable  only  on  the  assumption  that 
the  buyer  of  the  property  would  want  to  erect 
a  substantially  identical  structure  in  case  the 
existing  one  were  not  there.  The  market  value 
of  the  mere  land  is  a  value  that  can  be  availed 
of  by  the  owner  only  by  erecting  on  it  that  type 
of  building  which  is  now  best  adapted  to  it. 
But  if  the  existing  building  is  not  of  that 
type — which  is  almost  sure  to  be  the  case  in 
this  dynamic  age,  unless  the  structure  is  very 
new — then  the  improvement  does  not  enhance 
the  value  of  the  whole  property  by  the  amount 
of  the  reproduction  cost.  *  *  * 

In  Kinter  v.  United  States,  156  F.  2d  5,  7  (C.A. 
3,  1946),  the  court  stated,  "Admittedly,  cost  is  not 
synonymous  with  market  value.  A  fortiori,  cost  of 
land  and  cost  of  improvements  taken  separately  and 
added  are  not  to  be  equalized  with  fair  market  value." 

"There  is  no  necessary  relationship  between  re- 
production cost  and  market  value,"  held  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  in 
Riley  v.  District  of  Columbia  Redevelop.  Land 
Agency,  246  F.  2d  641,  644  (1957).  For  another 
authority  discussing  the  unreliability  of  the  repro- 
duction cost  approach  to  valuation  see  United,  States 
V.  49,375  Square  Feet  of  Land  in  Manhattan,  92  F. 
Supp.   384,   387-388    ( S.D.N. Y.,   1950),   affirmed  per 
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curiam  sum  nom.  United  States  v.  Tishman  Realty 
<&  Construction  Company,  193  F.  2(i  180  (C.A.  2, 
1952).  In  rejecting  reproduction  and  original  costs 
the  Fifth  Circuit  in  Bowie  Lumber  Co.  v.  United 
States,  155  F.  2d  225,  228-229  (1946),  said: 

The  refusal  of  the  court  to  permit  owners  to 
introduce  evidence  touching  the  original  cost 
of  the  building  on  a  cubic  foot  basis,  and  also 
the  estimated  cost  of  the  reproduction  of  the 
Poydras  Building  was  not  prejudicial  error. 
Manifestly,  such  evidence  was  remote  in  point 
of  time  as  to  original  cost.    [Citing  authorities.] 

It  could  not  be  helpful  to  the  jury  to  permit 
evidence  of  the  reproduction  of  the  building  by 
owner's  witness,  the  Assistant  City  Architect. 
The  building  had  stood  for  over  forty-six  years 
and  the  cost  of  reproduction  in  the  year  1943 
would,  in  all  probability,  mislead  the  jury. 

Even  in  those  cases  where  reproduction  costs  have 
been  considered,  the  courts  have  repeatedly  felt  it 
necessary  to  caution  on  the  limitations  and  frailties 
of  this  type  of  evidence.  Thus,  the  Supreme  Court 
in  Standard  Oil  Co.  v.  Southern  Pacific  Company, 
268  U.S.  146,  156  (1925),  warns:  "It  is  to  be  borne  in 
mind  that  value  is  the  thing  to  be  fomid  and  that 
neither  cost  of  reproduction  new,  nor  that  less  depre- 
ciation, is  the  measure  or  sole  guide." 

In  United  States  v.  Savannah  Shipyards,  139  F.  2d 
953,  956  (C.A.  5,  1944),  reh.  den.  140  F.  2d  863,  the 
court  cautions: 

*  *  *  in  view  of  the  fact  that  the  issue  in 

condemnation  proceedings  is  not  the  cost  of 

I  production  or  reproduction,  but  the  fair  market 
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value,  proof  as  to  the  reproduction  cost  or 
production  cost  is  collateral  to  the  real  issue. 
Recent  cost  of  construction  is  merely  a  circum- 
stance that  the  jury  might  consider  as  having 
some  bearing  on  fair  market  value  in  situations 
where  there  is  no  available  evidence  of  market 
value.  *  *  *  If  the  actual  cost  of  construction 
had  been  ascertained  to  the  penny,  the  jury 
would  still  have  been  required  to  ascertain  fair 
market  value  *  *  *  [Emphasis  added.] 

In  United  States  v.  Wise,  131  F.  2d  851,  852  (C.A. 
4,  1942),  the  court  would  hold  only  that  the  admissi- 
bility of  reproduction  costs  ''is  largely  governed  by 
the  peculiar  circumstances  of  each  case  and  rests  to 
a  great  extent  in  the  discretion  of  the  trial  judge." 
Even  so,  the  court  felt  it  necessary  to  quote  at  length 
the  charge  to  the  jury  by  the  district  court  that  re- 
production cost  was  not  the  measure  of  compensa- 
tion, and  the  limitation  on  its  use.  It  was  held  in 
United  States  v.  Boston,  C.C.  dc  N.Y.  Canal  Co.,  271 
Fed.  877,  889  (C.A.  1,  1921),  that  reproduction  costs 
could  not  be  considered  unless  the  court  or  jury  was 
first  satisfied  ''that  a  reasonably  prudent  man  would 
purchase  or  undertake  the  construction  of  the  prop- 
erty at  such  a  figure."  The  district  court  obviously 
could  not  have  made  the  required  affirmative  finding 
in  this  case.  In  practically  all  the  cases  where  the 
introduction  of  this  type  of  evidence  has  been  upheld, 
the  circuit  courts  have  been  careful  to  point  out  either 
the  uniqueness  of  the  property,  or  the  absence  of  any 
comparable  sales  or  other  type  evidence  on  which  to 
base  an  award.  See,  for  example,  United  States  v. 
2.4  Acres,  138  F.   2d  295,  298    (C.A.  7,  1943)    (no 
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sales)  ;  United  States  v.  Savannah  Shipyards,  139  F. 
2d  953,  954  (C.A.  5,  1944),  reh.  den.,  140  F.  2d 
863  (no  comparable  sales  of  shipyards  in  the 
course  of  construction)  ;  United  States  v.  Two  Acres 
of  Land,  144  F.  2d  207,  209  (C.A.  7,  1944) 
(church  property)  ;  United  States  v.  Boston,  C.C.  c& 
N.Y.  Canal  Co.,  supra  (condemnation  of  a  canal).  By 
contrast,  see  the  cases  relying  on  comparable  sales, 
supra,  p.  99.  None  of  them  feel  it  necessary  to  ex- 
plain why  other  approaches  to  value  are  not  used. 
Obviously,  all  of  these  cases  together  point  out  why 
courts  reject  reproduction  costs  where  any  other 
standard  of  value  is  available.  The  district  court 
properly  rejected  appellants'  offer  to  prove  reproduc- 
tion costs  of  the  buildings  for  the  reasons  stated  in 
its  opinion,  to  wit:  such  costs  are  remote  from  the 
issue  of  fair  market  value,  and  their  introduction 
would  tend  to  mislead  the  jury  as  to  what  the  true 
measure  of  compensation  is. 

If  further  reason  be  needed,  the  district  court  was 
also  correct  in  stating  that  such  evidence  is  a  sepa- 
rate valuation  of  the  buildings  from  the  land.  This 
likewise  tends  to  confuse  the  jury  and  leads  to  a 
piecemeal  valuation  of  the  property.  This  Circuit 
has  announced  its  intention  to  follow  the  established 
rule  in  United  States  v.  Honolulu  Plantation  Co., 
182  F.  2d  172,  178  (1950),  where  this  Court  said: 
"It  is  likewise  perfectly  true  that  the  land  cannot 
be  valued  alone  without  buildings  or  other  structures 
which  have  been  added  thereto  and  which  are  a  part 
of  the  real  property.  According  to  common  law, 
these  are  as  much  a  part  of  the  soil  as  are  the  rocks. 
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sand  and  other  natural  features."  Other  cases  which 
follow  this  view  are  United  States  v.  Cey^tain  Parcels 
of  Land,  149  F.  2d  81  (C.A.  5,  1945)  ;  United  States 
V.  Meyer,  113  F.  2d  387,  397  (C.A.  7,  1940)  ;  Morton 
Butler  Timber  Co.  v.  United  States,  91  F.  2d  884, 
888  (C.A.  6,  1937).''  For  this  additional  reason,  there 
was  no  error  in  rejecting  reproduction  cost  new  less 
depreciation  of  the  buildings  and  improvements. 

D.  Government  needs  for  a  particular  type  of 
property  cannot  he  considered  in  determining  just 
compensation. — To  be  clearly  understood,  the  intro- 
duction and  subsequent  striking  of  certain  Convair 
leases  from  the  evidence  before  the  jury  must  be 
presented  in  the  correct  time  sequence.  When  the 
first  real  estate  expert,  Mr.  Sayer,  was  testifying, 
the  question  arose  as  to  whether  certain  leases  made 
by  Convair  as  a  government  contractor  of  the  sub- 
ject property  should  be  admitted  in  evidence.  There 
was  a  long  discussion  of  the  issue  in  chambers  which 
has  not  been  printed  (Tr.  2150-2269).  The  court 
initially  ruled  that  the  leases  between  Convair  and 

^^  This  is  not  to  suggest  tliat  in  vahiing  the  property  as  a 
■whole  an  expert  caimot  state  how  much  of  the  total  a  build- 
ing or  other  improvement  contributed.  As  was  said  in  the 
Meyer  case,  "All  of  the  facts  and  circumstances  bearing  upon 
the  condition  and  nature  of  the  land  as  a  whole  and  its  possible 
use  are  proper  as  elements  bearing  upon  value,  but  separate 
appraisements  of  the  different  elements  constituting  the  whole 
are  improper."  113  F.  2d  397.  See  also  United  States  v.  City 
of  New  York,  165  F.  2d  526,  528-529  (C.A.  2,  1948).  To  have 
allowed  the  witnesses  for  appellants  to  go  through  the  involved 
process  of  calculating  reproduction  cost  new  less  depreciation  of 
the  buildings  would  have  been  just  such  a  "separate  appraise- 
ment" of  a  fractional  part  of  the  whole  and  would  have  tended 
to  divert  the  jury  from  the  real  issue. 
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Carlstrom  could  be  referred  to  by  the  experts  just 
as  any  other  comparable  leases  (Tr.  2217).  Follow- 
ing the  doctrine  announced  by  the  Supreme  Court  in 
United  States  v.  Cars,  337  U.S.  325,  333  (1949),  the 
court  ruled  it  would  be  a  jury  question  whether  needs 
of  the  Grovernment  influenced  the  rentals  paid. 

In  order  that  the  jury  might  appreciate  the  facts 
being  developed  as  the  case  progressed,  the  court 
gave  the  jury  a  summary  of  the  contentions  the 
parties  were  making  with  regard  to  these  leases 
(R.  1223-1228).  In  this  connection  the  court  in- 
structed that  if  there  had  been  a  general  increase 
in  value  throughout  the  area  due  to  government  ac- 
tivities, such  as  the  Navy  Base,  Air  Station  and 
government  contractors  generally,  and  if  the  Convair 
leases  are  in  line  with  such  general  increase  through- 
out the  area,  then  these  leases  could  be  considered  the 
same  as  any  other  (R.  1226-1227).  ''If  on  the  other 
hand,  in  the  Convair  leases  and  the  rentals  provided 
there  is  an  increment  or  increase  not  caused  by  the 
general  condition  in  the  area,  but  caused  by  the 
necessity  of  the  Government  acting  through  Convair, 
the  contractor,  for  storage  space  and  other  facilities— 
in  other  words,  for  facilities  for  the  particular  kind 
as  are  involved  in  this  case  in  the  particular  area 
nearby  the  Convair  Plant  No.  1,  then  such  increment 
must  be  segregated  by  the  jury  and  not  considered 
in  arriving  at  fair  market  value"  (R.  1227).  Mr. 
Sayer  then  testified  about  the  Convair  leases.  (See 
Statement,  supra,  pp.  28-29.) 

When  the  Government  presented  its  case  on  the 
term  taking,  it  sought  to  show  by  its  first  witness  that 
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Convair  was  the  agent  of  the  United  States,  that  the 
rentals  were  in  fact  largely  paid  by  the  United  States 
and  that  the  price  and  circumstances  indicated  that 
they  were  entered  into  on  the  compulsive  need  of  the 
Grovemment's  agent  for  this  particular  type  of  prop- 
erty (R.  1423-1507).  Mr.  Robert  B.  Watts,  vice  pres- 
ident and  general  counsel  of  Convair  at  San  Diego, 
who  was  in  charge  of  real  estate  matters,  was  the  wit- 
ness for  this  purpose  (R.  1423).  Mr.  Watts'  testi- 
mony has  been  summarized  in  the  Statement,  supra, 
pp.  37-40.  To  illustrate  his  testimony.  Exhibit  J  had 
been  prepared,  which  named  the  various  contracts  be- 
tween the  Government  and  Convair  and  gave  certain 
pertinent  data,  such  as  dates,  type  of  contract,  subject 
matter  of  the  contract,  whether  Convair  was  prime  or 
subcontractor,  etc.  (R.  1444-1451).  The  exhibit  was 
admitted  over  appellants'  objection  ' 'merely  to  illus- 
trate the  testimony  which  the  witness  will  give  con- 
cerning the  contracts  and  their  performance  at  San 
Diego  with  the  Government  for  military  equipment" 
(R.  1451) .  Mr.  Watts'  accompanying  evidence  brought 
out  that  Mr.  Carlstrom  was  reluctant  to  lease  the  Con- 
vair people  additional  space  in  Plant  #2  under  any 
circumstances,  and  would  only  do  so  after  they  threat- 
ened condemnation  and  Mr.  Carlstrom  demanded  and 
got  an  increase  in  rentals  (R.  1463-1464). 

Again  at  the  beginning  of  the  fee  valuation  the 
United  States  moved  to  exclude  these  Convair  leases, 
"upon  the  grounds  that  those  leases  represent  the  com- 
pulsion which  was  attended  by  the  Govermnent's  mili- 
tary necessity,  as  shown  by  the  testimony  of  Mr. 
Watts  *  *  *"    (R.  1740).     This  time  the  court  sus- 


109 

tained  the  Government's  motion  (R.  1745).  The  court 
thereupon  instructed  the  jury  to  forget  any  Convair 
leases  entered  after  January  1,  1951,  with  one  excep- 
tion, and  they  were  removed  from  Exhibit  25  (R. 
1754). 

In  a  later  discussion  clarifying  exactly  what  por- 
tion of  the  transcript  and  exhibits  it  was  necessary  to 
strike  to  eliminate  the  stricken  Convair  leases,  the 
question  arose  as  to  whether  the  terms  of  the  leases 
other  than  rental  paid  should  also  be  stricken  (Tr. 
5154-5164).  Counsel  for  the  appellants  argued  that 
"the  leases  are  also  oifered  on  the  issue  of  whether 
there  was  reasonable  probability  of  unitization,  irre- 
spective of  the  rental  values  fixed  in  the  leases"  (Tr. 
5156 ;  emphasis  supplied) .  The  court  called  for  more 
argument  on  whether  the  "leases  would  still  have,  as 
to  area,  location  and  so  forth,  some  value  on  the  uni- 
tization question"  (Tr.  5161).  At  the  conclusion  of 
this  argument  the  court  ruled,  '*!  am  leaving  the  uni- 
tization question  to  the  jury,  and  I  will  let  them  con- 
sider the  leases  as  to  area,  location  and  so  forth  on 
the  imitization  question,  but  not  the  rents"  (Tr.  5164). 

Under  the  circumstances  of  this  case  it  is  some- 
what surprising  to  see  appellants  (Br.  47)  '* respect- 
fully submit  that  it  was  the  duty  of  the  trial  court  to 
admit  all  the  evidence  and  exhibits  respecting  the  Con- 
vair-Government  contracts  and  Convair-Carlstrom 
leases  or  else  to  reject  all  of  it."  For  all  practical 
purposes  the  court  did,  at  appellants'  insistence,  admit 
all  of  this  evidence  except  those  portions  which  were 
clearly  inadmissible,  i.e.,  the  rentals.  As  for  the  testi- 
mony of  Mr.  Watts  on  aircraft  manufacturing  con- 

525540 — 59^ — —8 
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(C.A.  2,  1944),  cert,  den.,  323  U.S.  726  (1944).  It 
provides  no  realistic  or  fair  standard  by  which  to 
judge  the  market. 

It  is  a  fundamental  principle  in  determining  just 
compensation  that  ''special  value  to  the  condemnor 
as  distinguished  from  others  who  may  or  may  not 
possess  the  power  to  condemn  has  long  been  excluded 
as  an  element  from  market  value."  United  States 
V.  Cors,  337  U.S.  325,  333  (1949) ;  United  States  v. 
Miller,  317  U.S.  369,  375  (1943)  ;  United  States  v. 
Chandler-Biinbar  Co,,  229  U.S.  53,  76  (1913).  In 
United  States  v.  Petty  Motor  Co,,  327  U.S.  372  (1946), 
the  court  said  (p.  377)  that  the  value  of  the  interest 
taken  ''is  not  the  value  to  the  owner  for  his  particu- 
lar purposes  or  to  the  condemnor  for  some  special 
use  but  a  so-called  'market  value.'  " 

That  principle  has  led  to  the  rule  in  the  federal 
courts  (including  this  Court)  that  the  amounts  paid 
by  the  condemnor  for  the  same  or  other  property  are 
not  even  evidence  of  market  value,  and,  therefore,  are 
not  admissible  on  that  issue.  Justice  v.  United 
States,  145  F.  2d  110,  111  (C.A.  9,  1944)  ;  Murdoch 
V.  United  States,  160  F.  2d  358,  362  (C.A.  8,  1947)  ; 
United  States  v.  13,255.53  'Acres  of  Land,  Etc.,  158 
F.  2d  874,  877  (C.A.  3,  1946)  ;  United  States  v.  Fos- 
ter, 131  F.  2d  3,  5  (C.A.  8,  1942),  cert.  den.  318  U.S. 
767  (1943)  ;  United  States  v.  Reynolds,  115  F.  2d  294, 
296  (C.A.  5,  1940)  ;  United  States  v.  Bailey,  115  F. 
2d  433,  434  (C.A.  5,  1940)  ;  Five  Tracts  of  Land  v. 
United  States,  101  Fed.  661,  663-665  (C.A.  3,  1900) ; 
United  States  v.  Beaty,  198  Fed.  284,  291  (W.D.  Va., 
1912),  reversed  on  other  grounds,  203  Fed.  620  (C.A. 
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4, 1913} ;  eL  WestOiester  Cammt^  Park  Cotmmssum  ▼. 
rmiUd  Studies,  143  F.  2d  688,  693  (C^  2,  1944),  cert 

fSL,  323  U^.  728. 

Those  mliiigs  are  ^ainj^  ap^tieaUe  in  tins  pxoeeedr 
.7^.  What  the  Gorexmnoit  mig^  be  wiDnig  to  pay, 
r  to  hare  its  eontiaetor  pay,  as  rental  for  the  tem- 
•ooraiy  use  <Kf  land  in  expanding  to  meet  a  war  emer- 
geney  eonld  hare  no  probatiire  Tafaie  in  determining 
*be  fair  annnal  rental  of  sndi  property  on  the  open 
liiarket. 

In  UmiUd  States  t.  Hagmam,  II'  ?  11  599  (CJL 
~.  1940),  proeeedings  were  hrongL:  >ndemn  fee 

Tide  to  land  oeei^ied  by  the  United  ^  'inder  a 

lease  and  on  idiidi  it  had  eonstmeted  w^ers. 

The  landowner  aigaed  that  maiket  rafaie  was  en- 
^need  beeanse  pm^peetive  pordiasers  would  eon- 

der  iSae  faet  that  the  ITnited  States  would  reiew  the 
rase  or  eondemn  the  fee  in  order  to  avoid  the  es^ense 
<>f  removal  of  the  tower&  The  court  sustained  the 
exelnsion  of  evidaiee  to  sopport  tins  eontention 
beeanse  it  represented  spedal  Tafaie  to  the  United 
States.  See  also  United  States  t.  Delamare,  Lacka- 
wamma  S  WM.  Co^  2^  F.  2d  112,  115-116  (C^  3, 
1959),  wliere  evidenee  cxf  a  lease  to  fte  Goveinmenfs 
eontzaetor  was  not  gromids  for  reversal  onfy  beeanse 
the  ultimato  award  ekai^  Showed  tibie  evidence  had 
been  rejected  as  a  basb  for  evaliiation. 

It  was  not  sezioos^  disputed  as  to  wbo  was  aetnally 
payii^  the  rents  cm^  the  Convair  leases.,  although  tiiere 
was  an  isBoe  on  vdiether  a  f onnal  agency  rdationsh^ 
existed  between  Convair  and  tibe  Govexnment.  These 
rents  were  ^aeed  in  an  oveihead  pod,  and  during  the 
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period  subsequent  to  1950  the  Government  paid  be- 
tween 85%  and  95%  of  the  total  (R.  1502).  Not  only 
was  the  Government  paying  the  bill  but  the  record 
shows  that  Convair  was  in  constant  touch  with  the 
Government  with  respect  to  its  leases  (R.  1464,  1467, 
1468,  1469,  1470).  It  is  further  clear  from  Mr.  Watts' 
testimony  that  all  Convair  expenditures  were  being 
constantly  audited  by  government  accountants.  What- 
ever the  relationship  may  be  for  other  questions,  cer- 
tainly for  purposes  of  these  leases  Convair  was  the 
Government's  agent.  The  holding  of  United  States  v. 
Five  Parcels  of  Land,  180  F.  2d  75  (C.A.  5,  1950), 
cert,  den.,  340  U.S.  812,  is  very  pertinent: 

The  [Houston]  Shipbuilding  Corporation  was 
an  agency  of  the  United  States  and  for  the  pur- 
poses of  this  discussion  it  will  be  treated  as  if 
it  were  the  United  States,  since  the  improve- 
ment of  the  lands,  the  building  of  the  facilities 
and  improvements,  the  operation  of  the  ship- 
yard, and  the  building  of  ships  were  all  for  the 
United  States  and  at  its  expense." 

It  having  been  shown  that  the  excluded  leases  were 
used  largely  for  building  military  aircraft,  and  that 

^^  The  situation  will  be  governed  by  the  substantial  equitable 
principles  viewing  the  case  as  a  whole,  not  by  the  technical 
rules  of  agency.  As  it  was  recently  said  in  another  condemna- 
tion case  involving  the  same  fundamental  principle  of  exclud- 
ing values  attributable  solely  to  the  Government's  needs  or 
activities  with  regard  to  the  particular  property,  to  view  the 
controversy  as  one  merely  between  private  parties  under  State 
law  "strips  it  of  its  life  giving,  its  flesh  and  blood,  elements" 
and  such  cases  will  not  be  controlled  by  "invocation  of  the  dry 
as  dust  legal  principles  as  to  fixtures  controlling  the  relation  of 
an  ordinary  landlord  and  tenant  *  *  *."  Bibb  County^  Geor- 
gia V.  United  States,  249  F.  2d  228,  230  (CA.  5,  1957). 
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the  leases  were  made  during  the  Korean  War  emer- 
gency, with  the  Government  paying  most  of  the  rentals 
and  approving  such  leases,  the  district  court  properly 
excluded  them  as  reflecting  only  pressing  govern- 
mental needs  and  not  fair  market  transactions. 

E.  The  district  court  was  correct  in  ruling  that  the 
previous  sale  of  the  same  property  and  Carlstrom's 
admissions  against  interest  in  a  tax  proceeding  were 
admissible  aiid  ifi  excluding  evidence  of  fair  market 
rental  value  14  months  after  the  date  of  taking. — We 
turn  now  to  the  three  final  complaints  made  by  the 
appellants  about  the  admission  and  exclusion  of  evi- 
dence (Br.  48-57).  With  respect  to  Point  E,  evidence 
of  what  the  same  property  sold  for  previously  has 
been  upheld  by  the  federal  courts  on  numerous  occa- 
sions and  whether  a  sale  is  too  remote  in  time  is  en- 
tirely a  matter  within  the  discretion  of  the  trial  judge. 
This  Court  stated  the  rule  in  Simmonds  v.  United 
States,  199  F.  2d  305,  307-308  (1952) : 

Finally,  Simmonds  alleges  that  the  District 
Court  committed  prejudicial  error  in  admitting 
testimony  of  the  price  which  Simmonds  paid 
for  Tract  No.  7  in  1944  to  be  admitted  as  evi- 
dence of  the  1948  value.  He  contends  that 
the  1944  purchase  date  was  too  remote  from 
the  1948  valuation  date  to  be  of  any  probative 
value;  and  that  the  low  purchase  price  unduly 
prejudiced  the  jury  in  fixing  the  value  of  the 
property.  However,  compensation  for  con- 
demned lands  is  measured  by  market  value,  and 
the  price  paid  at  prior  sales  of  the  same  prop- 
erty, reasonably  recent  and  not  forced,  are  evi- 
dence of  market  value.     [Citing  United  States 
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V.  BecMold  Co.,  129  F.  2(i  473, 479  (C.A.  8, 1942), 
and  other  cases.]  *  *  *  Any  changes  in  circum- 
stances between  1944  and  1948,  as  they  affect 
the  value  of  the  property,  would  go  to  the 
weight  to  be  given  to  the  1944  purchase  price, 
but  not  to  the  admissibility  of  such  evidence. 
United  States  v.  Bechtold  Co.,  supra. 

In  the  Bechtold  case,  relied  on  by  this  Court,  the 
Eighth  Circuit  had  held  a  prior  purchase  of  the  same 
property  admissible.  ' '  The  fact  that  the  purchase  was 
made  some  fourteen  years  before  the  date  of  taking 
the  property  went  to  the  weight  of  the  evidence, 
rather  than  to  its  admissibility.  The  court  in  its  dis- 
cretion properly  admitted  the  testimony."  129  F.  2d 
473,  479.  Other  cases  holding  prior  sales  of  the  same 
property  admissible  are :  Riley  v.  District  of  Columbia 
Redevelop.  Land  Agency,  246  F.  2d  641  (C.A.D.C, 
1957)  (three  years  prior  to  date  of  valuation)  ;  Inter- 
national Paper  Company  v.  United  States,  227  F.  2d 
201,  208  (C.A.  5,  1955)  ;  United  States  v.  Ham,  187 
F.  2d  265,  269-270  (C.A.  8,  1951)  (three  and  five 
years)  ;  Dickinson  v.  United  States,  154  F.  2d  642 
(C.A.  4,  1946)  (six  years)  ;  Foster  v.  United  States, 
145  F.  2d  873,  875  (C.A.  8,  1944)  (eight  years)  ;  Love 
V.  United  States,  141  F.  2d  981,  983  (C.A.  8,  1944) 
(seven  years).  Since  issues  as  to  comparability  are 
eliminated  the  courts  are  more  liberal  as  to  the  time 
element  in  cases  of  sales  of  the  same  property  than 
with  comparable  sales. 

The  district  court  was  equally  correct  in  admitting 
the  petitions  which  Carlstrom  made  in  an  effort  to 
have  his  tax  assessment  on  the  subject  property  re- 
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duced  (R.  1508-1509).  ''While  an  actual  assessment 
for  taxes  made  by  a  public  officer  is  not  admissible  on 
a  trial  to  establish  market  value,  a  tax  return  or  a 
statement  of  value  made  by  the  owner  is  admissible 
as  an  admission  against  interest.  McCandless  v. 
United  States,  9  Cir.,  74  F.  2d  596,  603-4;  Dubinsky 
Realty  Co.  v.  Lortz,  8  Cir.,  129  F.  2d  669,  673;  Bowie 
Lumber  Co.  v.  United  States,  5  Cir.,  155  F.  2d  225, 
228;  Redman  v.  United  States,  4  Cir.,  136  F.  2d  203, 
206;  *  *  *."  Murdoch  v.  United  States,  160  F.  2d 
358,  362  (C.A.  8,  1947).  In  the  Redman  case,  supra, 
which  also  relies  on  this  Court's  decision  in  McCand- 
less V.  United  States,  supra,  the  court  said:  "It  is 
finally  contended  on  behalf  of  the  appellants  that  they 
were  prejudiced  by  the  court's  ruling  admitting  in 
evidence  an  application,  by  the  appellants  sworn  to 
by  appellant  W.  Carroll  Redman,  for  a  reduction  of 
the  assessed  value  of  the  property  in  question  in 
1938.  *  *  *  The  great  weight  of  authority  is  to  the 
effect  that  such  evidence  is  admissible  under  proper 
instructions  by  the  trial  court  as  to  the  conditions  sur- 
rounding the  application  for  reduction  in  taxation." 
136  F.  2d  203,  206.  The  instructions  which  the  court 
gave  the  jury  at  the  time  this  evidence  was  received 
left  nothing  to  be  desired  in  clarity  (R.  1629-1636). 
Indeed,  one  of  appellants'  own  counsel  said,  ''With- 
out in  any  way  waiving  our  objections,  I  think  your 
statement  has  been  an  eminently  fair  statement  to 
both  sides,  without  any  question  about  it"  (R.  1636). 
The  court  again  gave  a  clear  and  precise  instruction 
on  the  tax  reduction  evidence  in  its  charge  to  the 
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jury  (R.  2086-2088).  The  court  also  had  a  tag  placed 
upon  each  of  the  exhibits  relating  to  reduction  of  tax 
assessments  to  refresh  the  jury's  recollection  as  to  the 
limited  consideration  it  could  give  them  (R.  2087). 
Not  only  was  there  no  error,  but  the  court  went  a 
great  deal  further  than  the  minimum  required  to  be 
fair  to  appellants. 

The  final  complaint  in  appellant's  brief  about  the 
admission  and  exclusion  of  evidence,  Point  G,  is  that 
the  court  should  have  heard  evidence  of  the  fair  mar- 
ket rental  value  for  the  lease  period  from  July  1, 1954, 
to  June  30,  1955.  The  date  of  the  term  taking  was 
May  1,  1953,  on  which  date  the  United  States  took  a 
term  of  14  months  and  the  option  to  renew  for  yearly 
periods  thereafter  until  1958  (R.  5).  This  taking,  both 
of  the  14-month  term  and  the  option  to  renew,  was  to 
be  valued  as  of  the  date  of  taking.  See  supra, 
pp.  95-96.  The  district  court  has  discussed  at  length 
the  perfectly  plain  and  logical  proposition  that  by 
taking  and  paying  for  an  option  to  renew  the  lease, 
the  United  States  has  acquired  the  right  to  renew 
the  lease  at  the  same  rate  of  rental.  United  States  v. 
70.39  Acres  of  Land,  164  F.  Supp.  451,  463-467. 
There  is  nothing  which  need  be  added  to  this  excellent 
opinion.  We  particularly  invite  the  Court's  attention 
to  the  fact,  noted  by  the  district  court,  that  the  United 
States  has  the  power  to  take  all  the  additional  terms 
it  wants,  and  therefore  has  no  reason  to  pay  for  an 
option  except  for  the  right  to  renew  at  the  same  rate 
of  rental  (164  F.  Supp.  464^465). 
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CONCLUSION 

For  the  foregoing  reasons  the  judgment  of  the  dis- 
trict court  is  correct  and  should  be  affirmed. 
Respectfully, 

Perry  W.  Morton, 
Assistant  Attorney  General, 

Laughlin  E.  Waters, 
United  States  Attorney, 
Los  Angeles  12,  California. 
Albert  N.  Minton, 
Assistant  United  States  Attorney, 

Los  Angeles  12,  California, 
Roger  P.  Marquis, 
A.  Donald  Mileur, 

Attorneys, 
Department  of  Justice,  Washington  25,  B.C. 

September  1959. 
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THE  STATEMENT  OF  THE  CASE 

^pellants  trust  that  their  endeavor  to  achieve 
brevity  in  their  opening  brief  did  not  deprive  this  court 
of  an  adequate  statement  of  the  case.    It  was  our  be- 
lief that  the  reference  to  the  taking  of  the  property  and 
the  proceedings  in  condemnation  prosecuted  by  the 
United  States  sufficiently  indicated  the  nature  of  the  is- 
sues and  the  jurisdiction  of  the  Federal  Courts. 

Approximately  one-half  of  Appellee's  Brief  (pages 
3  to  73),  denominated  "Statement",  adds  an  abbreviated 
history  of  the  course  of  the  trial  itself  and  reflects 
great  diligence  on  the  part  of  the  authors  in  persual  of 
the  7500  pages  of  Reporter's  Transcript.     Fortunately 
for  the  readers  of  this  brief,  no  attempt  is  made  to  in- 
clude the  figures  and  mathematical  calculations  which 
embellish  the  testimony  of  the  16  witnesses  included. 
As  an  example  of  the  authors'  skill  in  condensation  we 
refer  only  to  the  partial  testimony  of  the  government's 
witness,  John  E.  Hallock,  which  occupies  334  pages  of 
the  printed  Transcript  of  Record  (P.  67%a005);  in  full, 
433  pages  of  Reporter's  Transcript  (p.  1054-1487).     Ap- 
pellee's Statement  reduces  all  this  to  3  pages  (Brief  p. 
18-20).    The  testimony  of  the  other  witnesses  was  not 
as  fully  included  in  the  printed  transcript  but  it  is  fair 
to  say  that  Appellee's  excellent  summary  of  the  trial 
reduces  the  volume  of  what  the  jury  had  to  endure  by  at 
least  90  per  cent,  this  entirely  apart  from  the  figures 
incorporated  in  the  500  exhibits  admitted  in  evidence, 
only  a  small  portion  of  which  are  reproduced  in  the 
Transcript  of  Record,  Vol.  VI. 

Appellee  airily  waives  aside  the  effect  of  what  it 
terms  "this  vast  tautology".     (Brief  p.  88): 
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"The  jury  had  seen  the  property.    It  heard 
detailed  description  of  its  condition.    It  had 
heard  the  preparation,  the  factors,  the  reasons, 
the  highest  and  best  uses,  and  the  fair  market 
values  repeated  14  times  with  variations  so 
that  even  a  juror  hearing  by  pure  rote  should 
have  almost  been  qualified  to  take  the  stand 
and  testify  as  an  e5q)ert  himself.  "    (Brief 
p.   84-85) 

"With  variations"  is  right!    Nowhere  did  the  ex- 
perts use  the  same  figures  and  no  two  of  them  agreed 
on  the  same  valuations.    Moreover,  it  must  have  be- 
come apparent  from  the  objections  of  counsel  and  the 
rulings  of  the  court  made  in  the  presence  of  the  jury 
and  commented  upon  by  the  trial  judge  that  the  learned 
counsel  in  the  case  had  come  to  no  common  belief  as 
to  either  the  facts  or  the  law  of  the  case.    If  a  jury  is 
to  learn  by  rote,  its  teachers  (witnesses,  counsel  and 
judge)  should  at  least  be  in  agreement  amongst 
themselves. 


RULINGS  ON  ADMISSIONS  OF  EVIDENCE 

Appellants  shall  not  undertake  detailed  rebuttal  of 
Appellee's  argument  on  points  of  law  as  applied  to  the 
instances  of  admission  and  exclusion  of  specific  evi- 
dence which  were  presented  in  Division  II  of  the  open-r 
ing  brief  (A  to  G). 

The  last  30  pages  of  the  government's  reply  brief 
furnish  much  sound  argument  and  an  imposing  array  of 
authorities  which  do  little  more  than  support  Appel- 
lant's opening  admission  (p.  57)  that  trial  courts  have 


-4- 


considerable  latitude. of  discretion  in  this  field.    There 
is  no  dearth  of  decisions  which  decline  to  reverse  a 
trial  court's  judgment  because  of  its  admission  or  ex- 
clusion of  a  particular  line  of  evidence. 

The  instances  cited  by  Appellees  generally  arise 
out  of  rulings  considered  offensive  by  the  land  owner 
and  endorsed  by  the  condenming  authority.     The  prin- 
ciple works  both  ways,  however,  and  we  are  unable  to 
find  where  there  has  been  reversal  of  a  trial  court  on 
complaint  of  the  condemnor  simply  because  it  has  exer- 
cised its  discretion  in  a  particular  instance  in  a  man- 
ner different  from  that  which  the  reviewing  court  might 
choose  to  employ.    In  other  words,  had  the  trial  court, 
here,  ruled  in  favor  of  the  Appellants  in  any  one  or  two 
of  the  seven  separate  instances  cited,   (A-G),  a  claim 
of  reversible  error  by  the  government  would  probably 
be  rejected  by  this  court  on  its  appeal,  by  reason  of 
constituting  a  separate  ruling  within  the  field  of  dis- 
cretion available  to  a  trial  judge.    Thus,  to  apply  Ap- 
pellee's excellent  argument  under  Section  11,  any 
single  ruling  of  the  trial  court  would  be  supported  and 
reversal  would  not  follow  by  reason  of  any  single  ruling. 
Reversal  would  have  to  be  based  on  the  cumulative 
effect  of  the  rulings  in  the  light  of  the  overall  state  of 
the  evidence. 

The  case  at  bar  differs    from  the  ordinary  con- 
denmation  case  dealt  with  in  the  court  decisions  cited 
on  both  sides,  in  this  —  there  were  here  available  no 
clearly  comparable  transactions.    This  was  by  reason 
of  the  specialized  improvements  on  a  huge  property 
lying  near  the  heart  of  a  great  city.    The  expert  wit- 
nesses disclosed  their  searches  for  comparable  trans- 
actions as  far  away  as  Los  Angeles  and  amongst 
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relatively  small  and  remote  properties  in  San  Diego. 
About  the  only  like  sale  was  the  one  to  appellant 
Carlstrom  in  1947,  which  was  comparatively  ancient 
and  unquestionably  in  the  nature  of  a  distress  sale  by 
the  government.    The  trial  court's  decision,  reported 
164  Fed.  Supp.  451  at  page  457  says: 

"Following  the  conclusion  of  the  War,  there 
was  public  clamour  for  disposition  of  alleged 
surplus  property.    The  government  had  diffi- 
culty finding  a  buyer  and  finally  on  May  4,  1948, 
this  portion  of  the  original  Plancor  was  sold  to 
Charles  W.  Carlstrom  for  $1,050,000.    This  is 
the  portion  of  the  Plancor  later  condemned  by 
the  government  and  involved  in  this  proceeding.  " 

About  the  only  like  leases  were  the  ones  by 
Carlstrom  to  Convair  which  the  court  considered  to  be 
"privileged"  and  kept  from  the  jury.    Both  Appellants' 
authorities  and  those  cited  by  Appellees,  recognize  and 
generally  declare  that  the  best  evidence  of  fair  market 
value  consists  of  comparative  transactions.    Question 
seldom  arises  on  that  score  since  in  most  condemna- 
tion actions  at  least  a  few  recent  transactions  involving 
like  property  in  the  vicinity  may  be  found. 

Where  no  satisfactory  comparatives  are  produced, 
resort  may  be  had  to  theoretical  or  calculated  values 
which  involve  capitalization  of  income,  cost  of  re- 
production, amount  of  depreciation,  necessity  of 
repairs,  etc.    Questions  frequently  arise  concerning 
the  use  of  these  secondary  approaches  to  ascertainment 
of  fair  market  value  but  they  are  not  considered  to  be 
determinative  factors  where  true  comparatives  are 
available.    In  such  cases  the  theoretical  or  calculated 
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values  are  important  only  by  way  of  checking  upon  and 
testing  of  the  primary  approach  -  actual  transactions. 

In  their  opening  brief  Appellants  conceded  that  the 
trial  court  has  wide  discretion  in  the  admission  of 
evidence  in  both  fields.     The  government  merely  con- 
firms this  by  its  citation  of  authority.    In  most  of  the 
cases  the  evidence  also  shows  real  strength  in  the 
primary  field.    Where  such  evidence  is  unavailable  or 
is  unsatisfactory,  resort  must  perforce  be  had  to  the 
secondary  fields  but  the  authorities  do  not  endorse  re- 
liance alone  upon  one  or  more  of  the  theoretical  or 
calculated  approaches.     They  require  consideration  of 
all  customary  approaches.    Thus,  in  reading  the  cases 
where  the  Appellate  Courts  decline  to  interfere  with  a 
ruling  of  the  trial  court,  we  find,  time  after  time,  the 
explanation  of  the  reviewing  court  that  the  jury  also  had 
before  it  other  standards  for  determining  value.    These, 
of  course,  could  be  in  the  primary  field  or  in  the 
secondary  field  or  in  both. 

In  our  case  it  appears  throu^out  the  record  that 
evidence  in  the  primary  field  was  woefully  weak  on  both 
sides.    For  that  reason  the  jury  should  have  been  given 
both  sides  of  all  the  other  factors  in  the  secondary 
field  -  neither  one  side  of  all  of  the  factors  nor  both 
sides  of  some  of  the  factors.     The  fact  on  this  appeal 
is  that  out  of  the  seven  points  of  difference  between  Ap- 
pellants and  the  Ifeited  States  (quite  apart  from  the 
double  barrelled  trial)  all  seven  points  were  resolved 
in  favor  of  the  United  States.    It  is  Appellants'  conten- 
tion that  discretion  uniformly  exercised  in  favor  of 
one  side  or  the  other  would  become  abuse  of  discretion 
under  the  overall  circumstances  of  this  case.     This  is 
true  even  though  in  each  instance,  standing  alone,  a 
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rev^iewing  court  would  be  unwilling  to  veto  the  exercise 
of  discretion  in  the  court  below. 

Consider  the  plight  of  the  defendants  who  were 
faced  with  the  burden  of  establishing  and  maintaining 
the  items  of  market  value  of  every  parcel  taken  by  the 
United  States.    They,  as  well  as  the  United  States  upon 
rebuttal,  were  unable  to  produce  instances  of  recent 
comparative  sales,  and  little  more  than  the  excluded 
Convair  leases.    The  primary  field  was  closed  to  both 
sides  so  both  sides  were  compelled  to  resort  to  the 
secondary  field.    While  the  owners  were  afforded  some 
latitude  by  the  court  in  other  instances,  the  ruling  in 
the  seven  complained  of  kept  from  the  jury  certain 
factors  which  might  have  been  favorably  decided  for 
Appellants;  other  factors  were  allowed  to  go  to  the  jury 
under  implications  which  were  unfavorable  to  Appellants. 

The  rule  of  discretion  is  not  absolute.    In  a  case 
where  comparables  do  not  exist,  neither  a  trial  court 
nor  an  Appellate  Court  would  be  justified  in  barring  all 
or  a  significant  part  of  secondary  evidence  offered  by 
either  side.    Proof  of  market  value  might  thus  be  made 
impossible  for  one  side  or  the  other  or,  conceivably, 
for  both  sides.    The  practicable  and  fair  course  would 
seem  to  be  to  allow  the  jury  to  hear  all  secondary  testi- 
mony and  resolve  it  according  to  their  own  discretion. 
They  should  not  be  foreclosed  by  objections  from  either 
side  supported  by  court  rulings. 

In  the  present  case  there  were  no  down  to  earth 
comparative  transactions.    The  expert  witnesses  were 
permitted  to  ejqDlore  the  outer  space  and  came  up  with 
speculative  figures,  some  as  low  as  $2,  000,000  aggre- 
gate -  some  as  high  as  $10,  000,  000.     (See  Appellants' 
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Appendix  I  to  HI  for  breakdown).    By  the  rulings  com- 
plained of  the  jury  was  denied  direct  access  to  most  of 
the  figures  in  the  secondary  field  but,  over  Appellants' 
objection,  it  was  permitted  in  instance  E  to  consider 
the  original  bargain  price  paid  by  Carlstrom  and  in 
instance  A  the  cost  of  rehabilitation  figured  by  Hallock. 

Taken  alone  any  one  or  two  of  the  discretionary 
rulings  complained  of  would  hardly  encourage  an  Appel- 
late Court  to  send  back  for  settlement  or  retrial  such  a 
long  and  complicated  case  as  this.    Had  there  been  some 
average  of  the  rulings  -  some  in  favor  of  the  owners 
and  some  in  favor  of  the  government  -  there  would  be 
a  disposition  to  let  them  lie.    But  here  we  have  seven 
instances  out  of  seven  where  discretion  accummulated 
against  the  owners  alone. 


THE  CONVAm  LEASES  (D) 

Some  clarification  would  seem  to  be  in  order  con- 
cerning application  of  the  Cors  case  by  the  lower  court 
and  the  government's  reliance  upon  it  here.     The  sound- 
ness of  the  principle  announced  by  the  Supreme  Court 
is  unquestionable  (U.S.  vs.  Cors,  337  U.S.  325).     En- 
hancement of  value  resulting  from  the  government's 
special  or  extraordinary  requirements  for  the  property 
is  not  ground  for  increased  compensation  to  the  owner. 
It  must  be  borne  in  mind  that  the  Steam  Tug  there  in- 
volved was  taken  directly  by  an  instrumentality  of  the 
United  States,  War  Shipping  Administration.    The  United 
States  took  the  vessel  because  it  needed  it,  so  the 
transaction  fell  within  a  closed  circle. 

This  corresponded  to  the  taking  of  the  use  rights 
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by  the  United  States  in  our  case  at  the  time  the  first 
condemnation  action  was  filed  in  1953.    Naturally,  a 
jump  in  value  could  not  be  thus  created.    But  at  the 
earlier  date,  when  Convair  entered  into  leases  with 
Carlstrom,  there  was  no  participation  by  the  United 
States.    It  was  an  open  market  transaction  between  a 
private  owner  and  Convair,  a  private  profit  corpora- 
tion.   The  mere  fact  that  the  United  States  was  in  the 
market  for  certain  finished  products  which  Convair 
proposed  to  manufacture  according  to  government 
specifications  placed  the  government  under  no  necessity. 
It  was  free  to  contract  for  the  same  articles  with  any 
other  competent  manufacturer  in  any  other  city. 

The  United  States  did  not  agree  to  pay  Carlstrom 
any  rent.    It  is  glibly  said  that  the  government  paid 
Convair 's  rent.    So  it  might  be  said  that  Carlstrom 
pays  his  attorneys'  office-rent  1    It  is  conceded  that 
Convair  used  the  same  premises  to  produce  goods  for 
other  customers,  something  like  15%  of  its  output. 
Suppose  it  had  been  51%  or  49%.    Just  where  would 
Convair  become  or  cease  to  be  an  instrumentality  of 
the  United  States  ?    Just  when  would  Convair  acquire 
the  ri^t  of  eminent  domain  ?    It  is  worthy  of  note  that 
Supreme  Court  justices  Frankfurter,  Jackson  and 
Burton  in  the  Cors  case  dissented  from  the  majority 
opinion  even  where  the  alleged  enhancement  was 
created  by  a  100%  instrumentality  of  the  United 
States. 

It  is  contended  that  the  trial  court  in  our  case  did 
not  actually  exclude  the  Convair  leases;    it  admitted 
them  after  erasing  all  figures  which  might  have  given 
the  jury  concrete  rental  values  of  identical  parcels 
within  2  years  of  the  actual  taking  of  the  use  rights  by 
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the  United  States !    These  rental  figures  would  have 
given  also  sound  basis  for  computing  the  capital  value 
of  the  respective  fee  estates.    Production  of  the  rental 
figures  for  the  jury  was  the  important  reason  for  the 
owners'  offer  of  the  leases  in  evidence.    Of  like  im- 
portance was  the  offer  of  proof  of  fair  market  rental 
values  between  June  1954  and  July  1955.     The  implica- 
tion is  that  this  proof  would  have  been  independent  of 
the  Con vair  leases.     (G.    Opening  brief  p.  54-57). 

The  direct  significance  of  rejection  of  the  Convair 
lease  prices  and  the  rejecti9n  of  certain  Appellants' 
offer  of  proof,  attaches  primarily  to  the  earlier  stage 
of  the  trial  when  the  useage  values  were  being  pre- 
sented to  the  jury.    In  our  opening  brief  we  mentioned 
the  bearing  of  these  leases  on  the  later  consideration 
of  fee  values  of  the  same  property.    This  connection 
between  the  two  phases  of  the  condemnation  is  em- 
phasized by  a  recent  decision  of  this  Ninth  Circuit 
Court  which  is  alluded  to  in  Appellee's  brief  (p.  89). 
This  case  is  Phillips  v.  United  States,  243  Fed.  2d  1. 

It  involved  numerous  preliminary  takings  of  useage 
terms  with  final  taking  of  the  fee.    Separate  condemna- 
tion actions  were  filed  by  the  United  States  but  all  were 
combined  for  trial,  apparently  by  consent  of  all  parties. 
This  court  reversed  the  judgment  based  on  separate 
verdicts  of  the  jury  on  account  of  error  of  the  court  in 
excluding  the  effect  of  mineral  potentials  of  the  realty 
reflected  in  the  leases.    It  was  held  that  the  error  re- 
lated to  the  fee  valuation  as  well  as  to  the  use  valuation 
so  that  the  reversal  must  attach  to  the  aggregate  ver- 
dicts and  to  the  whole  judgment. 


Reverting  to  the  Convair  leases,  the  government's 
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position  on  the  unity  of  the  United  States  of  America 
with  the  Convair  corporation  may  be  reduced  to  absurdity 
by  following  throu|h  the  customary  performance  of  air- 
plane construction  and  delivery.    For  example,  Convair 
contracts  with  the  government  to  construct  so  many  air- 
planes to  such  and  such  specifications.    For  each  it  is 
to  receive  a  price  which  may  be  a  flat,  overall  price 
per  unit  or  at  cost  plus  a  percentage,  etc.    Progress 
construction  and  final  assembly  are  subject  to  govern- 
ment inspection  and  approval.    Only  specified  parts  and 
specified  sub- contractors  may  be  employed.     Lockheed 
furnishes  certain  parts,  Ryan  furnishes  some,  Rohr 
furnishes  some.    Final  assembly  and  delivery  is  by 
Convair. 

Part  of  the  "rent"  paid  by  the  United  States  is  thus 
kept  by  Convair,  part  goes  to  Lockheed,  part  to  Ryan, 
part  to  Rohr.    The  plane  component  furnished  by  each 
of  the  latter  is  subject  to  rejection  and  return  if  it  does 
not  pass  government  inspection.    Doubtless  the  bulk  of 
the  business  of  the  two  smaller  corporations  falls  in 
this  category  during  periods  of  defense  preparation. 
Are  we  to  conclude  that  Lockheed,  Ryan  and  Rohr,  as 
well  as  Convair,  are  instrumentalities  of  the  United 
States  ? 


CARLSTROM'S  PURCHASE  PRICE  (E) 

The  government  enumerates  with  natural  satisfac- 
tion many  instances  where  Appellate  Courts  have  held  it 
to  be  within  the  discretion  of  the  trial  court  to  admit 
actual  prices  paid  for  identical  properties  within  3,  4, 
5,  6,   7  years  of  government  taking.    Although  the  con- 
veyance of  the  land  and  improvements  to  Carlstrom  by 
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the  United  States  was  dated  in  1948,  the  bargain  was 
made  and  the  price  fixed  in  1947.     Thus  the  discretion 
of  the  trial  court  below  was  apparenfly  stretched  beyond 
periods  generally  found  acceptable. 

The  Appellate  Court  in  another  of  the  cases  cited 
by  Appellee  declared; 

"Recent  sales  of  the  very  property  condemned 
are  entitled  to  considerable  weight,  but  sales  of 
similar  property  are  entitled  due  weight  also. 
Similar  sales  closer  in  time  to  the  date  of  taking 
would  reflect  more  accurately  the  condition  of 
the  market  at  the  time  of  taking.  "    (Hie key  v. 
U.S.  208  Fed.  2d  269,  273)  (Underscoring 
added) 

We  must  not  lose  sight  of  the  requirement  placed 
on  all  transactions  involving  either  identical  or  similar 
properties  to  the  effect  that  the  previous  sale  must  be 
"reasonably  recent  and  not  forced.  "  (Simmonds  v. 
U.S.  ,   199  Fed.  2d  305,  307) 


LATITUDE  OF  SECONDARY  APPROACHES 

Appellants  do  not  for  a  moment  contend  that  cost 
plus  depreciation  establishes  market  value.    No  more 
does  the  estimate  of  an  expert  appraiser.    True  market 
value  is  ri^tly  the  reflection  of  current  transactions 
in  an  open  market.     College  professors  and  stock 
brokers  may  expound  on  the  merits  or  demerits  of  a 
particular  issue,  but  we  turn  to  our  daily  newspapers 
for  the  market  value  of  a  particular  stock  share  on  a 
given  day.    Should  the  stock  exchanges  cease  to  operate 
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for  a  year  or  even  for  a  month,  the  investing  public 
would  be  relegated  to  the  same  sort  of  secondary  in- 
quiries as  were  or  were  not  given  to  the  jury  in  this 
case. 

Appellee  in  its  attempt  to  condemn  the  owners' 
efforts  in  this  direction,  aptly  summarizes  the  views 
of  our  Appellate  Courts  which  it  cites  at  great  length. 

"In  practically  all  the  cases  where  introduction 
of  this  type  of  evidence  has  been  upheld,  the 
circuit  courts  have  been  careful  to  point  out 
either  the  uniqueness  of  the  property  or  the 
absence  of  any  comparable  sales  or  other  type 
evidence  on  which  to  base  an  award.  "    (Brief 
p.  104.)    (Underscoring  added) 

A  few  pages  further  on  they  quote  from  the  court's 
instruction,  insisted  on  by  the  United  States,  that  the 
Convair  lease  figures  are  not  to  be  considered  because 
of: 

"***  the  necessity  of  the  government  acting 
through  Convair,  the  contractqr  ***  for 
facilities  for  the  particular  kind  as  are  in- 
volved in  this  case  in  the  particular  area 
***"    (Brief,  page  107.)    (Underscoring  added) 

Nowhere  in  the  brief  does  Appellant  refer  this 
court  to  a  single  quotation  of  testimony  or  documentary 
evidence  of  a  single  "comparable  sale".    The  only 
"other  type  of  evidence"  consists  of  the  utterly  irrecon- 
cilable expert  opinion  valuations  and  the  particular 
secondary  approaches  which  were  favored  by  the  gov- 
enmient  and  approved  by  the  trial  court.    It  was  this 
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surprising  situation  which  lead  Appellants  to  make  the 
"surprising"  suggestion  that  the  entire  field  of  secondary 
considerations  of  value  should  be  opened  to  considera- 
tion by  the  jury. 

Appellants  do  not  relish  such  a  prospect  but  again 
we  must  remark  that  the  whole  vast  tautology  was  in- 
voked by  the  government  and  not  by  the  owners  no  r  the 
lessors.    Appellee's  attorneys  were  the  architects  of 
combination  trial  and  its  administrative  officers  de- 
vised and  directed  the  piecemeal  takings  of  the  pro- 
perty.   We  cannot  refrain  from  quoting  the  pithy 
sumimary  of  a  like  situation  voiced  by  a  venerable  jus- 
tice of  this  court  a  short  time  ago: 

"If  we  attempt  to  cut  a  condemnation 
proceeding  into  slices,  it  bleeds.  " 
(Phillips  V.  U.  S. .  243  Fed.  2d  1.    Mar.  22 
1957) 

CONFUSION  STILL  PERSISTS 

Coupled  with  these  cumulative  rulings  and  ag- 
gravated by  them  was  the  abuse  of  discretion  in  deny- 
ing appellants'  motion  for  separate  trial  of  issues 
arising  from  the  first  leasehold  taking  and  the  subse- 
quent fee  taking. 

Appellants  appreciate  the  concern  of  counsel  for 
the  United  States  over  the  pli^t  which  would  have 
confronted  the  owners  if  the  trial  court  had  granted 
their  motions  for  separation  of  issues.    It  is,  however, 
the  actual  plight  of  the  jury  which  concerns  us  now.    It 
cannot  be  denied  that  the  time  of  trial  was  greatly  in- 
creased by  combination  of  the  two  issues  -  say  by  one 
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third,  the  number  of  exhibits  by  one-half,  the  columns 
of  figures  doubled.    The  complexities  of  the  case  en- 
gendered by  the  second  taking  and  unification  of  trial 
of  issues  are  not  to  be  shrugged  off. 

As  the  Fifth  Circuit  Court  decision  pointedly  ob- 
served in  the  Gwathmey  decision,  it  is  the  United  States 
which  chooses  the  manner  of  takings  and  imposes  the 
multiplicity.    The  least  that  should  be  accorded  the 
owner  is  the  right  to  divide  the  trial  according  to  the 
sequence  elected  by  the  sovereign,  particularly  where 
the  two  takings  are  separated  by  two  years  time,  not 
two  months  as  in  the  Gwathmey  case. 

No  one  has  the  slightest  suspicion  of  any  willful 
disregard  of  evidence  in  connection  with  Tract  106. 
Appellants  harbor  only  a  feeling  of  understanding  and 
sympathy  for  this  jury.     "Blue  Ribbon"  or  not,  in  its 
verdict  on  this  item,  it  manifested  beyond  any  doubt  a 
state  of  utter  confusion  in  selection  of  valuations. 
Appellee  seeks  to  brush  off  the  significance  of  this  by 
characterizing  a  mistake  of  $20,000  as  "insignificant". 
Perhaps  it  is,  in  the  book  of  a  rich  nation  which  can 
give  away  billions  to  strangers  across  the  seas.    But 
to  an  American  citizen  and  three  charitable  corporations 
it  has  real  significance.    In  itself  it  seemed  worthy  of 
a  motion  for  new  trial  by  the  United  States  of  America. 
In  its  implications  it  is  worthy  of  a  reversal  by  this 
court  of  the  aggregate  verdict  of  which  it  formed  a 
part.    In  hew    many  of  the  other  twenty  separate  ver- 
dicts rendered  by  the  jury  were  there  insignificant 
mistakes  of  $20,  000  or  more  each,  and  how  many  of 
these  operated  to  the  prejudice  of  appellants  instead  of 
to  the  prejudice  of  the  United  States? 
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Appellee  seeks  also  to  dispose  of  the  Gwathmey 
decision  by  belittling  the  similarity  to  our  case.    The 
test  does  not  lie  in  the  number  of  parcels  or  parties 
alone.    It  lies  in  the  opportunities  for  confusion  and 
the  signs  of  it  in  the  particular  record.    A  thousand 
parcels  of  unimproved  adjoining  lands  mi^t  require 
only  the  application  of  an  average  price  per  acre. 
Seventy  acres  of  metropolitan  property,  improved  and 
involving  a  two-year  spread  of  time  with  partial  and 
conditional  takings,  might  well  multiply  the  difficulties 
70  times.    The  periods  of  time  required  for  trial  and 
the  volumes  of  the  transcript  and  exhibits  furnish  a 
pretty  fair  index  of  the  comparative  complexities  and 
difficulties  before  the  respective  juries. 

In  the  Gwathmey  case  (quoted  p.  27  of  appellants' 
opening  brief)  the  Circuit  Court  of  Appeals  did  not 
hesitate  to  surmise  that  "the  task  of  the  jury  was  so 
overwhelming  they  must  have  used  whatever  method  of 
computation  or  approximation  of  values  seemed 
reasonable  to  all  twelve".    So  it  must  have  been  in 
our  case.    In  addition,  as  the  United  States  pointedly 
surmises  (Reply  Brief  p.  8)  in  recesses  during  the 
trial,  members  of  the  jury  undoubtedly  made  private 
inspections  of  the  premises.    Such  conduct,  of  course, 
was  improper  and  has  often  been  held  to  constitute 
sufficient  ground  for  vacating  a  verdict. 

It  is  not  likely  that  anyone  connected  with  this  case 
believes  that  the  jurors  intelligently  arrived  at  a 
definite  valuation  for  each  of  the  several  parcels  and 
tracts  and  gave  an  independent  verdict  thereon.    Human 
nature  being  such  as  it  is  and  the  human  mind  having 
limitations  of  memory  and  power  of  analysis,  our  jury 
must  have  used  whatever  method  of  computation  or 
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approximation  of  values  seemed  reasonable  to  all 
eleven. 

Appellee  properly  points  out  that  not  all  of  the 
court  hours  devoted  to  this  trial  were  spent  in  the 
presence  of  the  jury.    Adopting  its  deletions  (Reply 
brief  p.  73)  it  fairly  appears  that  the  jury  enjoyed  re- 
cesses corresponding  to  2000  pages  of  transcribed 
reporter's  notes.    During  much  of  that  time,  however, 
the  members  were  held  in  attendance  in  the  corridors 
awaiting  call.    This  cumulative  recess  was  doubtless 
made  up  by  the  15  days  of  deliberation  which  period  is 
not  measurable  by  the  length  of  the  reporter's 
transcript. 

Whatever  the  wear  and  confusion  generating  listen- 
ing time  may  have  been,  the  500  documentary  exhibits  in 
in  the  case  graphically  reflect  the  stockpiling  of  vary- 
ing and  contradictory  figures  which  the  jury  was  called 
upon  to  unravel  in  the  end. 

We  respectfully  invite  any  and  all  members  of 
this  court  of  Appeals  to  review  and  analyze  all  the 
figures  appearing  in  Volume  VI  of  the  printed  Tran- 
script alone  and  emerge  with  anything  better  than 
blurred  vision  and  mental  uncertainty  I 


CONCLUSION 

This  is  a  lawsuit  about  money  but,  as  pointed 
out  in  the  opening  brief,  it  centers  around  principles 
which  the  courts  have  been  diligent  to  defend  since 
Magna  Carta  days.    Appellants  in  their  opening  brief 
(p.  23-30)  quoted  extensively  from  the  decision  in  the 
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Gwathmey  case  because  of  the  logical  philosophies 
voiced  there.    Counsel  for  the  United  States  dare  not 
question  this  courageous  bulwark  presented  for  the 
protection  of  the  citizen  property  owner  against  the  ex- 
igencies or  fancied  exigencies  of  his  own  sovereign. 

In  the  court  below  and  now  in  this  court  they  seek 
to  escape  these  principles  by  the  bland  announcement 
that  there  were  no  such  difficulties  presented  in  our 
own  case  as  were  apparent  in  the  Gwathmey  case.    Be- 
yond any  question  that  is  what  the  learned  judge  of  the 
court  below  believed  at  the  beginning  of  our  trial.    To 
his  trained  mind  the  prospect  did  not  seem  to  alarming 
nor  the  burden  of  the  jury  too  difficult.    He,  and  we 
must  say  the  attorneys  on  both  sides,  made  every 
endeavor  to  pilot  the  jury  through  the  morass  in  which 
they  shortly  found  themselves. 

The  government  attorneys  conclude  (reply  brief 
p.  85)  that  in  one  instance  only  did  the  jury  go  astray 
and  that  only  for  a  distance  of  20,000  dollars,  which, 
after  all,  is  nothing  in  terms  of  mere  money     It  is 
infinitely  more  as  a  badge  of  confusion  and  frustration 
As  the  reply  brief  points  out  with  pride,  the  jury  had 
a  roomfull  of  figures,  schedules  and  calculations  from 
seven  different  sources,  no  two  alike.    It  took  15  days 
milling  around  amongst  these  and  others  of  their  own 
proposing.    Small  wonder  that  in  desperation  they 
adopted  the  36  figures  for  the  5  sets  of  equations 
handed  to  them  for  solution.    Evidently  not  one  of 
them,  even  upon  the  polling  of  the  jury,  noticed  the 
inexcusable  error  regarding  Tract  A- 106. 

There  was  far  more  disparity  in  the  figures, 
schedules  and  calculations  furnished  to  them  for  the 
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other  tracts;  hundreds  of  thousands  of  dollars  in  some 
instances.    What  did  the  jury  members  actually  believe 
and  have  in  mind  when  they  agreed  on  these  other  35 
valuations  required  of  them  ? 

The  executive  officers  of  the  United  States  initiated 
this  "vast  Tautology"  of  confusion  (credit  to  Appellee's 
counsel  -  reply  brief  page^S*).    It  took  them  over  2 
years  to  make  up  their  minds  whether  they  wanted  full 
title  to  the  property  or  only  partial  title.    They  took  it 
piecemeal  -  first  the  minimum  term  occupancy,  then 
the  optional  extended  term  occupancy  -  finally  fee 
title.    The  department  of  justice  rejected  the  owners' 
plea  for  simplification  of  any  sort.     Let  the  result  be 
on  their  heads ! 

It  is,  of  course,  a  matter  of  grave  moment  to  the 
Appellants  whether  or  not  they  are  to  have  an  oppor- 
tunity to  submit  their  single  case  on  the  fee  values  upon 
a  retrial.    In  all  likelihood  the  useage  values  remaining 
may  be  disposed  of  by  settlement.    It  might  be,  even, 
that  the  United  States  and  the  owners,  with  the  expert 
valuations  before  them  and  with  such  clarification  as 
the  Court  of  Appeals  may  give  on  the  questions  of  ad- 
missibility of  evidence,  would  be  able  to  arrive  at 
agreed  compensation  for  the  fee  takings.    If  not,  they 
might  be  willing  to  submit  the  testimony  on  separated 
issues  to  a  district  judge  sitting  without  a  jury. 

Aside  from  our  admitted  interest  in  an  increase  of 
award,  particularly  for  the  fee  titles,  we  submit  that 
the  proceedings  of  the  United  States  in  its  piecemeal 
taking  and  in  depriving  the  owners  of  their  constitutional 
right  to  separate  trial  of  issues,  should  not  receive  the 
blessing  of  our  higher  courts  which  would  be  implicit 
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in  an  affirmance  of  the  judgment  of  the  District  Court. 

It  would  seem  that  the  administrative  officers  of 
the  United  States  as  well  as  its  legal  advisors  should 
have  heeded  the  admonitions  of  the  Court  of  i^peals  in 
the  Gwathmey  case  (Opening  brief  p.  28,  29,  30).    Had 
the  government  determined  on  a  clear  concise  fee 
acquisition  in  the  first  place,  or  had  it  proceeded  dili- 
gently with  condemnation  of  the  useage  ri^ts  instead 
of  waiting  over  two  years  before  changing  its  mind  and 
seeking  to  tack  on  a  fee  condemnation  (opening  brief 
p.  2)  the  complications  complained  of  (opening  brief 
Section  One.  p.   16)  would  never  have  arisen. 

Appellants  had  and  have  no  objection  to  inclusion 
of  several  parcels  or  tracts  in  either  condemnation 
proceeding.    In  fact,  as  Appellee  points  out,  they  de- 
sired this  as  a  basis  for  seeking  unification  valuation 
of  their  properties.    True,  the  inclusion  of  additional 
parcels,  particularly  where  improvements  exist,  does 
require  additional  time  for  trial  and  does  cumber  the 
record  with  more  figures,  but  such  an  election  by  the 
sovereign  does  not  necessarily  infringe  upon  "the  in- 
dividual landowners  constitutional  rights  to  due  process 
and  just  compensation".    Somewhere  a  line  must  be 
drawn,  however.    The  Fifth  Circuit  Court  of  Appeals 
has  said  less  than  25  days  between  takings  and  amend- 
ment of  pleadings;  less  than  8  weeks  in  resulting  trial 
time.    We  suspect  that  the  trial  court  itself  in  the 
Gwathmey  case  would  not  have  countenanced  such  ex- 
tension of  limitations  as  exists  in  our  case:    30  times 
as  long  between  takings;  almost  3  times  as  much  trial 
time.     (Gwathmey  8  weeks  -  Carlstrom  23  weeks). 

We  do  not  attribute  to  the  administrative  branch  of 
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our  government  any    sinister  motives  in  refraining 
from  a  single  taking  of  the  fee  in  this  case.    Neither  do 
we  criticize  the  Department  of  Justice  for  its  resist- 
ance to  Appellants'  efforts  to  simplify  the  trial.    Its 
attorney,  Mr.  McPherson  discharged  his  duty  when  he 
stated  to  the  court  his  agreement  that  consolidation 
would  be  of  benefit  to  the  government.    Least  of  all  do 
we  intimate  any  degree  of  intentional  favoritism  on  the 
part  of  the  trial  judge  in  requiring  a  single  trial  and  a 
single  set  of  verdicts.    We  do  feel  that  he  under- 
estimated the  resulting  burden  on  the  jury  and  over- 
estimated his  own  ability  to  keep  its  members  and  the 
respective  attorneys  in  the  case  in  the  straight  and 
narrow  path. 

Again  we  quote  from  decision* of  this  court  speak- 
ing through  Justices  Stephens,  Orr  and  Lemon: 

"Never  niggardly  in  its  standards  for  the 
compensation  of  the  expropriated  landowner, 
the  Supreme  Court  has  grown  progressively 
more  liberal  in  its  cannons  for  the  reim- 
bursement of  those  who  are  dispossessed 
through  the  right  of  eminent  domain.  " 
(Phillips  v.   U.S.  253  Fed.  2d  1.   1957) 
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Inasmuch  as  this  honorable  court  is  in  no  position 
to  alter  the  respective  verdicts  or  weigh  the  evidence  - 
either  that  which  was  admitted  or  that  which  was 
rejected  -  it  would  appear  that  the  reversal  prayed  for 
is  the  appropriate  and  only  effective  means  of  applying 
liberality  in  the  canons  for  reimbursement  which  it 
has  already  approved. 

Respectfully  submitted, 

H.  G.  SLOANE 
RUBIN  &  SELTZER 
JAMES  L.  FOCHT,  JR. 

Attorneys  for  Appellants 
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